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PREFACE   TO  THE  SECOND  EDITION. 


T'N  this  edition  the  principal  feature  of  the  First 
"EiditioTi — viz  ,  the  grouping  together  of  provisions 
in  2>ari  materid — has  been  retained.     It  is  thought 
t\\at  tlie  convenience  of  finding  all  the  statutory 
provisions  relating  to  a  particular  subject  in  one 
place  will  outweigh  the  slight  risk  of  a>nfusion 
arising  from  the  interpolation  of  sections  of  one 
statute  in  the  body  of  another.    In  order,  however, 
to  reduce  this  risk  as  much  as  possible,  all  the  in- 
terpolated sections  have  been  enclosed  in  square 
brackets  and  indented.     Where  the  interpolated 
sections  form  parts  of  recent  statutes,  they  will 
also  be  found,  in  their  proper  places,  in  the  Acts  of 
which  they  form  part.    For  instance,  the  provisions 
of  the  Conveyancing  Act,  1881,  which  relate  to 
the  rights  of  vendors  and   purchasers   under  an 
open  contract  will  1  e  found  in  their  natural  place  at 
p.  212 y  et  seq,,  and  they  are  also  interpolated  after 
sect.  2  of  the  Vendor  and  Purchaser  Act,  1874,  at 
p.  190.     Where,  however,  they  form  only  a  small 
part  of  older  statutes,  they  have  simply  been  inter- 
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polated  in  the  principal  recent  statute  relating  to 
the  same  subject-matter.  For  instiince,  the  pro- 
visions of  the  Fines  and  Recoveries  Act,  and  other 
Acts  relating  to  the  alienation  of  property  by 
married  women,  will  only  be  found  immediately 
after  sect.  5  of  the  Married  Women's  Property 
Act,  1882. 

Repealed  provisions  have  been  inserted,  only, 
where  they  are  still  of  practical  importance,  and 
have  been,  invariably,  printed  in  italics. 

Head-lines  have  been  added  to  the  sections  of 
the  earlier  as  weU  as  of  recent  statutes ;  and  in  some 
cases  the  marginal  notes  have  been  re-written. 

The  Act  to  amend  the  law  of  Real  Property  and 
Lord  St.  Leonards'  Acts,  1859  and  1860,  and  the 
Improvement  of  Land  Act,  1864,  have  been  so 
materially  affected  by  recent  legislation  that  they 
have  been  included  in  the  present  collection. 

The  cases  are  brought  down  to  the  end  of  the 
Long  Vacation,  1884,  and  the  table  of  cases  con- 
tains the  now  indispensable  references  to  contem- 
poraneous reports.  These  references  are,  in  some 
instances,  to  more  recent  reports  than  those  in  the 

foot  notes. 

H.  G. 

4,  New  Square,  Lincoln^s  Inn, 
Novrmher,  1884. 
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The  statutes  relating  to  Real  Estate,  which  were 
passed  during  the  years  1874 — 1877,  made  con- 
siderable alterations  in  the  law,  not  only  by  the 
enactment  of  entirely  new  provisions,  but  also  by 
the  amendment  of  previously  existing  statutea 

The  main  object  of  the  following  pages  is  to 
show  clearly  the  effect  of  the  recent  legislation  by 
giving,  in  a  consolidated  form,  such  of  the  pro- 
visions of  the  amended  statutes  as  are  still  in 
force,  and  the  provisions  of  the  more  recent  statutes. 
A  similar  plan  has  been  adopted  by  the  Legislature 
in  the  Settled  Estates  Act,  18/7. 

The  Land  Transfer  Act  has  hitherto  had  so  little 
effect  on  general  practice  that  it  has  been  omitted, 
with  the  exception  of  the  two  sections  which 
amend  the  Vendor  and  Purchaser  Act,  1874.  The 
Improvement  of  Land  Act,  1864,  has  also  been 
omitted,  although  it  is  to  be  read  with  the  Limited 
Owners'  Reservoirs  and  Water  Supply  Further 
Facilities  Act,  which  is  printed  in  full. 
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The  author  has  ventured  to  re-write  the  marginal 
notes  to  some  of  the  statutes. 

The  book,  as  originally  projected,  was  intended 
principally  for  the  use  of  students;  but  the  author 
has  endeavoured  to  give  the  result  of  the  decided 
cases  in  such  a  form  as  also  to  be  of  service  to  the 
profession  generally. 

As  a  rule,  only  one  reference  to  the  full  report  of 
each  case  has  been  given,  together  with  a  reference 
to  the  analysis  of  the  same  case  in  "  Notanda,'* 
where  other  references  will  be  found. 

The  cases  are  brought  down  to  the  Long  Vaca- 
tion, 1878. 

H.  G. 

2,  Old  Square, 

LiNCOLN^s  Ikn. 
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c.  118 

134. 

136,  146 

c.  P6,  8.  21 

892 

8.1 

[1861 

148,  145 

21  A  22  Vict 

8.2 

...[148] 

C.77    ... 

457 

18  &  19  Vict  c.  15 

325,  337 

8.6 

454 

19  A  20  Vict 

8.8 

460 

c.  108 

...     370 

C.94     ... 

124 

c.  120 

406,  457 

22  &  28  Vict 

8.  1 

...     407 

C.35     ...    158,258,326.387 

8.2 

412,  413 

8   1 

[158] 

8.8 

...     418 

8.2 

[159] 

8.4 

...     414 

e.  8 

...      [leot  236 

8.5 

...     414 

8.4 

[160],  162,  239. 

8.6 

...     414 

322, 326 

8.7 

...     415 

8.5 

[1601162,239, 

8.8 

...     415 

322.  326 

8.9 

...     416 

8.6 

[1611162,239, 

8.10 

■"416. 

417,  418 

822,  326 

8.11 

...     419 

8.7 

[1611  162,  239, 

8.12 

...     421 

822,  826 

8.18 

...     422 

8.8 

[1611  162,  239, 

8.14 

422,  424 

822,  326 

8.15 

...     424 

8.9 

[1611 162,  239, 

8.16 

...     426 

322,  326 

8.17 

...     427 

8.10 



[162] 

8.18 

...     438 

8.11 



162 

8.19 

...     438 

8.12 



168 

8.20 

...     484 

8.13 



164 

8.21 

...     486 

8.14 

164 

8.22 

...     437 

8.15 

166 

8.28 

"lOft, 

122,  438 

R.  16 

165 

8.24 

122,  440 

8.17 



166 

8.25 

■■■l09, 

122,  441 

8.18 

166 

8.26 

...     443 

8.19 

168 

8.27 

...     448 

8.20 

...         ••• 

168 

8.28 

...     444 

8.21 

...  [1681 

806 

8.29 

...     445 

8.22 



ri68 

8.30 

...     446 

8.23 

...[i69i[W]: 

8.81 

...     446 

[2871 
...  [1701  [187] 
[1711  186.  187 

8.32 
8.38 

...     449 
...     450 

8.24 
8.25 

8.84 

...     450 

8.26 

...  [1721  [801] 
...     [mi  178 

8.35 

...     460 

8.27 

8.86 

...  [461] 

8.28 

[174] 

8.87 

...     458 

8.29 



[176] 
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22  &  23  Vict. 

c.  35,  8.  30 
8.  31 
8.32 
8.  33 

23  &  24  Vict. 

c.  38     ... 

8.  4 
8.5 

8.  6 

8.  8 

8.  9 

8.  10 

8.  11 

8.  12 

8.  13 

0.112, 8.  47 

0.115  ... 

0. 126,  8. 1 
B.  2 
8.26 

0.154   ... 

0.145   ... 

S.1 
8.2 

8.  3 

8.  4 

8.5 
8.6 
8.7 
8.8 
8.  9 
8.  10 
B.  11 

B.  12 

B.13 

B.  14 

8.  15 

8.  16 

8.17 

B.  18 

B.  19 

8.20 

8.21 

8.  22 


...      [176],  180 

ll»l] 

[1«2J 

[184] 

325,337 

159 

159 

[169] 

170,  [171],  188 

[m 

183,441 

183 

[182] 

85 

363 

325,337 
...  240,  [242] 
...240,322,326 

[80] 

149 

...       322,  523, 

537 

] 

] 


[261] 


1 


7 

251,  253,  [269], 

327 
251,  252,  253, 
[264],  267,  327 
251,  253,  [266], 

327 

251,  253,   256, 

[267],  327 

251,  253,   256, 

[267],  327 

261,  253,  [268], 

327 
251,  253,  [263], 

827 
251,  258,  [268], 

327 
261,263,  [2681 

327 
251,  258,  [264], 

827 
251,268,  [264], 

327 


23  &  24  Vict. 

0.  145,  8.  23 

8.24 
8.25 
8.  26 
8.27 

8.28 
8.29 
8.  30 

24  &  25  Vict.  0.  62 
27  &  28  Vict. 

0.  45     ... 

8.  1 
8.  2 

8.  3 
0.  112  ... 
0.  114  ... 

8.  1 
8.  2 
8.3 

B.  4 
B.  5 

8.6 

8.7 
B.  8 
B.  9 

8.  10 
8.  11 
B.  12 
8.  13 
B.  14 
B.  15 
8.16 
8.17 

8.  18 
B.  19 

8.20 

8.21 

B.  22 
8.  23 
8.24 
B.26 
B.  26 
8.27 
8.28 
8.  29 
B.30 

8.81 

B.  82 
B.  33 
8.84 
B.  35 
8.  86 
B.37 


251, 253,  [264], 

327 

[261],  253,  327 

327 

[296],  297.  327 
274,  275,  278, 
327 
275,827 
...  [287],  327 
...  [289],  827 
7 

406,457 

418 

418 

409 

825,337 
489,  651,  612 

[551] 

(662 

[662' 

[663  I 

[663 

[663 

[668' 

[664" 

471,  498  502, 

[666 

[669 

[669 

'680 


[660];  699 
[6601  599 
[661],  599 


[661] 

637,  [661],  662, 

563,  599 

537,  [662],  599 

[663] 

...      [6641699 

537,  [664 

...     t5«6.. 
...      [666 


[667] 


602, 


599 
699 
599 


599 
667] 
668  I 
668 
669 
670 
'•671' 

'67r 

672 
673; 
674 
674 
'674 
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27  A  28  Vict 

clH«.88      ... 

s.d9      ... 

B.  40         ... 

8.41 

8.42 

8.  43       ... 

1.44       ... 

a.  45       ... 

4  46       ... 

8.47       ... 

8.48       ... 

8.49       ... 

8.60 

a  61       ... 

1 

8.62       ... 

8.53       ... 

t.  54       ... 

t.55       ... 

8.  56       ... 

a.  57       .. 

a.  58       ... 

8.  59       ... 

a.  60       ... 

«.  61       ... 

s.  62       ... 

8.  63       ... 

8.  64       ... 

•.  65       ... 

1.  66       ... 

S.67       ... 

■.  68       ... 

8.  69       ... 

1 

8. 70       ... 

8.  71       ... 

8.  72      ... 

8.  73       ... 

8.  74       ... 

8.  76       ... 

8.  76       ... 

B.  77       ... 

8.  78       ... 

8.  79      ... 

8.  80       ... 

B.  81       ... 

8.  82       ... 

8.  83       ... 

8.  84 

a.  85       ... 

8.  86       ... 

8.  87       .. 

8.  88       ... 

8.  89       ... 

8.  90      ... 

8.91        ... 

&  29  Vict.  c.  8«,  a.  5 

...     __j 

c.  104  ... 

325,  337 

30  &  81  Vict 

a  6y  ... 
a.  1 

8.2 
8.3 

a  132,  a.  1 

a.  2 

c.  133     ... 

31  &  32  Vict. 

a  40  ... 
a.  1 
a.  2 
a.  3 


a.  4 


PAOI 


140,  142,  146 

[1«J 

138,  [145],  147 
[146 


a.  5 


8.6 
8.7 

a.8 
a.  9 

a.  10 

8.11 

a.  12 


c.  54     

c.  122,  a.  33 
82  &  33  Vict  c.  42,  a.  10 
33  &  84  Vict 

!  c.  66     

a.1 
a.  2 

8.8 

a.  4 
a.  5 
a.6 
a.  7 
a.  8 

8.9 

a.  10 

C.93     

a.  2 

a.  3 
a.  4 
a.  5 

8.6 
8.7 

a.8 
a.  10 

8.11 
8.  12 
a.  13 


[in 

[w»: 

487 

108,  490 

:::    ::(q 

[1111113,114, 

115,  116,  117, 

118,  120 

[IW],  114.  11.5, 

116,117,  118, 

120 

112,   118,  114, 

[1161,     118. 

117,  118. 

[180] 

...      109.  [190] 

...      109,  [181] 

109,  [!»].  440 

109, 113,  [123 j. 

129 

...      109,  [182 

...      109,  [182' 

...      108,  [138 

325,  337 

404 

99 


596,  611 

...  reii] 

...[612 

.         ...  [812 

.         ...   614; 

...  [814 

...  [614 

...  [616 

...  [616 

..   [616 

.         ...  [615: 

386,  390 

385,  388 

385,  386,  383 

385,  386,  388 

3S5,  386,  388 

.     388 

.      [8611 362 

.      361, [862] 

389,  390 

...     392 

...     358 

...     404 

e  2 
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33  &  34  Vict. 

37  &  38  Vict. 

c.  93,  8.  14 

404 

c.  78, 

8.6 

[200],  201,  204 

c.  97,  8.  78 

280 

8.6 

...     [203],  400 

...     [2081  204 

34  &  36  Vict 

8.7 

c.  43     ... 

261 

8.8 



[2041 

c.  84     ... 

696,  611 

8.9 



206 

8.  1 

[612] 

8.10 



208 

8.  2 

...      [618],  615 

38  &  36  Vict. 

8.  3 

..      556,  [667], 

c.  55, 

8.5 

557 

[618] 
:612]   1 

c.  66, 

8.1 

148 

8.  4 

c.  77 

8 

36  &  37  Vict 

8.25 

447 

c.  60     ... 

487 

c.  87, 

8.48 

[200] 

8.  1 

205,207 

8.129 

[204= 

8.  3 

363 

c66, 

8.  1 

605 

c  66.  8.  16 

110,117    1 

89  &  40  Vict. 

8.  24 

126   i 

c.  17 

108,  490 

8.  25  (2) 

...3,27,[66],68, 

8.1 

[110] 

.   [110] 

66,  84    i 

8.2 

8.  25  (6) 

...      306,  [807]   1 

8.8 

108,  109,  122, 

8.  34 

...       110,  177,   1 

125,127,   128 

206   ' 

8.4 

108,  109,   180 

37  &  38  Vict. 

8.6 

...      109,  [181 

c.  33     ... 

406,  457 

8,6 

...      118,  [118 

8.2 

..     430 

8.  7 

...      109,   119, 

8.3 

...      [1071  432 

[120] 

c.  37, 8.  1 

106 

c.  30 

406,  457 

8.2 

[107] 

[271] 

8.  1 

423 

c  42, 8.  42 

40  &  41  Vict 

c.  50, 8.  1 

397 

c.  18 

248,  403,  406, 

8.3 

397 

504,  524 

8.6 

...      [896],  397 

8.1 

...        21,  [406] 

c.  57, 8,  1 

...1,   8],  21,  43 

8.2 

291, [4071  459, 

8.  2 

...    [20],  46,  47 

474,  475 

8.8 

...      3,  [40],  41 
...      3,  [41],  45 

8.3 

[410],  419,  459 

8.  4 

8.  4 

249,  [4101414, 

8.  5 

...3,21,42,[43], 

417,  480  483 

186,  324 

8.  5 

...      249,  [418] 

8.6 

[49],  50 

8.  6 

...      249,  [418 

8.7 

...2,    [67J,    68, 
71,  324 

8.7 

249.  412,  [414 
485 

8.8 

...4,    [82],    85, 

8.8 

...     249,  [414] 

96 

8.9 

249,  [4141  485 

8.9 

...17,    45,    82, 

8.10 

249,  411,  [416] 

85,  [99] 

8.11 

...      249.  [416 

8.10 

..3,    [67],    68, 

8.12 

249,  [4161  491 

85 

8.18 

249,416,  416] 

8.  11 

[100] 

8.14 

...      249,  [417 
418 

8.12 

82,  [100] 

8.  16 

c  78, 8.1 

44.  [186],  198, 

8.  16 

[4191  422,  478 

198,206,475 

8.17 

[4201  607,  637 

8.2 

186,  [188],  192, 
193,  198,  206, 

8.18 

[421] 

8.19 

420,  [4221  478 

215,  233,  236, 

8.20 

[4221  424,  488 
4281  440,  488 

345 

8.21 

8.3 

...      194,  [199] 

8.22 

420,  [4241  491 

H.  4 

[199],  201,  273 

8.28 

[4261  426 

,449, 
519 
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40  &  41  Vict. 

c  18.  s.  24 

R.  25 
8.  26 


a.  27 

8.  28 

8.  29* 

B.  30 
B.  31 
».  32 
8.33 
8.34 

8.35 

8.  36 

8.  37 
8.  38 

K  39 
8.  40 
8.  41 
8.  42 
8.  43 
R.  44 
8.  45 
f.  46 


8.47 
8.  4S 
8.  40 
8.  50 

8.  51 

8.  52 
8.  53 
8.54 
8.55 
8.  56 
8.57 
8.58 
8.  59 
8.  60 
8.  61 

8.  i 

8.2 
8.3 
8.  4 


[427],  428.  430, 

432,  441,  444 
428,  [430],  444 

428,  430,  [430], 

432,  444,  460, 

461,  463.  465, 

4*H 

428,  [431],  433, 

434,  444    I 
428,  430  [432],   I 

433,  434,  444    i 
428,  430.  [483],    j 

434,  444 
428,  [483],  469 
[434],  441,  470   ' 

[48b]    . 

[487] 

249,  413,  [437], 

441,  493,  494    , 
249,  413,  [44  ], 
495 
249,  413,  r441],   i 

'  495 
427,  [4  ; 

...      41 


C.31 


249,  4 

426 

4^ 

41.,  ^.J 
249.  [450],  491 
249,  [460].  480 

[461] 

451,  [462],  455, 

462 

...      [464],  462 

[466] 

[45*] 

[466],  519 

...  [468] 

'466] 

466] 

'467] 

467] 

[468] 

.  [468] 

...     616 

...  [617] 

...  [817 

...  [617j 

..    [617] 


406, 


40  &  41  Vict. 

c.31,  8,  5 

8.  6 

8.  7 

8.  8 

H.  9 

8.  10 

0.33     ... 

H.    1 

c  34  ... 
8  1 
P.  2 

c.  57,  H.  4 

8.  6 
8.  7 
8.   21 

8.  36 

41  &  42  Vict,  c,  23 

42  &  43  Vict.  c.  78, 
44  &  45  Vict. 

c.  41     ... 

8.  1 

8.  2 


I 
I    I 


K.  3 


H.  4 

H.  5 

F.  6 

8.  7 

8.  8 

8.  9 

8.  10 

8.  11 

8.  12 

8.  13 

8.  14 

8.  15 

8.  16 

8  17 

8.  18 

8.  19 


8.  20 


...  [668],  [618] 

[«>19| 

(619 

620 

[620 

[621 

154,155 

[iWl 

...138,140,145 

ll»81 

[147] 

li()8 

448 

110,  177,    20S, 

410 

110,  177,    2(KS, 

410,444 

352,374 

8.  29      ...     133 

...171,209.403 

[209] 

18n,  199,  [210], 

217,  228,  248, 

262,  253,  254, 

280,  475 

189,  [190],  192, 

193,  194,  195, 

196,199,L212], 

233 

...      201,  [216] 

[216],  258,  267, 

319 

...      [218],  314 

[220],  227,  228, 

229,  269,  280 

[229] 

195,  196,  f 


1234] 

159, 160,  [236], 

236 

189,  [192],  103, 

215,  [286] 

162,  [237],  239, 

240  319,320 

...      [243],  351 

..      [244],  258 

[244] 

27,  [246],  249, 

479 

[249],  252,  253, 

254,  261,  264, 

265,  269,  323 

252,  253,  [264], 

2^)4,  319 
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44  &  45  Vic^. 

44  &  45  Vict 

IT  AUJb 

c.  41,  s.  21 

252,  25.3,  [266],                  c.  41,  8.  65 

208,[314J,317, 

260.275    ' 

351 

8.22 

252,  253,  [268 
252,  253,  [269, 

8.  66 

...      199,  [317] 

B.  23 

8.67 

...      254,  [3181 
[319"] 

[260] 

8.68 

B.  24 

252,  253,  [261] 

8.  69 

217,  238,   265, 

8.  25 

[286],  267,  322    ■ 

[2681,270.271     i                        p.  70 

319,  [320] 

H.  26 

[321],  323,  430, 

B.  27 

[269]    1 

[444],  445 

8.  28 

[270]    1                        8.71 

251,  274,   275, 

8.  29 

...         ...  [271]    ' 

278,  287,  289. 

8.  SO 

200,  [201],  215,    1 

29.%[321],323, 

[272] 

352, 535 

8.  31 

[273],  275,  276,                           g.  72 

[323] 

...  :204],  [324] 

278,  346,  390.                            p.  73 

508                   c.  68.  8.  26 

376 

8.  32 

...       277],  508 
...      [278],  508 

45  &  46  Vict.  c.  21 

487 

8.  33 

C.38     ...    1 

71,  248,  408,  471 

8.  34 

229,  275,   278, 

8.1 

...      [471],  538 

[279],  508 
...       "281],  508 

8.  2 

[472],  477,  478, 

P.  35 

479,  481,  489, 

B.  36 

169,  182,   259, 

508,  538 

[287],  508 

8.3 

420  [476],  488, 

8.  37 

...      [288],  508 

493,  523 

8.  38 

281,  289,  [290], 

8.  4 

...      [477],  488 

508 

8.5 

...  [479] 

8.  39 

[290],    383. 

8.6 

249,   294,  412. 

r^J^^^ 

450,[479],480, 

8.  40 

...      [290],  300 

488,  493,  521, 

8.  41 

...   [29*-  ^ — 1 

532 

8.  42 

...      2\ 

8.7 

249,   294,   412, 

8.  43 
B.  44 

... 

450,[480],488, 
493 

8.  45 

:::  [s 

8.8 

249,   412,    450, 

8.  46 

...  21      1 

[480],  493 

8.  47 

172,29 

8.9 

249,  412,   460, 

302,  _.  ,_.J 

[481],  488, 493 

8.  48 

291,  [804],  320 

8.10 

249,  412,   416, 

8.49 

149,  151,  [806] 
...      168,  [306] 
[307] 

450.  479,  481, 

8.50 

[482],       488, 

8.  51 

493,  632,  643, 

8.  52 

...      [308],  346 

545,  646 

8.  53 

[309 

[809' 

8.   11 

249,  412,   450, 

8.  64 

[488],       488, 

B.  55 

309 

493,  607 

8.56 

229,  261,  [310 

8.12 

249,  412,   450, 

8,57 

[310 

[484],  493 

B.  68 

228,  234,   235, 

8.13 

412,  450,  [484], 

[310] 

493 

8.  69 

228,  234,   236, 

B.  14 

412,  450,  [486], 

[311] 

486,  493 

8.  60 

227,  228,   234, 

&15 

477,  [486],  493, 

235,  [812],  313 

611,  642,  643, 

8.61 

[312] 

646 

8.  62 

[313 

B.  16 

423,  [486],  498, 

B.  63 
8.  64 

[314] 

...  [227],  t314J 

8.17 

650 
[488],  623,  650 
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c  35,8. 18     477  r4«8],  550 

&19     ...      [489],  5f.O 

••20     ...     [4901,650 

I.  21      440,  489,  [491], 

495,  505.  506,  543 

».  22     488, 493,  [494], 

505,  611,517. 

548 

«.23      [496] 

*24      ...         479,508 
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ADDENDA    ET    ERRATA. 


Page  91.  Ab  to  circumstances  which  entitle  a  legatee  to  more  than  six 
years'  arrears  of  interest,  see  Re  Blachford;  Blackford  v. 
WoTtHey  (a). 

Page  182.  Where  executors  employ  an  agent  and  loss  ensues,  the  burden 
of  showing  that  he  was  improperly  employed  is  on  the  persons 
who  seek  to  make  the  executors  liable  (6). 

Page  276.  Appmntment  of  new  Trustees.  Add  reference  to  Cecil  v. 
Langdon  (c)  at  end  of  note  8  to  s.  81  of  C.  A.  1881. 

Pages  190,  196  and  199.  Ru/fUs  vnder  Open  Contract.  It  has  recently 
been  held  by  Pearson,  J.,  that  although  a  purchaser  under  an  open 
contract  is  entitled  to  a  40  years'  title,  the  effect  of  s.  6  (3)  of  the 
C.  A.,  1881,  is  to  preclude  him  from  requiring  an  abstract,  except 
at  his  own  expense,  of  any  of  the  title  deeds  which  may  not  be 
in  the  vendor's  possession  (d).  Intending  purchasers  should, 
therefore,  be  careful  to  stipulate  expressly  for  an  abstract  at  the 
vendor's  expense. 

^T    rTS    |/<>^4D.M.G.mui2D.M.G. 

»      7  "  (i)    /ar  14  M.  &  W.  rawi  2  Bing.  N.  C.  679. 

„     26  „  (r)   for  18  M.  &  W.  read  10  M  &  W. 

„     85  „  (a)  for  7  C.  B.  read  15  Sim. 

„     89  „  iq)  for  A.  &  E.  291  read  6  A.  &  E.  291. 

„     63  „  {I)   for  21  B.  read  24  B. 

90  „  is)  for  2  Dr.  &  War.  read  3  Dr.  &  War. 


94  "    U)   |/^  2  De  G.  &S.  read  5  DeG.&S. 

99  "    ipdsq)  forST.  C.  read  1  P.  Of 

108  line  7  for  1878  read  1868. 

109  „      7  ) 

109    „    19  ^/or  1874  r«ui  1876. 

109  „    21  J 

119  note  (/-^  ^or  14  Ch.  D.  read  16  Ch.  D. 

258  „    (i       or  22  &,  28  Vict.  c.  85  read  10  &  11  Vict.  c.  96. 

362  „    {i       w  L.  R  10  Q.  B.  read  L.  R.  10  C.  P. 

883  „     ii       [W  7SoottN.  R.  r«arf7C.  B.N.  S. 

883  „     (j       ?r  L.  R  10  C.  P.  39  read  4  C.  P.  D.  39. 

893  „     (i       w  2  P.  D.  read  5  P.  D. 

424  „     (<       >r  2  H.  &  N.  read  2  H.  &  M. 

424  „     (i       >r  2  K.  &  J.  read  4  K.  &  J. 

427  „     (i       w  2  Dr.  &  S.  read  1  Dr.  &  a 

475  Re  Jc       was  affirmed  on  appeal  (e). 

(a)  33  W.  R  11. 

(6)  Re  Brier;  Brier  v.  Eviion,  33  W.  R  20. 

(c)  33  W.  R  1. 

id)  Re  Johnson  d:  TWfin,  29  S.  J.  9. 

(c)  26  Ch.  D.  736. 
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THE  STATUTES  OF  LIMITATION 


ArrKCTuro 


REAL    ESTATE. 


3  ft  4  WUL  4,  c.  27. 
8  ft  4  WOl.  4,  a  42,  b.  9. 
7  WOL  4  ft  1  Vict  c.  28. 
6  ft  7  Vict  o.  54,  M.  1  and  G. 
23  ft  24  Vict  c.  38,  s.  13. 

36  ft  37  Viot  c  66,  s.  25  (2). 

37  ft  38  Vict.  c.  57. 


SUMMARY. 

The  principal  Statute  of  Limitation  now  in  force  affecting 
real  estate  i«  the  3  &  4  Will.  4,  c.  27,  which  was  passed  in 
1833,  and  is  known  as  the  statute  of  Will.  4.  It  was  amended 
by  the  37  &  38  Vict.  c.  57,  the  short  title  of  which  is  the 
"  Real  Property  Limitation  Act,  1874/'  and  which  came  into 
operation  on  the  1st  of  January,  187^^.  The  laet-mentioned 
Act  repeals  portions  of  the  older  enactment,  and  is  to  be  read 
with  the  rest  of  it 

Sect.  1  of  the  Act  of  1833  is  merely  an  interpretation 
clause. 

Sect.  2  fixed  the  time  of  limitation  as  respects  actions  to 
recover  real  estate  at  twenty  years  from  the  time  when  the 
right  first  accrued.  By  s.  1  of  the  Act  of  1874  this  time 
is  reduced  to  twelve  years  as  respects  actions  brought  after 
the  Ist  of  January,  1879. 
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Sect.  3  of  the  Act  of  1833  is  supplement-ary  to  these 
provisions,  and  fixes  the  time  when  such  right  is  to  be 
deemed  to  have  accrued  in  certain  cases. 

Sects.  4,  5,  and  ?.0  of  the  Act  of  1833  apply  to  rever- 
sionary interests  and  other  future  estates.  Sect.  2  of  the  Act 
of  1874  is  now  substituted  for  s.  5  of  the  original  Act,  and 
npplies  to  the  case  of  the  same  person  being  entitled  to 
two  estates  in  the  same  land — one  in  possession  and  the 
other  in  reversion. 

Provisions  with  regard  to  estates  tail  are  contained  in 
ss.  21,  22,  and  23  of  the  original  Act.  These  sections  are 
not  affected  by  the  Act  of  1874,  except  that  the  time  of 
limitation  is  reduced  from  twenty  to  twelve  years.  In  eflFect 
they  provide  that  remaindermen,  whom  a  tenant  in  tail  might 
have  barred,  shall  be  in  the  same  position  as  regards  the 
statute  as  if  they  claimed  through  him. 

Sect.  28  of  the  original  Act  applies  to  the  case  of  a  moii- 
gagee  in  possession,  and  provides  that  the  mortgagor  shall  bo 
barred  by  twenty  years  of  such  possession  unless  his  right  to 
redeem  is  acknowledged  in  the  meantime.  By  s.  7  of  the 
Act  of  1874  twelve  years  is  substituted  for  twenty. 

When  the  mortgagor  is  in  possession  the  case  is  taken  out 
of  s.  3  of  the  Act  of  1833  by  7  Will.  4  &  1  Vict.  c.  28,  and 
time  only  runs  against  the  mortgagee  from  the  last  payment 
of  any  portion  of  the  principal  or  interest. 

The  relation  between  landlord  and  tenant  forms  the  subject 
of  ss.  7,  8,  and  9  of  the  Act  of  1833,  which  fix  the  period 
when  time  begins  to  run  in  the  cases  of  tenancies  at  will, 
from  year  to  year,  and  for  a  term  of  years  respectively.  The 
time  of  limitation  is  the  same  as  in  the  case  of  trespassers; 
and  s.  35  provides  that  the  receipt  of  rent  shall  be  deemed  to 
be  receipt  of  profits. 

Under  ss.  12  and  13  of  the  Act  of  1833  the  possession  of 
one  or  more  of  several  joint  owners,  or  of  a  relation  of  the 
person  entitled,  may  be  adverse. 

When  an  acknowledgment  of  the  title  of  an  OAvner  against 
whom  the  statute  is  running  is  given  by  the  person  in  pos- 
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session  time  will,  under  s.  14  of  the  Act  of  1833,  recommence 
to  run  &om  such  acknowledgment  Sects.  28,  40,  and  42  of 
the  same  Act  also  contain  special  provisions  as  to  acknow- 
ledgments in  the  cases  of  mortgagees  in  x>ossession  and  of 
moneys  charged  on  land. 

Disabilities  are  dealt  with  by  ss.  16, 17,  18,  and  19  of  the 

Act  of  1833,  and  S3.  3,  4,  and  5  of  the  Act  of  1874.    Under 

the  former,  ten  years  further  time  was  given  to  persons 

under  any  disability  from   the   time  when  such  disability 

ceased,  provided  that  such  ten  years   expired  within  forty 

years  from  the  accrual  of  right.    By  the  Act  of  1874  the  ten 

years    is  reduced  to  six  years,  and  the  extreme  period  of 

saving  for  disabilities  to  thirty  years ;  while  absence  beyond 

seas  ceases  to  be  a  disability.    But  by  ss.  26  and  26  of  the 

Act  of  1833,  time  will  not  run  at  all  in  cases  of  express 

trust  or  concealed  fraud.    By  s.  10  of  the  Act  of  1874,  the 

provision  as  to  express  trusts  is  repealed  so  far  as  money 

charged  on  land  is  concerned ;  but,  on  the  other  hand,  s.  25  (2) 

of  the  Judicature  Act,  1873,  provides  that  no  action  by  a 

cestui  que  trust  against  his  trustee  in  respect  of,  property 

held  upon,  or  any  breach  of,  an  express  trust  shall  be  barred 

by  any  Statute  of  Limitation.    This,  of  course,  refers  to  an 

action  against  the  trustee  personally. 

Sect.  34  of  the  Act  of  1833  provides  that  when  the  full 
time  has  run  against  an  owner,  his  right  and  title — and  not 
merely  his  remedy^shall  be  barred. 

By  s.  24  of  the  same  Act  equitable  estates  are  to  be  barred 
in  the  same  time  as  legal  estates,  while  by  p.  27  the  juris- 
diction of  equity  in  cases  of  acquiescence  and  laches,  where 
the  time  limited  by  the  statute  may  not  have  run,  is  pre- 
served. 

Sect.  G  of  the  same  Act  provides  that  time  shall  run  con- 
tinuously against  an  administrator,  as  it  would  have  done 
against  his  intestate  if  alive. 

Advowsons  and  the  property  of  spiritual  and  eleemosynary 
corporations  sole  are  dealt  with  by  ss.  29,  30,  31,  32,  and  38 
of  the  Act  of  1833.    Speaking  generally,  their  effect  is  to 

B  2 
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bar  a  patron  by  three  adverse  presentations  or  sixty  years' 
adverse  possession,  and  the  extreme  period  of  limitation  is 
fixed  at  one  hundred  years.  By  s.  3  of  6  &  7  Vict.  c.  54, 
these  provisions  are  expressly  extended  to  bishops  who  are 
also  patrons.  Ecclesiastical  and  eleemosynary  corporations 
sole  are  barred  by  adverse  possession  for  sixty  years,  or  two 
incumbencies  and  six  years. 

These  provisions  are  not  affected  by  the  Act  of  1874. 

Sect.  41  of  the  Act  of  1833  provides  that  only  six  years' 
arrears  of  dower  may  be  recovered,  while  ss.  40  and  42  deal 
with  money  charged  on  land,  legacies,  and  the  interest 
thereon.  The  principal  money  might  formerly  (under  s.  40) 
be  recovered  within  twenty  years  after  the  accrual  of  a  right 
to  receive  the  same  or  an  acknowledgment,  but  aiTears  of 
interest  can  (under  s.  42)  only  be  recovered  for  six  years. 

Sect.  8  of  the  Act  of  1874  reduces  the  time  of  limitation 
for  the  principal  to  twelve  years. 

Sect.  3  of  3  &  4  Will.  4,  c.  42,  does  not  strictly  apply  to 
land  or  money  charged  on  land,  but  provides  that  money 
secured  by  (inter  alia)  bond  or  covenant  may  be  recovered 
within  twenty  years,  and  arrears  of  interest  for  the  whole 
time  are  recoverable.  As  money  charged  on  land  is  often 
also  secured  by  bond  or  covenant,  the  question  has  frequently 
arisen,  in  such  cases,  whether  six  or  twenty  years  of  in- 
terest can  be  recovered.  There  is  now,  also,  a  conflict 
between  the  Acts  with  respect  to  the  principal  money,  the 
time  of  limitation  for  money  charged  on  land  being  twelve 
years,  and  for  money  secured  by  bond  or  covenant  twenty 
years. 

Sects.  10  and  11  of  the  Act  of  1833,  take  away  the 
saving  of  rights  formerly  eflfected  by  mere  entry  and  con- 
tinual claim. 

Sects.  36,  37,  38,  and  39  contain  provisions  for  the  abo- 
lition of  actions  known  as  real  and  mixed  actions. 
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3  &  4  WILL  4,  c.  27. 
An  Act  for  the  limitation  of  Actions  and  Suits  relating 
to  Real  Property  ;  and  for  simplifying  the  remedies 
for  trying  the  rights  thereto. 


Be  it  enacted,  &c.,  that  the  words  and  expressions  herein-  3  ft  4  Will, 
after  mentioned,  which  in  their  ordinary  signification  have   ^'/"J^^' 

a  more  confined  or  a  different  meaning,  shall  in  this  Act, — 

except  where  the  nature  of  the  provision  or  the  context  of  ^ij^^*'^" 
the  Act  shall  exclude  such  construction,  be  interpreted  as  ^^^^^ 
follows ;  (that  is  to  say,)  the  word  "  land  '**  shall  extend  to 
manors,  messuages,  and  all  other  corporeal  hereditaments 
whatsoever,  and  also  to  tithes*  (other  than  tithes  belonging 
to  a  spiritual  or  eleemosynary  corporation  sole),  and  also  to 
any  share,  estate,  or  interest  in  them  or  any  of  them, 
whether  the  same  shall  be  a  freehold  or  chattel  interest, 
and  whether  freehold  or  copyhold,  or  held  according  to 
any  other  tenure;  and  the  word  "rent"*  shall  extend  to 
all  heriots,  and  to  all  services  and  suits  for  which  a  distress 
may  be  made,  and  to  all  annuities  and  periodical  sums  of 
money  charged  upon  or  payable  out  of  any  land  (except 
moduses  or  compositions  belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole) ;  and  the  person  through  whom 
another  person  is  said  to  claim  shall  mean  any  person  by, 
through,  or  under,  or  by  the  act  of  whom,  the  person  so 
claiming  became  entitled  to  the  estate  or  interest  claimed,  as 
heir,  issue  in  taU,  tenant  by  the  curtesy  of  England,  tenant 
in  dower,  successor,  special  or  general  occupant,  executor, 
administrator,  legatee,  husband,  assignee,  appointee,  devisee, 
or  otherwise,  and  also  any  person  who  was  entitled  to  an 
estate  or  interest  to  which  the  person  so  claiming,  or  some 
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3  &  4  Will,  person  through  whom  he  claims,  became  entitled  as  lord  by 
^'il^*    escheat ;  and  the  word  "  person" ^  shall  extend  to  a  body 

'- —  politic,  corporate,  or  collegiate,  and  to  a  class  oi  creditors 

or  other  persons,  as  well  as  an  individual ;  and  every  word 
importing  the  singular  number  only  shall  extend  and 
be  applied  to  several  persons  or  things  as  well  as  one  person 
or  thing ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a 
male. 


Effect  of 
interpreta- 
tion clauBe. 
What 
"land" 
includes. 


Turnpike 
toIU 


Copyholds. 

Dower. 

Timber. 

Tithes. 


'  As  to  the  general  elTect  of  an  interpretation  claiise,  see  the  remarks 
of  Lord  Selborne  in  Meux  v.  Jacobs  (a). 

2  The  word  land  in  this  section  has  been  held  not  to  inclnde  turnpike 
tolls  (6).  On  the  other  hand  a  mortgage  of  a  canal,  works  and  rates 
was  held  to  come  within  the  statute  (c).  In  the  latter  case,  however, 
the  canal  itself  was  conveyed,  while  in  the  former  the  soil  of  the  road 
was  not. 

But  it  may  be  remarked  that  mortgages  of  turnpiketolls— even  where 
there  was  no  conveyance  of  the  road  or  the  toll-houses — ^have  been  held 
to  be  mortgages  of  "hereditaments"  within  the  Statutes  of  Mortmain  (rf), 
and  it  will  be  noticed  that  this  section  extends  the  meaning  of  the  woi-d 
** land  "  to  **  all  corporeal  hereditaments  "  .  .  .  "or  interests  in  them  '* 
and  the  word  "  rent "  to  all  "  periodical  snms  of  money  charged  upon  or 
payable  out  of  any  land." 

The  Act  applies  to  copyholds,  not  only  as  between  r^vol  claimant s, 
whether  as  lords  or  copyholders,  but  also  as  between  a  lord  and  his 
tenants  (e).  Dower  is  an  ''  interest  in  land  "  within  the  meaning  of  the 
Act  (/).     See  8.  41  (g). 

Timber  appears  not  to  be  within  the  Act  It  has  been  held  that  the 
right  of  action  of  a  reversioner  in  respect  of  timber  wrongfully  cut  and 
sold  by  a  tenant  for  life  was  for  "  money  had  and  received,"  and  was 
barred  in  tix  years  (A). 

'  Tliere  is  an  ambiguity  in  the  word  "  tithes,**  and  it  may  now  be 
considered  as  settled  that  the  Act  is  not  a  bar  as  between  tithe- owner 
and  occupier ;  but  only  as  between  rival  claimants  to  an  estate   in  (or 


{a)  L.  R.  7  H.  L.  493. 

{b)  MeUiih  V.  Brool'8,  8  B.  22. 

(c)  Uodijtt  V.  Croydon  Canal  Co.^  8 
B.  86- 8U. 

{d)  Knapp  v.-  IFiW/am*,  4  Ves. 
430,  n  ;  Howie  v.  Chapman,  4  Ves. 
452.  See  also  Cavendish  v.  Carendithf 
24  Ch.  D.  686. 


(e)  Walten  v.  Webb,  L.  B.  5  Cb. 
631. 

(/)  Marahaa  v.  SnM,  6  Giff.  87; 
13  W.  R.  198. 

{g)  Infra,  p.  89. 

(A)  Hif/ginbotham  v.  Havlc'ms,  L.  B. 
7  Ch.  676. 
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the  receipt  of)  tlUiea  (i).     One  decision  (j)  inconsistent  with  tins  vieir,  344  Will. 
was  disapprored  of  {k\  and  subsequently  reversed  (/).    A  tithe  rent-    4.  c.  27, 
charge  is  "  rent "  within  the  meaning  of  this  section  (m).  •  L 

*  There  is  a  singular  ambiguity  in  the  word  "rent"  as  used  in  the  Tithe  root* 
Act    In  this  section  it  is  used  in  two  senses^  (1)  in  the  sense  of  a  rent  chmrge. 
charged  upon  land,  i.e.,  a  rent-charge,   or    "rent  of  inheritance ;"  Meaning 
anJ,  (2)  in  the   sense  of  a  rent  reserved  by  a  lease.     Per   Lord  ^' "  ""*•" 
Desmax,  C.  J.  (n).    See  also  notes  to  s?.    2,   3,   9  and  42  (infra, 

PP-  8,  9, 14,  30  and  90). 

How  far  heriots  are  included  in  the  word  "  rent "  has  given  rise  to  Heriote. 
much  discussion.  Semble  that  where  a  heiiot  or  quit-rent  becomes  due  Quit  rent* 
at  intervals  of  more  than  twenty  years  it  is  not  rent  within  ss.  1,2  and  3. 
Per  Parkb,  B.  (o).  A  distinction  was  drawn  in  Earl  ChicheHer  v.  Hall  (p) 
heiween  heriots  reserved  by  deed  and  heriots  due  by  the  custom  of  a 
Jwanor.  It  was  there  said  that  in  cases  of  the  first  description  (heriot- 
Bemce)  time  would  not  run  from  the  last  receipt ;  but  from  the  time 
when  the  right  to  take  aheriot  accrued  and  was  not  enforced ;  and  the 
8*nie  rule  was  held  to  apply  to  a  quit-rent  At  the  same  time  it  was 
doubted  whether  heriots  of  the  second  description  (heriot  custom)  came 
^hin  the  statute  at  all;  and  the  doubt  ha?  been  confirmed  by  a 
recent  case  (q),  in  which  a  strong  opinion  was  expressed  that  no  heriots 
of  any  description  are  within  ss.  2,  3,  34  and  42 ;  and  it  was  held  that 
the  failure,  by  a  lord  of  the  manor,  to  seize  a  heriot  due  by  the  custom, 
was  no  bar  to  the  right  of  a  subsequent  lord  to  a  heriot  which  accrued 
doe  in  respect  of  the  same  lands  more  than  twenty  yeai*s  later. 

•  The  Attorney-General,  the  rector,  the  churchwardens  and  the  over-  Person, 
seers  of  a  pansh  are  not  "  persons  "  within  this  section  (r),  but  the  poor 

of  a  parish  are  («).  The  Ecclesiastical  Commissioners  are  "  persons " 
^thin  this  section  and  s.  2,  except  in  cases  where  they  claim  through  an 
^esiastical  corporation  (t). 

"  The  Statute  of  Limitations  has  relation  only  to  actions  between  The 
subject  and    subject ;    the   Crown    cannot   be    bound   by    it"     Per  Crown. 
Blackbubk,  J.  (u).     This  proposition  was  at  one  lime  doubted  (x). 

(t)  Lard  Shannon  v.  ffodder,  2  I.  (p)  17  L.  T.  (Q.  B.)  121. 

li.  R.  223  ;  Lord  Shannon  y.  Stourjh-  (7)  Lord  Zouche  v.  Dalbiac,  L.  R. 

fon,  3  J.  L.  K  521  ;  Dean,  d-c,  of  Ely  10  Ex.  172. 

V.  Cask,  15  M.  &  W.  617.  (r)  Attomfy  General    v.    Magdalen 

{j)  Dean,  «tr.,  of  Ely  v.  Blia,  5  D.  CoUeye,  18  B.  210,  247,  248. 

574.  (»)  Maydaien  College    v.    Attorney- 

(k)  Shid  V.  IncorporaUd  Society,  10  General,  6  H.  L.  C.  210. 

LE^.  R.411.  {t)  EccUeiasiica'.    Commimonert    v. 

(/)  4  D.  M.  G.  459.  Rowe,  5  Ap.  Ca.  786,  740,  745. 

(jr)  Shid  v.   Incorporated  Sj.icty,  («)  RuUomjee  v.  The  Queen,  1  Q.  B. 

101.  Eq.  R.411.  D.  491. 

(n)  Anydl  v.  Angdl,  9  Q.  B.  355.  (a)  Br.  Lun.  p.  248.      See  also  9 

(0)  Owen  v.  De  £eauvoir,  16  M.  k  Geo.  3,  c.   16,  and  24  &  25  Vict 

W.  566.  c  62. 
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5  *  ^  YJ^^'  Charities    are  within    the    statute  (y\   though    this    also   has 
81      ^'^^^^^(*)- 


Charities. 


TIME   OF  LIMITATION. 

**c^7^'      2.   Repealed  and    superseded  as  to  actions  commenced 

J  2.'    ^'/^^''  1  Jay\,y  1879,  by  s,  1  of  the  Real  Property  Limitation 

Acty  1874  (a),  i(;AiW6  is  as  follows:  ^ 

37&88    [1,    After  the  commencement  of  this  Act^  no  person  shall 

ict.c.  67,      iiijii^e  an  entry  or  distress,  or  bring  an  action  or  suit,*  to 

—      recover  any  land*  or  rent,^  but  within  twelve*  years  next 

limitation       ^-fter  the  time  at  which  the  right  to  make  such  entry  or 
as  regains       distress,  or  to  brinn;  such  action  or  suit,  shall  have  first 

land  and  »  o  '  ^ 

rent  fixed  accrued®  to  some  person  through  whom  he  claims ;  or  if 
yeara.^^^*  such  right  shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twelve*  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action  or  suit,  shall  have  first 
accrued®  to  the  person  making  or  bringing  the  same.'^] 

'  The  old  and  new  enactments  are  similarly  worded. 
*  The  only  ditierence  is  the  substitution  of  **  twelve  "  for  **  twenty  " 
years,  and  the  addition  of  "  or  suit,"  after  **  action."  The  latter  altera- 
tion appears  to  have  been  rendered  unnecessary  by  the  Judicature  Act, 
1875  (6).  R.  S.  C,  Ord.  I.  r.  1,  gives  the  name  of  "action  "  to  proceedings 
which  were  formerly  known  as  "  suits.** 

The  following  decisions  upon  s.  2  of  the  old  Act  will  apply  equally  to 

the  substituted  section. 

3  ex-  *  This  section  is  not  restricted,  but  merely  explained,  as  regards 

plains  but  doubtful  cases,  by  s.  3  ;  and  therefore  a  case  may  be  within  s.  2,  although 

rMta-ict  §  2.  ^^®  **^®  ^^  accrual  of  right  is  not  provided  for  by  8.  3  (r). 

Copyholds.      ^  -^  ^"^^  hy  the  heir  of  a  copyholder  to  enforce  admittance  against  the 

Seizure       ^^^^  ^^^^  ^^^  seized  quoiuque  forty  years  before,  was  held  to  be  an 

quousque,    action  to  recover  land  within  this  section,  although  it  was  contended  on 

behalf  of  the  plaintiff  that  a  seizure  quoxisque  did  not  destroy  his  right 

(y)  AUomey-General  v.    Magdalen  1  Dr.  &  War.  287. 
CoUige,   6  H.   L.  C.  189  ;   Commis-  (a)  37  &  38  Vict.  c.  57. 

turners  of  Donations  v.    Wybrants,  2  (6)  88  &  39  Vict.  c.  77. 

J.  &  La.  T.  182.  (c)  James  v.  Sailer,  3  Bing.  N.  C. 

(z)  Incorporated  Society  v.  Michards,  652-8. 
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as  an  absolate  forfeiture  would  have  done  (d).    A  foreclosare  action  is  8  ft  4  Will. 
an  action  to  recover  land  under  this  section  (e).     An  onler  for  rale  on    ^*^g^^* 
the  petition  of  an  owner  is  not  "  an  action  to  recover  land  **  so  as  to    .^  Ag 
prevent  the  operation  of  the  statute  in  favour  of  third  persona  (/).  vict  c  67 
SemhU  that  a  tenant  in  tail  in  possession  is  barred  hj  this  flection  and      §  1. 

not  by  s.  21  ((7).  tenant  In 

Where  the  Ecclesiastical  Conumssioners  claim  through  an  Ecclesias-  ^^ 
tical  corporation  sole  to  whom  a  right  of  action  has  accrued,  they  have 
the  same  time  within  which  to  bring  an  action  as  their  predecessor  in 
title  would  have  had  under  s.  57.     SembU  that  in  other  cases  actions  by 
the  Ecclesiastical  Commissioners  are  within  this  section  (A). 

*  '*  I  think  it  clear  from  repeated  consideration  of  it,  that  *  rent '  in  Meaning 
the  sense  in  which  it  is  spoken  of  in  the  second  section  means  rent  of  p'  "  ^^^  " 
inheritance,  and  that  it  does  not  mean  rent  reserved  by  a  lease,  for  J^^i™ 
example,  or  rent  in  the  common  and  ordinary  form  of  a  render  of  reut 

for  property."    Fer  Lord  St.  Leonards  (i).    This  section  therefore  Landlord 
has  no  application  between  landlord  and  tenant  as  tueh  {k).     Their  *i^d 
rights  under  the  Act  are  governed  by  s.  42,  infra  (l).    This  follows  **"•***• 
from  the  doctrine  that  the  possession  of  a  tenant  is  not  adverse  to,  but 
identical  with,  his  landlord's  possession  (m).     But  see,  on  this  point, 
notes   to  ss.  3,  7,  8  aud  9  (n).      A   penal  rent  is   not  within   this 
section  (o). 

*  As  to  when  the  right  first  accrues  in  certain  cases,  see  s.  3  (;>). 

^  The  Court  will  compel  a  purchaser  to  accept  a  title  depending  upon 
adverse  possession  under  the  statute,  established  by  affidavit  or  parol 
evidence,  because  the  estate  itself  (q)  and  not  merely  the  remedy  is 
barred  (r). 

Where  a  writ  has  been  issued  aud  allowed  to  expire,  the  Court  will 
not  renew  it,  if  the  time  limited  by  the  statute  has  expired  in  the  mean- 
time (s). 


(d)  Walter  v.   Webb,  L.  R.  5  Ch.  (1)  Grant   v.  EUU,    9    M.    &   W. 

531.     See  also  Rex  v.  Ajardtiey,  5  113. 

Dow.  19.  (0  ArckbM  v.  ScuUy,  9  H.  L.  C. 

{€)  Harioek  v.  AthJberry,  18  Ch.  D.  3Q0. 

229;  19  Ch.  D.  539.  (m)  Saunden  r.  Lord  Annedeu,  2 

(/)  Re  Taste's  Estate,  1  L.  R  Ir.  Sch.  and  Lef.  95. 

387.  (w)  Pp.  13,  24  to  32,  post. 

{g)  Earl  of  Abergavenny  v.  Brace,  (o)  Daly  v.  Lord  Bhmfidd,  6  L  L. 

L.  R.  7  Ex.  153-4.  R  65. 

(A)   Ecdetiastical  Commissioners  v.  (p)  P.  10,  post, 

Howe,  5  Ap.  Ca.  736.  (q)  See  s.  34,  post. 

(»)  Dean,  «fcc,  of  Ely  v.  Bliss,  4  D.  (r)  Scott  v.  Nixon,  3  Dr.  and  War. 

M.  6.  472.     See  aUo  /2e  Turner,  11  888—405. 

L  Ch.  B,  304 ;  Angell  ▼.  AngeU,  9  (s)  Dot^  v.  Kaufman,  3  Q.  B.  D.  7, 

Q.  B.  355  ;  Paget  v.  Foley,  14  M.  ft  340.     And  see  i/andy  v.  Manby,  3  Ch. 

W.  214.  D.  101,  p.  52,  pott. 
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STATUTES  OF  LIMITATION. 


8&4WiU. 
4,  c.  27, 

§8. 

When 
right  ac- 
crues and 
time 
begins  to 
ran  in 
certain 
cases. 


WHEN  TIME  BEGINS  TO   RUN— GENERALLY. 

3«  And  be  it  further  enacted/  that  in  the  construction  of 
this  Act  the  right  to  make  an  entry  or  distress  or  bring  an 
action  to  recover  any  land  or  rent  shall  be  deemed  to  have 
first  accrued  at  such  time  as  hereinafter  is  mentioned  ;  (that 
is  to  say,)  when  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent, 
and  shall  while  entitled  thereto  have  been  dispossessed,  or 
have  discontinuad*  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so 
received ;  and  when  the  person  claiming  such  land  or  rent 
shall  claim  the  estate  or  interest  of  some  deceased  person  who 
shall  have  continued  in  such  possession  or  receipt  in  respect 
of  the  same  estate  or  interest  until  the  time  of  his  death,  and 
shall  have  been  the  last  person  entitled  to  such  estate  or 
interest  who  shall  have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  of  such  death ;  and  when  the  person  claiming  such  land 
or  rent  shall  claim  in  respect  of  an  estate  or  interest  in 
possession  granted,  appointed,  or  otherwise  assured  by  any 
instrument  (other  than  a  will)^  to  him,  or  some  person  through 
whom  he  claims,  by  a  person  being  in  respect  of  the  same 
estate  or  interest  in  the  possession  or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the 
person  through  whom  he  claims,  became  entitled  to  such 
possession  or  receipt  by  virtue  of  such  instrument ;  and  when 
the  estate  or  interest  claimed  shall  have  been  an  estate  or 
interest  in  reversion  or  remainder,  or  other  future  estate  or 
interest,*  and  no  person  shall   have  obtained  the    posses- 
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WHEN  TIME  BEQINS  TO  BUN.  11 

sion  or  receipt  of  the   profits  of  such  land  or  the  receipt  8  A  4  Will 
of  such  rent  in  respect  of  such  estate  or  interest,  then  such     j  o  ' 

right  shall  be  deemed  to  have  first  accrued  at  the  time  at 

which  such  estate  or  interest  became  an  estate  or  interest  in 
possession ;  and  when  the  person  claiming  such  land  or  rent, 
or  the  person  through  whom  he  claims,  shall  have  become 
entitled  by  reason  of  any  forfeiture*  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued  when 
such  forfeiture  was  incurred  or  such  condition  was  broken. 

>  Socto.  2  and  3  changed  the  law  with  regard  to  what  is  considered  Non-ad- 
adverse  possession.    **  We  are  all  clearly  of  opinion  that  the  2nd  and  ^•'^  P*^ 
3rd  sections,"  said  LoaD   Dbnman  (l), "  have  done  away  with  the  nboiiahed. 
doctrine  of  non-adverse  possession ;  and,  except  in  cases  falling  within 
the  15th  section  of  the  Act,  the  question  is  whether  twenty  years  (or, 
under  the  Act  of  1874,  twelve  years)  have  elapsed  since  the  right  accrued, 
whatever  be  the  nature  of  the  possession  "  (u).    Formerly  a  constractive 
pennisdon  or  authority  was  implied  in  many  cases  ;  but  it  may  now  be 
laid  do^-n  as  a  general  rule  (subject  to  certain  qualifications  which  are 
mentioned  below),  that  mere  possession  by  any  person  other  than  the  true  Mere  pos- 
owner  is  adverse,  imless  such  person  is  in  possession  (a)  by  the  express  session 
permission  of  the  true  owner,  or  (fi)  under  a  title  which  he  believes  to  be  "®^  « 
lawful  (x).  adverse. 

(a)  The  case  of  trustee  and  oestui  que  trust  may  be  considered  to 
come   within  the  first  of  these    exceptions ;  for  the  possession  of  a 
trustee  is  equivalent  to  that  of  his  cestui  que  trust  (y).    As  regards  the 
receipt  of  rents  by  a  constructive  trustee,  the  then  state  of  the  law  was 
observed  upon  by  Stuabt,  V.-C,  in  1863,  as  follows : — "The  fact  of  a  Ezcep- 
person  receiving  the  rents  of  a  property  raises  a  presumption  that  he  tions. 
receives  them  in  the  character  of  owner;  but  this  presumption  may  be  Trustee 
rebntted  in  many  ways.     It  may  be  rebutted  by  express  evidence  to  "^5*!^* 
the  contrary ;  by  evidence  affecting  the  person  who  has  entered  into  p 
possession ;  or  by  evidence  of  the  mode  in  which  he  has  dealt  with  the  gtructivo 
rents.     In  Thomas  v.  Thomas  (p.  A\,post\  as  I  understand  it,  the  V.-C.  trustee. 
Wood  had  to  consider  the  case  of  a  father  who  had  entered  upon  his 
infant  son's  land.^,  and  in  that  case  he  held  that  the  father  had  entered 

(0  Nepean    v.    i>.>e,  2  M.   &  W.  wood,  3  B.  308. 
911  ;  2  Sm.  L.  C,  8th  ed.,  584.  (y)  Oarrard  v.  Tuck,  8  C.  fe.  231 ; 

(«)  See  also    Culley  v.    Taylorson,  Drummond  v.  Sant,  Tj.  R.  6  Q.   B. 

11  A.  ft  E.  1015.  763.     See,  however,  Jacobs  v.  Phillips, 

(x)  Mitmr  v.  Brightwen,  10  East,  10  Q.  B.  130 ;  Darb.  &  Bos.  Lim.  268 

583.     See,  however,  Palmer  v.  Eyre,  -9 ;  Ban.  lim.  193-4,  and  notes  to 

17  Q.  B.  366,  and  Chadwiek  v.  Broad-  s.  25,  post,  p.  55} 
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8  ft  4  Will  ^  guardian,  though  he,  then,  expressed  an  opinion  that  an  infant  could 
4,  c.  27,  not,  in  all  cases,  treat  a  stranger  as  a  bailifif  for  the  purpose  of  avoiding 
9  8>  the  effect  of  the  Statute  of  Limitation.  But  in  the  present  case,  when 
the  person  who  entered  was  the  uncle,  the  nearest  male  relative  of 
the  infant,  and  the  executor  named  in  her  fathei-'s  will,  and  where  he 
employed  the  rents  in  keeping  down  the  the  interest  on  the  mortgage, 
the  case  can   hardly   be    considered    as   a   case  of  an  entry  by    a 

stranger. Where  possession  is  relied  upon  as  a  bar  it 

ought  to  be  a  clear  and  absolute  possession,  with  nothing  equivocal'*  (2). 
Solicitor  Therefore  time  will  not  run  in  favour  of  a  solicitor  who  has  paid  off 
and  client  a  mortgage  belonging  to  his  client.  His  possession  is  considered  as  that 
Principal  of  his  client  (a).  And  the  possession  of  an  agent  is  the  possession  of 
and  agent  his  principal  (6).  AVhere  a  mortgagee  out  of  possession  has  foreclosed, 
Mortgagor  time  runs  in  favour  of  the  mortgagor  in  possession  from  the  date  of  the 
in  posses-  judgment  for  foreclosure  absolute,  and  not  from  the  date  of  the  mort- 
gage (c). 
Possession      (fi)  Possession  is  not  adverse  if  the  claimant  enters  under  colour  of  a 

TOlourof     l«8a^ti^l«-— 

legal  title.  Thus,  a  person  who  enters  into  possession  as  tenant  for  life,  e.g,  under 
a  will,  is  not  allowed  afterwards  to  say  that  such  possession  was  unlawful, 
so  as  to  give  his  heir  a  right,  by  virtue  of  the  statute,  against  the  re- 
mainderman.    Per  Martin,  B.  (d). 

It  is  clear  also  (e)  that  land  of  which  a  testator  is  wrongfully  in 
possession  passes  by  his  will.  But  Maliks,  V.  -C,  drew  a  distinction  (/) 
between  the  above  cases  and  cases  where  the  testator  did  not  intend  to  pass 
the  land  claime<l.  A  widow  entered  into  possession  of  all  her  husband's 
real  estate  as  tenant  for  life  under  his  will,  and  more  than  twenty  years 
afterwards  she  found  that  part  of  the  estate  did  not  pass  by  the  devise  to 
her  because  it  had  been  purchased  after  the  date  of  the  will,  which  was 
made  before  1838.  Thereupon  she  sold  it  to  a  purchaser  for  value,  who 
set  up  the  Statute  of  Limitation,  and  the  remaindermen  under  the  will 
were  held  to  be  barred.  Inaf^rauch  as  the  widow  entered  and  held  the 
property  during  the  whole  twenty  years  under  the  belief  that  she  was 
entitled  to  it  as  tenant  for  life  under  the  willy  it  is  submitted  with  great 
deference,  that  this  decision,  although  certainly  consonant  with  the 
spirit  of  the  Statutes  of  Limitation,  is  irreconcilable  with  the  dictum 
cited  above  in  Aiistee  v.  Nelms. 

(2)  PeVy  V.  Batcambe,  4  Giff.  395.  sec  also  Poard  v.  Poardf  L.  B.  9  Q. 

(a)  Ward  v.  Carttar,  L.  R.  1  Eq.  29.  B.  48. 

(b)  WUliams  v.  Pott,  L.  R.  12  Eq.  (e)  ffawhsbee  v.  Haicldee,  11  H. 
149.  230,  and  Aslier  v.   WhiUock,  L.  B.  1 

(f)  Heaai  V.  Pugh,  6  Q.  B.  D.  846 ;      Q.  B.  1. 
7  Ap.  Ca.  235.  (/)  Paine  v.  Jmes,  L.  R.  18  Eq. 

(d)  AnsUe  v.  Ndms,  1  H.  &  N.  282 ;      820. 
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The  poesession  of  a  tenant,  of  the  land  subject  to  hia  tenancy,  at  first  8^4  Will 
sight  appears  to  come  within  both  exceptions,  (a)  and  (0).    Accordingly,    ^»  ^•^' 
in  respect  of  such  land,  the  possession  of  the  tenant  is  deemed  the      •  ^* 
posseAsion  of  his  landlord  so  long  as  the  tenancy  exists.     But  after  the  Landlord 
expiration  of  the  tenancy,  time  begins  to  run  in  his  favour  against  his  ^^ 
landlord ;  so  that  if  he  remains  in  possesAion  for  twenty  (or,  now,  twelve) 
years  after  such  expiration  without  payment  of  rent,  the  laudlonUs  title 
will  be  barred  (y).    A  corporation  granted  a  lease  as  lord  of  a  manor,  and 
the  lessee  retained  the  court  rolls  and  remained  in  possession  of  the  lands 
after  the  lease  expired.     The  corporation  took  no  action  for  twenty- 
two  years,  and  was  then  held  to  be  barred  (h). 

•  Mere  discontinuance  of  possession  is  not  suflScient  to  bring  a  case  whatpos- 
within  the  statute.    There  must  be  both  absence  of  posHession  by  the  sesiiion 
rightful  owner,  and  actual  possession  by  some  other  person  (i).    And  J^?^*"** 
soch  possession  must  be  by  the  person  wishing  to  assert  the  statute ;  and  owner, 
not  by  a  third  person,  or  by  custody  of  the  law.    Per  Christiait,  L.  J.  (k). 
In    the  absence    of  concealed  fraud  (/)  it  is  not  necessary  that  the 
owner  should  be  aware  of  the  adverse  possession  (m).     Mere  acts  of  user 
by  another  person,  consistent  with  the  enjoyment  by  the  rightful  owner 
of  the  land  for  the  purposes  for  which  he  intends  to  use  it,  do  not 
amount  to  dispossession  (n).     ''In  deciding  whether  there  has  been 
a  discontinuance  of  possession  the  nature  of  the  property  must  be 
looked  at"  (o). 

Accordingly,  it  was  held  that  mere  omission  to  work  quarries,  reserved 
to  the  lessor  by  a  lease  of  the  surface  of  the  lands,  was  not  a  discon  - 
tinoance  of  possession  within  this  section.  The  original  possession  of 
the  lessor  remains  unaltered  in  such  a  case  (p).  See  also  cases  under  s. 
26  (q).  And  fifty  years  mere  possession  of  a  ditch  on  agricultural  land 
was  held  not  adverse  (r).  This  decision  was  based  on  the  fact  that  the 
site  of  the  ditch  had  not  been  built  upon  or  used  otherwise  than  as 
{^cultural  land.  It  has,  however,  been  dissented  from  by  James, 
L.  J.  («) ;  and  in  a  recent  case  it  was  held  that  a  good  title  was  acquired 
against  a  Railway  Company  by  an  adjoining  owner  who  had  occupied  and 
cultivated  a  strip  of  land  4ft  6in.  wide  between  his  own  land  and  a 
hedge  which  divided  such  strip  from  the  other  land  of  the  Company  (t), 

{rf)  Davey  v.  OxfnAam,  7  M.  &  W.  (»)  Leigh    v.     /odt,    5    Ex.     D, 

131 ;  Lantddl  v.  Gower,  17  Q.  B.  589 ;  264. 

11  Jur.  100.     See  also  Ckadvnck  v.  (o)  Per  Cotton,  L.  J.,  Ilnd.  274. 

Broadwood,  8  B.  808  {poi^  p.  81).  {p)  M*DonneU  v.  M*Kinty,  10  I. 

{K\  Dean  ctnd  Chapter  of  WdU  v.  L.  R.  514-526. 
DoddingUm,  2  ColL  73.  (?)  P.  54,  post, 

{%)  Smith  v.  U<nfd^  9  Ex.  662—572.  (r)  Searby  v.   Tottenham  Ry.   Co, 

{k)  Howlin  ▼.  Shepherd,  19  W.  R.  L.  R.  5  Eq.  409. 
285.  (»)  13Ch.  D.  271,n. 

(0  See  8.  26.  (0  N<n^on  v.  L,  <fc  N.   W.  Ry.  CK, 

(m)  Rain9  v.  Buxton,  14  Ch.  D.  537.  13  Ch.  D.  268. 
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8  &  4  WiU.  Where  a  fence  between  adjoining  owners  consists  of  a  hedge  and  ditch, 
^«^Q  ^'    the  ditch  is  presumed  to  belong  to  the  owner  of  the  land  on  the  opposite 
•  ^*      side  of  the  fence  (u). 

As  to  adverse  possession  of  a  boundary  wall,  see  PhiUipson  ▼. 
Oibibon  {x).  In  this  case  the  wall  contained  a  stone  bearing  an  inscription, 
which  decided  the  ownership. 

Where  a  gravel  pit,  which  had  been  allotted  to  surveyors  of  highways, 
was  filled  up  and  ploughed  over  by  the  adjoining  owner,  it  was  held 
that  time,  thereupon,  began  to  run  against  the  surveyors  {y). 

And  where  A.  demised  land  to  B.  for  ever  subject  to  a  rent,  reserving 
to  himself  a  road  to  a  well,  and  B.  built  a  wall  across  the  road,  A.'s  title 
was  held  to  be  barred  in  twenty  years  (z).  The  time  would,  now,  be 
twelve  years. 

And,  notwithstanding  the  doctrine  that  a  tenant^s  possession  is  that  of 
his  landlord,  if  a  tenant  wrongfully  occupies  laud  belonging  to  his 
landlord,  but  not  included  in  his  lease,  without  payment  of  rent,  for 
twenty  (or  now,  twelve)  years,  the  landlord  will  be  barred  by  ss.  2 
and  3  (a). 

See  Keyse  v.  Powdl  (6)  as  to  possession  of  mines  by  a  tenant  to  whom 
a  moiety  of  the  fee  simple  was  conveyed  during  the  tenancy. 
Copyholds.  Time  will  run  against  a  copyholder  from  a  seizure  quousque  by  the 
Bent.  lord  of  the  manor  (c).  Rent  in  this  section  means  '^rent  charge" 
only  {d).  The  right  to  a  quit-rent  is  barred  in  twelve  years  from  the 
last  payment  {e).  Land  subject  to  a  fee  farm  rent  was  sold,  and  the 
vendor  continued  to  pay  the  rent  for  sixty  years.  It  was  held  that  there 
had  been  no  discontinuance  of  receipt  of  the  rent,  and  the  owner  was 
not  barred  (/). 

As  regards  landlord  and  tenant,  there  is  now  a  distinction  between 
mere  nonrrecHpt  of  rent  and  payment  to  a  stranger  (y).    This  was  not 
the  case  formerly  (h). 
Royalties.      As  to  royalties  reserved  by  a  mining  lease,  see  Denys  v.  Shnckbwrgh  {%y 

s  <<  Other  than  a  will*'    As  to  these  words,  see  James  v.  Salter  (k). 
Futore  ^  Time  was  held  to  run  against  the  heir  of  a  married  woman  whose 

estates.       husband  had  abandoned  possession  while  entitled  in  right  of  his  wife  (I). 


(u)  Lord  St  Leonard's  Handy 
Book,  8th  ed.,  p.  74. 

(x)  L.  R  6  Ch.  428- -434,  post, 
p.  38. 

iy)  Smith  V.  Stocks,  17  W.  R.  1135. 

(2)  Tottenham  v.  Byrne,  12  I.  C. 

(a)  Badddey  v.  Massey,  17  Q.  B. 
873.  Compare  Drummond  v.  Sant, 
L.  R.  6  Q.  B.  763 ;  Dixon  v.  Baty, 
L.  R.  1  Ex.  259. 

(6)  2  £1.  &  Bl.  132. 


(c)  Walter  v.   Webb,  L.  R.  5  Ch. 
531. 

(d)  AngeU  v.  Angdl,  9  Q.  B.  855. 
{e)  Dt  Becmvovr  v.  Otoen,  5  Ex.  166. 
(/)  Adnam  v.  Sandwich,  2  Q.  B.  D. 

485. 

{g)  2  Sm.  L.  C,  6th  ed.,  643. 

{h)  Uovenden  v.  Lord  Annesley,  2 
Sch.  &  Lef.  624. 

(i)  4  Y.  &  C.  42. 

(ifc)  3  Bing.  N.  C.  554. 

{I)  Corbyn  v.  Bramston,  3  A.  &  E.  63. 
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Bat  where  a  husband  conveyed  hit  wife's  estate  duriDg  coverture  without  8^4  WUl 
a  fine,  time  did  not  run  against  the  wife's  heir ;  the  wife's  interest  being    *»^^^^» 
held  a  "future  estate  or  interest"  to  take  effect  on  the  termination  of      •  ^> 
the  coverture  (m).    Similarly  where  copyholds  were  surrendereil  to  the  Kemaindor 
uae  of  a  husband  and  wife  for  life,  and  the  heirs  of  the  husband,  the  after  life 
estate  of  the  assignee  in  baokruptcy  of  the  husband  (who  had  absconded)  ®"^*^ 
wa5  hel  I  to  be  a  "  future  estate,"  to  take  effect  on  the  death  of  the 
wife  (n).    The  surrender  and  renewal  of  a  lease  do  not  make  the  estate 
of  the  lessor  an  estate  in  possession  (o).     And  where  a  tenant  in  tail  Tenaat  in 
purported  to  dispose  of  the  fee  sim;»le  it  was  held  that  the  right  of  his  tall  in  re- 
heir  did  not  accrue  till  the  death  of  the  grantor  (p).    In  the  last  cose,  °**"*^*"'- 
and  also  in  Ead  of  Ahergivenny  v.  Brace  (9X  ft  distinction  was  drawn 
between  an  act  which  put  it  out  of  the  power  of  a  tenant  in  tail  to  enter 
(«.^.,  a  conveyance),  and  a  voluntary  abandonment  of  possession,  where 
the  tenant  in  taU  could  enter  at  any  tim3 ;  and  in  the  latter  case,  time 
was  held  to  run  against  him  and  all  future  tenants  in  tail  (r).    As  to  an 
estate  tail  see  also  ss.  21—23  («). 
»  See  8.  4  (0. 


WHEN  TIME  BEGINS  TO  RUN— MORTGAGES. 

The  following  short  supplementary  Act  was  passed  to  remove  doubts  7  will.  4 
which  arose  under  s.  3  of  3  &  4  Will.  4,  c.  27 :—  &  1  Vik 

[Whereas  doubts  have  been  entertained^  as  to  the  effect  of  a     ^       _ 

certain  Act  of  Parliament  made  in  the  3rd  and  4th  years  "^^^^  ^ 

*^  aroseasto 

of  liis  late  Majesty  King  William  4,  intituled  "-4n  Act  for  construc- 
the  Limitation  of  Actions  and  Suits  relating  to  real  3  &*4*wilL 
Property,  and  for  simplifying  the  remedies  for  trying  the  ^\\^^' 
rights  thereto,*  so  far  as  the  same  relates  to  mortgages;  and  gard  to' 
it  is  expedient  that  such  doubts  should^  be  removed.    Be  mortgages, 
it  declared  and  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 

(m)  Jxmptn  v.  Pitchers,  13  Sun.  18—83. 
327—332.  (gr)  L.  R  7  Ex.  145. 

(»)  Johnson  v.  Liversedge,  11  M.  &  (r)  Eari  of  Abergavenny  ▼.  Brace, 

W.  517— 525.  L.    B.   7    Ex.   145.     See,   however, 

(o)  Corpus  Christi  College  v.  Bogers,  Williams  v.  PoU,  L.  B.  12  £q.  147. 
49  L.  J.  4.  («)  Post,  pp.  47.49. 

(p)  Bimington  v.  Cannon,  12  C.  B.  (t)  Post,  pp.  18,  19. 
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7  Will.  4 

ft  1  Vict. 

C.23. 

Mortga- 
gees may 
bring 
actions 
within 
twenty 
yean  after 
last  pay- 
ment of 
interest. 


that  It  shall  and  may  be  lawfuP  for  any  person  entitled 
to  or  claiming  under  any  mortgage*  of  land,  being  land 
within  the  definition  contained  in  the  first  section  of  the 
said  Act,  to  make  an  entry  or  bring  an  action  at  law  or 
suit  in  equity  to  recover  such  land  at  any  time  within 
twenty  years*  next  after  the  last  payment  of  any  part  of 
the  principal  money  or  interest^  secured  by  such  mortgage, 
although  more  than  twenty  years  have  elapsed  since  the 
time  at  which  the  right  to  make  such  entry  or  bring  such 
action  or  suit  in  equity  shall  have  first  accrued,  anything 
in  the  said  Act  notwithstanding.] 


Mortga- 
gees have 
»ame 
rights  as 
before 
8&4Will. 
4,  c.  27. 

Even 

against 

persons 

who  have 

acquired 

titJe 

against 

mortgagor. 


J  The  **  doubts  "  here  referred  to  were  expressed  by  Pattbson,  J.,  as 
follows : — "  How  far  under  the  3rd  section  it  is  necessary  for  the  mort- 
gagee to  bring  his  action  within  twenty  years  from  the  day  of  default  I 
cannot  say :  I  do  not  see  my  way  at  all.  If  the  3rd  section  was  intended 
to  comprehend  the  case  of  a  mortgage,  it  is  very  ill  penned ;  and  the 
40th  section,  if  meant  to  apply  to  actions  of  ejectment,  is  still  worse 
penned  "  (w). 

2  This  Act  preserves  to  a  mortgagee  the  same  rights  ai  if  3  &  4  Will. 
4,  c.  27,  had  not  been  passed,  and  he  may,  in  some  cases,  maintain  an 
action  against  a  person  who  has  acquired  title  by  possession  so  far  as 
the  mortgagor  is  concerned. 

In  1821  A.  let  his  sister  B.  into  possession  of  a  house ;  and  she  re- 
mained there  without  payment  of  rent  or  acknowledgment  of  her 
brother's  title  for  thirty  years.  In  1823  A.  mortgaged  the  property  to 
X.,  and  paid  interest  as  late  as  1841.  It  was  held  that  such  payment  by 
A.  gave  X.  twenty  years  from  1841  within  which  to  bring  an  action 
against  B.,  although  A.'s  title  was  barred  (x). 

And  where  the  mortgagor  let  his  son  into  possession  and  allowed  him 
to  acquire  title  against  him,  Pollock,  C.  B.,  said:  "No  authority  is 
wanted  to  show  that  the  mortgagee  to  whom  interest  has  been  paid 
within  twenty  years  has  a  title  against  any  person  claiming  under  the 
mortgagor"  (y). 

But  if  a  person  is  holding  adversely  to  the  mortgagor  at  the  date  of 
the  mortgage,  and  continues  so  to  hold,  it  has  been  considered  that  he 


(u)  Jontt  V.  WtUiaiMf  5  A.  ft  E. 
297.  CJompare  Du  Vigier  v.  Ltt,  2  H. 
326—332 ;  PalrMT  v.  Eyre,  17  Q.  B. 
866. 


(«)  Palmer    v.    Eyre,    17    Q.    B. 
366. 
(y)  Ford  v.  Ager,  11  W.  R.  1073-4. 
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may  acquire  title  also  against  the  mortgagee  (z).    This  opinion,  however,   7  Will.  4 
appears  to  he  inconsbtent  with  the  decision  in  Palmer  ▼.  Ei/rt  (a).  *  1  yi^*' 

When  a  mortgagee,  out  of  possession,  has  obtained  judgment  for  fore-  .     *     '  . 
closure  absolute,  time  runs  against  him  from  the  judgment  (h), 

*  A  purchaser  from  mortgagor  and  mortgagee,  the  mortgage  being  Purchaftor 
paid  off,  is  a  person  *'  claiming  under ''  the  mortgage ;  and  has  the  ^^^ 
mortgagee's  rights  as  against  third  persons  who  may  have  acquired  ^^^^^t-*^ 
rights  against  the  mortgagor.    Time  runs  against  him  from  the  payment  gageo. 

off  of  the  mortgage  (e), 

**  A  mortgagor  cannot,  by  putting  the  equity  of  redemption  in  settle-  Per«oTia 
ment,  affect  the  rights  of  the  mortgagee  against  the  mortgaged  property.  «^^*^"»^i^g 
He  cannoty  by  carving  out  derivative  interests  in  the  equity  of  redemp-  settlement 
tion,  create  any  rights  which  he  had  not  himself.    No  doubt  the  tenant  of  equity 
for  life  is  the  party  bound  to  pay  the  interest ;  but  still,  mere  Uxchejt  or  ^f  redemp- 
neglect  to  demand  the  interest  from  the  tenant  for  life  will  nut  prtjudice 
the  claim  of  the  mortgagee  against  those  in  remainder.      This  was 
decided  by  Loftus  v.  Swift  (d),  in  this  Court  before  Lord  RodesJale,  and 
is  the  settled  rule  of  this  Court. *'    Per  Lord  St.  Leonards,  when  L.  C. 
of  Ireland  (e). 

*  This  period  is  now  reduced  to  twelve  years  by  the  Act  of  1874  (/). 

*  An  admission  by  a  tenant  for  life  of  the  equity  of  redemption,  Admis- 
that  interest  has  been  paid  within  twenty  years,  does  not  prevent  the    *'°"  ^^ 
statute  from  running  in  favour  of  the  remainderman  when  no  actual  claiming 
payment  is  proved  (jg),  through 

Payment  of  rent  to  the  mortgagee  by  a  tenant  in  pursuance  of  a  ™<>rtir*gor. 
notice  to  that  effect  does  not  keep  alive  his  right.    The  payment  must 
be  by  the  mortgagor  or  by  some  person  bound  to  pay  principal  or 
i  nterest  on  his  behalf  (h). 

Estates  in  three  different  counties  were  comprised  in  one  mortgage, 
and  a  receiver  of  the  rents  of  one  of  such  estates  was  appointed  by  the 
Court,  at  the  instance  of  the  mortgagee.  The  mortgagor  sold  the  other 
two  estates ;  but  it  was  held  that  only  the  equity  of  redemption  passed, 
and  that  the  payment  of  interest  by  the  receiver  preserved  the  mortga- 
gee's rights  as  to  all  three  estates  (i). 

(2)  Eym  V.  WaUh,  10  I.  C.  L.  R.  192—202. 
846—353.  (/)  See  f.  £,  pat,  p.  30. 

(a)  17  Q.  B.  866.  (^)  Oregion  v.    Bindley,    10   Jur. 

(6)  Heath  V.  Pugh,  6  Q.  B.  D.  345  ;  883. 
7  Ap.  Ca.  285.  {h)  Harloc\  v.  Ashherry,  19  Ch.  D. 

(e)  Badddey  v.  MoMBey,  17  Q.  B.  373.  589. 

(d)  2  Sch.  &  Lef.  642.  (i)  adnnery  v.  Etant,  11  H.  L.  C. 

(«)   Ifrwrow  V.  Vize,  2  Dr.  &  War.  115. 
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FORFEITURE — REVERSIONERS. 

8&4WU1.      4.  Provided  always,  that  when  any  right  to  make  an 
tf%   '    entry  or  distress  or  to  bring  an  action  to  recover  any  land 

— —  or  rent,  by  reason  of  any  forfeiture^  or  breach  of  condition,* 

fionemeed  shall  have  first  accrued  in  respect  of  any  estate  or  interest 
adtau^e  ^  reversion  or  remainder,  and  the  land  or  rent  shall  not 
of  a  for.  have  been  recovered  by  virtue  of  such  right,  the  right  to 
ei  ure.  j^a,ke  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued  in 


respect  of  such  estate  or  interest  at  the  time  when  the 
same  shall  have  become  an  estate  or  interest  in  possession, 
as  if  no  such  forfeiture  or  breach  of  condition  had  hap- 
pened.* 

1  This  section  is  declaratory  of  the  rule  that  no  one  need  take  advantage 
of  a  forfeiture.  A  condition  that  in  certain  events  a  mining  license 
should  be  void  was  held  to  mean  voidable  at  the  option  of  the  lessor; 
and  such  option  would  not  be  presumed  in  the  absence  of  any  act 
showing  an  intention  to  determine  the  term  for  which  the  license  was 
granted  (k). 
Power  of  A  similar  decision  was  given  in  respect  of  a  proviso  that,  upon  breach 
^"^.^^'y  "  ®^  covenant,  a  lease  should  be  **  wholly  void,"  coupled  with  a  power  of 
re-entry  (I),  To  hold  otherwise  would  be  contrary  to  the  universal 
principle  that  a  person  shall  never  take  advantage  of  his  own  wrong. 
Per  Lord  Ellkn borough  (m).  The  same  principle  was  laid  down  and 
acted  upon  in  a  case  (;i)  where  a  contract  was  held  void,  at  the  option  of 
the  vendor  only,  on  the  default  of  the  purchaser  in  payment  of  certain 
auction  duty,  which  he  was  bound  to  pay.  Compare  the  ratio  decidendi 
in  Thomas  v.  Brown  (o). 

In  another  case,  a  provision  similar  to  that  in  Arnsby  v.  Woodward 
was  held  voidable  only  ;  and  an  opinion  was  expressed  by  Parke,  B., 
that  an  absolute  unqualified  demand  of  rent,  bj  a  person  having  suffi- 
cient authority,  would  (like  the  actual  receipt  of  rent)  have  amounted  to 
a  waiver  of  the  forfeiture  {p), 

(i)  Jlobcrtt  V.  Davey,  4  B.  A  Ad.  (o)  1  Q.  B.  D.  714. 

664.  ip)  Nash  v.  Birch,  1  M.  &  W.  402. 

{I)  Arruhy  v.    Woodward,  6  C.  B.  See  also  Hyde  v.  Watte,  12  M.  &  W. 

579.  254—268  ;  and  Flower  v.  Peck,  1  B. 

(wi)  lUde  V.  Farr,  6  M.  &  S.  124.  &  Ad.  428  ;  Hughes  v.  Palmer,  19  C. 

(n)  Midins  v.  Freeman,  4  Bing.  N.  B.  (N.  S.)  393  ;  Gregson  v.  Harrison, 

C.395.  2  T.R.  426—431. 
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'  This  section  applies  to  limitations  on  breach  of  condition  aa  well  as  8  ft  4  WilL 
to  other  cases  of  forfeiture,  and  ought  to  be  read  in  its  widest  sense.    ^>  ^'2^* 
Where  a  tenant  in  tail,  who  had  incurred  a  forfeiture  by  not  assuming       S  ^« 
the  name   and  arms  of  the  testator  within  a  given  time,  remained  in  Limita- 
possession   for  more  than  twenty  years,  the  remainderman  was  not  tioDs  otst 
barred  under  this  section  and  s.  3  ;  but  his-  right  was  held  to  accrue  on  ^  ^^^ 
the  death  of  such  tenant  in  tail  {q).  ditioo. 

In  the  same  case  a  question  also  arose  whether  breach  of  a  condition  Name  and 
in  a  will,  of  which  the  person  thereby  affected  had  no  notice,  amounted  *>™" 
to  a  forfeiture.     It  had  been  previously  held  that  the  heir'at-law  of  a 
testator  could  not  be  defeated  by  such  a  condition,  unless  he  had 
notice  (r),  and  -that  the  burden  of  proving  notice  was  on  the  person 
setting  up  the  breach  («). 

But,  aa  r^^ards  legatees  or  devisees,  even  when  such  devisees  are 
tenants  in  tail,  the  rule  is  different ;  and  they  are  bound  by  a  condition 
in  the  will  under  which  they  take,  though  they  may  have  been  abroad 
and  have  never  heard  of  the  condition  (i), 

'  See  also  notes  to  s.  5,  post 
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6.^  Provided  also,  that  a  right  to  make  an  entry  or  dis-  8&4  WilL 
tress,  or  to  bring  an  action  to  recover  any  land  or  rent,  shall     j  g^ ' 

he  deemed  to  have  first  accrued,  in  respect  of  an  estate  or  - — -, 

interest  in  reversion,^  at  the  tinie  at  which  the  same  shall  poBseasion 
have  become  an  estate   or  interest  in  possession^  by  ^^^^JJ^r^not 
determination  of  any  estate  or  estates  in  respect  of  vjhich  to  affect 
such  land  shall  have  been  held,  or  the  profits  thereof  or  such  ent^*^on^ 
rent  shall  have  been  received,  notwithstandiTig  the  person  l\i«  ^''^^' 
claiming  such  land}  or  some  person   through  iohom  he  becoming 
claims,  shall  at  any  time  previously  to  the  creation  of  the  ^T^^^ 
estate  or  estates  which  shall  have  defonnined,  have  been  in  sion, 
possession  or  receipt   of  the  profits  of  such  land,  or  in 
receipt  of  such  rent} 

(g)  AiOey  v.  Eari  of  Essex,  L.  R.  18  {t)  Porter  v.  Pry,  1  Vent.  199  ;  Re 

Eq.  290.  Hodges'  Legacy,  L.   R.   16  Eq.  92  ; 

(r)  Kenrick  v.  Lord  Beauderc,  11  AsUey  v.  Earl  of  Essex,  L.  R,  18  Eq. 

Ewt  657.  290  ;  Powdi  v.  Raide,  L.  R.  18  Eq. 

(«)  Taylor  v.  Crisp,  8  Ad.  &  EL  243. 
788-9. 

c  2 
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3  &  4  Will.      1  This  section  is  repealed,  and  s.  2  of  the  Act  of  1874  takes  its  place 

^'i  R*    ^  ^^^^  *^®  ^^^  ^^  January,  1879. 
°     *  The  liberal  proviso  contained  in  this  and  the  first  clause  of  the  new 

section  is  considerably  curtailed  by  s.  20  of  the  Act  of  1833,  which  see 
(jpofty  p.  45).     See  also  notes  5  and  6,  jtoit,  pp.  21  and  22. 


37&38 
Vict.c  57, 

§2. 

Provided 
the  person 
entitled  to 
the  inter- 
vening 
estate 
shall  have 
been  in 
possession 
when  his 
interest 
deter- 
mined. 


Sect,  2  of  the  Act  of  1874  is  as  follows : — 
[2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an 
action^  or  suit,  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued,  in  respect  of  an  estate  or 
interest  in  reversion^  or  remainder,  or  other  future  estate 
or  interest,  at  the  time  at  which  the  same  shall  have 
become  an  estate  or  interest  in  possession,*  by  the  deter- 
mination of  any  estate  or  estates  in  respect  of  which 
such  land  shall  have  been  held,  or  the  profits  thereof  or 
6uch  rent  shall  have  been  received,  notwithstanding  the 
person  claiming  such  land^  or  rent,  or  some  person 
through  whom  he  claims,  shall  at  any  time  previously 
to  the  creation  of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  the  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent  :^  But  if 
the  person  last  entitled  to  any  particular  estate  on  which 
any  future  estate  or  interest  was  expectant  shall  not 
have  been  in  the  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  at  the  time  when  his 
interest  determined,  no  such  entry  or  distress  shall  be 
made,  and  no  such  action  or  suit  shall  be  brought,  by 
any  person  becoming  entitled  in  possession  to  a  future 
estate  or  interest,  but  within  twelve  years  next  after  the 
time  when  the  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  or  suit,  for  the  recovery  of  such  land  or 
rent,  shall  have  first  accrued  to  the  person  whose  interest 
shall  have  so  determined,  or  within  six  years  next  afl^r 
the  time  when  the  estate  of  the  person  becoming  entitled 
in  possession  shall  have  become  vested  in  possession, 
whichever  of  those  two  periods  shall  be  the  longer  f  and 
if  the  ri^ht  of  any  such  person^  to  make  such  entry  or 
distress,  or  to  bring  any  such  action  or  suit,  shall  have 
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been  barred  under  this  Act,  no  person  afterwards  claim- 8  &  4  wni. 
ing®  to  be  entitled  to  the  same  land  or  rent  in  respect    ^'^'m^* 
of  any  subsequent  estate  or    interest  under   any    deed,   8/  &  as 
will,  or  settlement,   executed   or  taking  eflfect  after  the  ^^•'o  ^^* 

time  when  a  right  to  make  an  entry  or  distress,  or  to ^  - 

bring  an  action  or  suit,  for  the  recovery  of  such  land  or 
rent,  shall  have  first  accrued  to  the  owner  of  the  parti- 
cular estate  whose  interest  shall  have  so  determined  as 
aforesaid,  shall  make  any  such  entry  or  distress,  or 
bring  any  guch  action  or  suit,  to  recover  such  land  or 
rent.] 

It  will  be  noticed  that  the  first  paragraph  of  the  new  section  merely 
amends  its  predecessor  in  three  particulars : — 

*  As  in  8.  1  of  the  Act  of  1874,  the  words  ** or  suit "  are  inserted  after  "Or  suit." 
action. 

*  The  words  **  or  remainder  or  other  future  estate  or  interest "  have  "  Or  re- 
also  been  added  in  the  new  section  after  "reversion.**    This  alteration  ™*"^'*®'' 
brings  it  into  conformity  with  s.  3  of  the  Act  of  1833. 

*  And  the  words  "or  rent,"  which  appear  to  have  been  omitted  by  "Orrent^" 
mistake  from  s.  5  of  the  Act  of  1833,  are  inserted  in  the  s.  2  of  the  Act 

of  1874. 

^  The  surrender  and  renewal  of  a  lease  do  not  make  the  estate  of  the 
lessor  an  estate  or  interest  in  possession  (n). 

The  joint  effect  of  ss.  3,  5,  and  20  of  the  Act  of  1833  seems  to  have  Effect  of 
been  that  when  the  same  person  was  entitled  to  a  particular  estate  («.^.,  §§  3>  ^y  ^nd 
for  life),  and  also  to  the  reversion,  or  a  remainder,  or  other  future  estate  ^  ^y^m  ^ 
in  the  same  land  or  rent-charge,  and  bad  allowed  his  particular  estate  to  o  27. 
become  barred  under  s.  2  of  that  Act,  no  new  right  accrued  to  him, 
unless  in  the  meantime  the  land  or  rent-charge  had  been  held  or  received 
by  some  person  entitled  to  an  intermediate  estate  between  such  par- 
ticular estate  and  such  reversion  or  remainder.     Therefore  where  his 
reversion  or  remainder  was  immediately  expectant  upon  his  own  par- 
ticular estate,  time  ran  continuously  against  him  ;  and  if  one  estate 
was  barred,  he  had  also  lost  all  right  to  make  any  claim  in  respect  to  the 
other  (x). 

«  The  effect  of  ss.  3  and  20  of  the  Act  of  1833,  and  the  first  clause  of 
8.  2  of  the  Act  of  1874,  will  be  similar. 

But  if  the  land  or  rent  had  been  held  or  received  by  some  other 
person  in  respect  of  an  intermediate  estate,  the  reversioner  or  remainder- 

(tt)  CorpM  Chrigti  CoiUge  v.  Rogen,  {x)  See  UcUl  v,  Moultdale,  16  M.  A 

49  L.  J.  4.  W.  689. 


Digitized  by  CjOOQ IC 


22  STATUTES  OF  LIMITATION. 

3  &  4  WilL  roan  had  a  new  right  of  entry  which  he  could  have  exercised  at  any 

^'J^P*    time  within  twenty  years  after  the  termination  of  such  intermediate 

S7  A  38    ^^'®*  "^^^  rig^^  however,  is  materially  curtailed  by  the  latter  portion 

Vict  0.  67,  of  the  new  section.    Formerly,  it  would  probably  have  been  enough  if 

§  2.      the  person  entitled  to  the  intermediate  estate  had  been  in  possession  or 

j.~    .    -     receipt,  no  matter  for  how  short  a  time.    Henceforth,  he  must  have 

new  enact-  continued  in  possession  or  receipt  till  the  end  of  his  estate  or  interest,  or 

meat         the  reversioner  will  only  have  the  periods  mentioned  in  note  6,  post^  to 

bring  an  action. 

It  may  here  be  remarked  that  a  reversion  expectant  on  a  trust  term  is 
not  within  these  sections  (y),  unless  actual  possession  be  taken  by  the 
trustee  of  the  term,  or  some  person  claiming  under  him  (2).  The 
appointment  of  a  receiver  in  a  suit  to  enforce  the  trusts  of  a  term  is  a 
sufficient  possession  (a). 

^  The  second  clause  of  s.  2  of  the  Act  of  1874  makes  an  important 
alteration  in  the  law.  Hitherto,  as  we  have  seen,  a  reversioner  or 
remainderman,  with  the  exception  of  the  comparatively  rare  case  in 
which  his  reversion  or  remainder  was  immediately  expectant  upon  a 
prior  particular  estate  of  his  own,  which  he  had  allowed  to  become 
barred,  had  always  twenty  years  from  the  time  when  his  reversion  or 
remainder  came  into  possession  in  the  natural  order  of  events,  within 
which  he  might  enter  or  bring  an  action,  no  matter  how  many  owners 
of  prior  particular  estates  in  the  same  land  or  rent-charge  might  have 
allowed  their  rights  to  slumber  while  an  adverse  claimant  possessed  the 
land  or  received  the  rent 

Under  the  Act  of  1874,  however,  a  reversioner  or  remainderman  must 
assert  his  rights  within  twelve  years  after  the  termination  of  the  prior 
estate,  even  if  the  owner  of  such  prior  estate  remains  in  possession  or 
receipt  till  such  termination.  If,  on  the  other  hand,  such  prior  owner 
happens  to  be  dispossessed  (under  circumstances  which  do  not  amount 
to  a  forfeiture)  before  the  natural  termination  of  his  estate,  the  re- 
versioner or  remainderman  must  bring  his  action  or  make  his  entry 
either  (a)  within  twelve  years  after  such  dispossession  or  (fi)  within 
six  years  after  the  natural  termination  of  the  prior  estate  and  the  conse- 
quent accrual  of  his  own  right  as  reversioner  to  possession.  It  is  pre- 
sumed, however,  that  if  the  prior  owner  incurs  a  forfeiture  (of  which  the 
reversioner  or  remainderman  does  not  take  advantage)  and  remains  in 
possession  or  receipt  until  the  natural  termination  of  his  estate,  the 
reversioner  or  remainderman  will  still,  by  virtue  of  s.  4  of  the  Act  of 
1833,  have  twelve  years  within  which  to  assert  his  rights. 
Compare  the  provision,  as  regards  landlord  and  tenant,  of  s.  9  (6). 

(y)  HufnbU  v.  Humble,  24  B.  536.  (o)  JU  Bermtngham's  EttaU,  I.  R.  6 

{z)  Twaddle  v.  Murphy,  8  L.  R.  Ir.      Eq.  147—158. 
123.  (6)  Pott,  p.  30. 
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'  The  third  claufle  of  the  new  section  is  obscurely  worded.     The  344  Will, 
words  "  any  such  person  **  probably  refer  to  the  reversioner  or  remain-    ^»  ^  27, 
dennan  whose  rights  are  affected  by  the  previous  clauses  of  the  section,    JfP^o 
and  not  to  the  owner  of  the  prior  estate.  Yj^  ^57 

*  Whether   the   words  "no  person  afterwards  claiming*'  are   con-       |  2. 

fined  to  a  person  claiming  through  such  reversioner  or   remainder-  ,7- r 

man,  is  a  question  which  the  Court  will  probably  be  calle<l  upon  to  p^rwrn." 

decide.     Such  would  certainly  be  the  more  reasonable  construction  ;  «  ^^  ^^^ 

but  the  intention  of  the  legislature  might  bave  been  more    clearly  son  after- 

expiesaed.  ''^     „ 

Claiming. 


WHEN   TIME   RUNS — ADMINISTRATOR. 

6.  And  be  it  further  enacted,  that  for  the  purposes  of  this  3  A  4  Will. 
Act  an  administrator^  claiming  the  estate  or  interest  of  the     |  *g  ' 

deceased   person  of  whose  chattels  he  shall  be  appointed  " 

administrator  shall  be  deemed  to  claim  as  if  there  had  been  oontmo- 
no  interval  of  time^  between  the  death  of  such  deceased  ^^j. 
person  and  the  grant  of  the  letters  of  administration.'  adminit- 

trator  M  it 

^  The  property  of  a  testator  vests  in  his  executor  from  the  time  of  his  7°^^ 
death ;  that  of  an  intestate  in  his  administrator,  from  the  date  of  the  against  hU 
grant  of  letters  of  administration.    The  former  derives  his  title  from  the  intestate, 
will,  the  latter  from  the  Court  (c). 

'  But  the  title  of  an  administrator,  when  vested,  relates  back  to  the 
time  of  death,  so  tbat  he  can  maintain  an  action,  the  cause  of  which 
arose  after  the  death,  but  before  the  grant  (d). 

But  such  relation  back  does  not  extend  to  authorise  any  acts  which  TiUe  of 
prejudice  the  intestate's  estate,  but  only  enables  the  administrator  to  do  f*^^"" 
acts  for  the  benefit  of  the  estate  (c).  relates 

*  This  section  was  probably  suggested  by  a  decision  under  a  foimer  back  in 
statute,  to  the  effect  that  where  a  cause  of  action  occurred  to  an  iutes-  ^''t«"'» 

CM<;8. 

tate*s  estate  after  his  death  but  before  administration,  time  did  not  l>egin 

to  run  until  the  grant,  on  the  ground  that  there  was  previously  no  Reason  for 

person  in  existence  capable  of  suing  (/).  ***"  enact- 

{c)  WooUty  V.  CZarJt,  5  R  &  Ad.  (e)  Morgan  v.  Thoma*,  8  Kx.  307 ; 

74i.  see  also  Williams  on  Executors,  7th 

(^  Tharj>e  v.  SUMwood,  5  Man.  &  ed.,  pp.  638—642. 
Gr.  760 ;  Poster  v.  BaUt,  12  M.  &  W.  (/)  Murray  v.  E.  I.  Co.,  5  B  &  Al. 

226;    Weichman  v.  Sturgis,  13  Q.  B.  214—5;  see  also  Prort  y.StoMne,S  B. 

652.  &  C.  287. 
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WHEN  TIME  RUNS— TENANCY  AT  WILL. 


3  &  4  WiU 
4,  c.  27, 

§7, 

Tenancy 
at  wi]]. 
Whf>n 
right 
accrues. 


Tenancy 
at  will. 
Not  retro- 
B^jcctive. 

Meaning 
of  "rent." 


Time  runs 
fiom  one 
year  after 
com- 
mence- 
ment of 
tenancy 
at  will, 
although 
actual  de- 
tt^rmina- 
tioa  may 
be  much 
later, 

unless  new 
tenancy 
at  will  is 
created. 


7.  And  be  it  further  enacted,  that  when  any  person  shall 
be  in  possession  or  in  receipt  of  the  profits  of  any  land  or  in 
receipt  of  any  rent,^  as  tenant  at  will,  the  right  of  the  person 
entitled  subject  thereto,  or  of  the  person  through  whom  he 
claims,  to  make  an  entry  or  distress  or  bring  an  action  to  re- 
cover such  land  or  rent,  shall  be  deemed  to  have  first  accrued, 
either  at  the  determination  of  such  tenancy  or  at  the  expira- 
tion of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have  deter- 
mined i^  Provided  alway.<,  that  no  mortgagor^  or  cestui  que 
trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the 
meaning  of  this  clause,  to  his  mortgagee  or  trustee. 

This  section  ia  not  retrospective,  so  as  to  include  a  cose  where  tlie 
tenancy  at  will  determined  before  the  passing  of  the  Act  In  such  a 
case  time  runs  from  the  period  when  the  tenancy  at  will  would  have 
determined  if  the  Act  had  not  been  passed  (g). 

^  "  A  tenant  at  will  of  land  out  of  which  a  rent  is  reserved  cannot,  by 
any  possible  construction  of  language,  be  said  to  be  in  receipt  of  the  rent 

which  he  pays The  word  rent,  therefore,  in  the  7th  section 

must  mean  rent-charge  ;  and  there  is  no  absolute  absurdity  in  supposing 
that  a  person  seised  in  fee,  or  for  life,  of  a  rent-charge  might,  for  a 
gi-ORS  sum  of  money,  demise  it  for  years,  or  at  will,  at  a  smaller  rent." 
Per  Lord  Denman,  C.  J.  (h). 

*  By  this  section  the  determination  of  a  tenancy  at  will  is  thrown 
back  to  one  year  from  its  commencement.  A  tenancy  at  will  by  a  son 
and  the  son's  widow  for  twenty-one  years  was  held  a  bar  to  the  father's 
estate  (t). 

Where  a  tenant  at  will  who  entered  in  1817  had  been  in  possession 
ten  years  the  owner  entered,  and  cut  and  carried  away  stone  without  the 
consent  of  the  tenant.  Held  that  this  determined  the  tenancy  at  will, 
but  that  the  owner's  right  of  action  was  by  this  section  thrown  back  to 
1818,  unless  a  new  tenancy  at  will  was  created.  A  tenancy  by  sufferance 
would  be  presumed  after  1827  {k). 


{g)  Evant  v.  Pa^e,  6  Q.  B.  767— 
771. 

{h)  AngeU  v.  AngeU,  9  Q.  B. 
856. 


(t)  Goody  V.  Carter,  9  Q.  B.  868, 
887. 
(it)  BenneU  v.  Turner,  7  M.  &  W. 
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On  appeal,  in  the  same  case,  an  assessment  of  land  tax  signed  by  the  8  &  4  Will, 
tenant  (who  was  also  assessor^  in  which  he  was  named  as  occupier    ^*J'J'^* 
and  the  owner  as  proprietor,  was  held  to  be  evidence  of  a  new  tenancy  _  *  *• 
at  will  (/). 

The  above  cases  were  disapproved  of  by  Lord  Campbell  (m),  who  Opinion 
said : — "  It  is  difficult  to  contend  that,  uniyersally,  every  tenancy  at  ^  ^^n 
will  shall  be  deemed  to  have  expired  by  operation  of  law  at  the  expiration  ^^  ^^^^ 
of  one  year  after  its  commencement;  and  the  more  reasonable  construction  section, 
to  put  upon  the  enactment  might  have  been  that,  uhere  (here  has  hem 
no  actual  determination  of  the  tenancy  by  the  act  of  the  parties  %joithin 
twenty-^me  years,  it  shall  be  deemed  to  have  determined  at  the  expira- 
tion of  the  first  year,  making  an  occupation  without  payment  of  rent 
for  twenty-one  years  a  bar ;  but  where  there  has  been  an  aetrnd  deter- 
mination of  the  tenancy  within  that  period,  whereby  a  new  right  of 
entry  accrues,  this  clause  of  the  statute  shall  have  no  operation,  such 
tenancy  being  supposed  by  the  statute  to  continue  till  the  right  of  entry 
is  barred."  His  Lordship  held  that  the  eviction  of  a  tenant  within 
twenty  years  from  the  commencement  of  the  tenancy  gave  the  owners  a 
new  right  of  entry,  although  the  tenant  immediately  afterwards  re- 
entered ;  and  that  it  was  inmiaterial  whether  he  was  subsequently  a 
tenant  at  will  or  a  tenant  at  sufferance.  It  must  be  remarked,  however, 
that  in  this  case  the  tenancy  at  will  commenced  before  the  passing  of 
the  Act,  and  therefore  came  within  the  rule  laid  down  in  JSvans  v. 
Page  (n).  But  it  was  decided  on  the  ground  that  the  owners  actually 
recoTered  possession  within  the  twenty  years. 

And  in  spite  of  the  opinion  expressed  by  Lord  Campbell,  it  must  now 
be  considered  settled  that  the  rule  laid  down  in  the  earlier  cases  is 
correct  In  a  more  recent  case  before  the  Privy  Council  (o),  Sir  Joseph 
Napier  said  : — **  The  reasonable  construction  of  the  provision  is,  that 
the  right  shall  accrue  ultimately  at  the  end  of  a  year  from  the  com- 
mencement of  the  tenancy  at  will,  though  it  may  accrue  sooner  by  the 
ociiui^  determination  of  the  term."  In  that  case,  a  son  who  had  been 
in  possession,  and  dealt  with  the  property  as  owner  more  than  twenty- 
one  years,  was  held  to  have  acquired  a  title  under  this  section. 

SembUy  however,  that  any  entry  or  assertion  of  ownership  by  the 
proprietor  will  stop  time  from  running  under  this  section,  because  it 
terminates  the  existing  tenancy  at  will  and  creates  another ;  and 
time  accordingly  runs  from  the  end  of  a  year  after  such  entry  or  asser- 
tion (p). 

In  cases  under  this  section,  therefore,  the  material  question  is,  often, 

(0  Turner  v.  Bennett,  9  M.  A  W.  (»)  fi  Q.  B.  767. 

648.  {o)  Day  v.  Day,  L.  R.  3  P.  C.  760. 

(m)  HandaU  v.  Stevens,  2  E.  &  BI.  (p)  Allen  v.  Engfand,  3  F.  &  F. 

C60-1.  49. 
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8&4Will. 
4,  c.  27, 

Cases  on 
creation  of 
tenancy 
at  will. 


Cases  on 
termina- 
tion of 
tenancy 
at  will. 


whether  or  not  a  new  tenancy  at  will  has  been  created  Ly  the  acts  of 
the  parties,  and  it  becomes  necessary  to  consider  how  a  tenancy  at  will 
may  be  created  or  determined : 

"  A  simple  permission  to  occupy  creates  a  tenancy  at  will,  unless 
there  are  circumstances  to  show  an  intention  to  create  a  tenancy  from 
year  to  year  ;  as,  for  instance,  an  agreement  to  pay  rent  by  the  quarter, 
or  some  other  aliquot  part  of  the  year."    Per  Parke,  B.  {q). 

Payment  of  rent  quarterly  or  half-yearly  raises  a  presumption  of  a 
tenancy  from  year  to  year  (r).  Such  a  presumption  may,  however,  be 
rebutted  by  evidence  of  a  contrary  intention  («). 

As  to  the  effect  of  taking  possession  under  an  agreement  for  purchase 
or  lease  (Q,  and  as  to  the  various  circumstances  which  have  been  held  to 
constitute  a  tenancy  at  will  (u),  it  is  sufficient  to  refer  the  reader  to  the 
cases.  The  guardians  of  the  poor  were  allowed  to  occupy  offices  belonging 
to  the  Corporation  of  Brighton  from  1855  to  1879  without  payment  of 
rent.  In  1863  the  Corporation  asked  for  an  acknowledgment  in  writing 
of  their  title,  but  the  guardians  refused  to  give  it.  The  Court  of  Appeal 
held  that  the  title  of  the  Corporation  was  barred  (x).  An  encroachment 
by  a  lessee,  with  the  lessor's  assent,  on  adjoining  land  belonging  to  the 
lessor,  does  not  create  a  tenancy  at  will  under  this  section.  In  such  a 
case  time  does  not  run  until  the  end  of  the  lease  (y),  and  the  same  rule 
applies  to  copyholds  (z). 

A  feoffment,  followed  by  livery  of  seisin,  was  held  to  terminate  a 
tenancy  at  will,  even  though  the  tenant  was  ignorant  of  it  (a).  A  notice 
that  unless  the  tenant  at  will  pays  what  is  due  to  the  owner,  the  latter 
will  take  immediate  steps  to  recover  the  property,  terminates  the 
tenancy  {b).  An  existing  tenancy  at  will  may  be  terminated  and  a  new ' 
one  constituted  by  agreement  (c). 

'*  Anything  which  amounts  to  a  demand  of  possession,  although  not 
expressed  in  precise  and  formal  language,  is  sufficient  to  indicate  the 
determination  of  the  landlord's  will."    Pet  Tindal,  C.  J.  {d). 


(q)  HaU  V.  Wood,  14  M.  &  W.  687. 
See  also  Richardson  <£?  Lan{pidg€,  4 
Taunt  128. 

(r)  Braythvayte  v.  Hitchcock,  18  M. 
k  W.  494—497  ;  Cox  v.  Bent,  6  Bing. 
185. 

{t)BaMow  V.  Cox,  11  Q.  B.  122; 
Dixie  V.  Davies,  7  Ex.  89 ;  Lord  v. 
Crago,  6  C.  B.  90—98. 

{t)  Kirtland  v.  Pounsett,  2  Taunt. 
145 ;  Hegan  v.  Johnson,  2  Taunt.  148  ; 
Right  d.  Lewis  v.  Beard,  18  East.  216  ; 
Neicby  v.  Jackson,  1  B.  &  C.  448 ; 
Forrest  d:  Chamberlaine,  6  M.  &  W. 
14. 

(u)  (?rofei  V.  Qroves,  10  Q.  B.  486  ; 


SousUr  V.  Pinhom,  8  Ex.  763  ;  Ley  v. 
Peter,  3  H.  &  N.  101 ;  Simpkin  v. 
Ashurtt,  1  Cr.  M.  k  B.  261 ;  Hodgson 
V.  Hoop(r,  11  Jur.  N.  S.  911—916. 

(x)  Bnghtcm  v.  Brighton,  6  C.  P.  D. 
368. 

iy)  Whitmore  v.  Humphries,  L.  R. 
7  C.  P.  1. 

(z)  AttomeyCeneral  v.  Tondint,  5 
Ch.  D.  750. 

(a)  BaU  v.  CvUimore,  2  Cr.  M.  k 
R  120. 

(6)  Price  v.  Price,  9  Bing.  866. 

(c)  Locke  V.  Matthews,  13  C.'B.  N.  S. 
758. 

((Q  Price  v.  Price,  9  Bmg.  356. 
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SemJble  that  an  agreement  for  sale  would  terminate  the  tenancj  (e).  8ft  4 Will. 
See  also  as  to  what  circumstances  will  operate  as  a  determination,  the     ^*^^^* 
ca^es  cited  below  (/).    The  tenancy  may  be  determined  at  any  time  (^}.       *  *  * 


'  A  mortgagor  in  possession  is  tenant  to  the   mortgagee  {h)  ;  but  Relation 
he  is  not  a  tenant  at  will  (i),  although  he  may  become  such  by  express  ****2[^*° 
stipulation  (k).    He  is  more  in  the  position  of  a  receiver,  though  he  is  aud^^ 
not  strictly  that     His  possession  is  that  of  the  mortgagee  (Q.    He  may  mortgagee 
therefore  be  described  as  a  tenant  at  sufferance  (m).  ii  not 

Even  where  a  tenancy  was  expressly  created,  and  a  rent  reserved  by  ^^^^  ^ 
the  mortgage  deed,  with  a  proviso  that  the  mortgagee's  right  of  eviction 
after  default  should  not  be  affected,  it  was  held  that  the  mortgagor 
could  be  summarily  ejected  after  default  (n). 

A  mortgagor  in  possession  may  now  sue  in  his  own  name,  if  the 
mortgagee  has  given  no  notice  of  his  intention  to  take  possession  or 
enter  into  receipt  of  the  rents  and  profits  (o). 

Subject  to  the  provisions  of  s,  18  of  the  C.  A.,  1881,  a  tenant  of  a  Tenant  of 
mortgagor,  whose  tenancy  commences  after  the  mortgage,  is  in  no  better  ™<**fif*8*^''' 
position  than  his  landlord.     A  tenant  from  year  to  year  is,  therefore, 
as  respects  the  mortgagee,  merely  a  tenant  at  sufferance,  and  may  be 
ejected  without  notice,  unless  the  mortgagor  has  an  express  or  statutory 
power  of  leasing  (p). 


WHEN  TIME  RUNS — TENANCY  FROM  YEAR  TO  YEAR. 

8.  And  be  it  further  enacted,^  that  when  any  person  shall  3  &  4  win. 
be  in  possession*  or  in  receipt  of  the  profits  of  any  land,  or     jg^  • 

in  receipt  of  any  rent,'  as  tenant  from  year  to  year*  or  other  r — 

period,  without  any  lease  in  writing,*  the  right  of  the  person  fromySkr 
entitled  subject  thereto,  or  of  the  person  through  whom  he  *®  y®*^* 
claims,  to  make  an  entry  or  distress  or  to  bring  an  action  to  nght" 

accrues. 

(e)  Danielt  w.  Davi',  16  Ves.  252.  (l)  Birch  v.  Wrighty  1  T.  R.  378. 

(/)  Hogan  v.  Hand,  14  M.  P.  C.  C,  (m)  Roby  v.  MaUey,  8  B.  &  C.  767. 

»  W.  R.   673  J  S<miter  v.  Pinhorn,  8  (n)  Oarrod  v.  OlUy,  12  Ad.  &  El. 

Kx.  763 ;    Daviei  v.    Thomas,  6  Ex.  481.     See  also  SneU  t.  Tom,  4  Q.  K 

845  ;  Melling  v.  Leak,  16  C.  B.  652  615. 

-—669  ;  Clayton  v.  Blakey,  2  Sm.  L.  (o)  Jud.  Act,  1873  (36  &  37  Vict. 

C,  8th  ed,  106—117,  and  cases  there  c. 66),  s.  26  (5);  Fairclough  v.  Marthall, 

cited.  4  Ex.  D.  87. 

(y)  PmcocJfc  V.  Peacodt,  16  Ves.  57.  {p)   Thunder  v.    Belcher,   3  East. 

(A)  Partridge  v.  Beere,  5  B.  &  Al.  449—451 ;   Lotus  v.    Telford,   1   Ap. 

604  ;  Bigginbotkam  r.   WalUm,  4  M.  Gas.   414—426.     See  also  Keech  v. 

&  W.  415.  Mall,  1  Sm.  L.  C,  7th  ed.,  579—697 ; 

(i)  Thorp  V.  Facey,  35  L.  J,  (0.  P.)  and  Moss  v.  Oallimore,  1  Sm.  L.  C, 

849.  7th  ed.,  629—643;    8th  ed.,  627— 

{k)  Dime  v.  Davies,  7  Ex.  89.  641. 
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3  ft  4  Will  recover  such  land  or  rent  shall  be  deemed  to  have  first 
l^g  *   accrued  at  the  determination  of  the  first  of  such  years  or 

—  other  periods,  or  at  the  last  time  when  any  rent^  payable  in 

respect  of  such  tenancy  shall  have  bqen  received^  (which 
shall  last  happen). 

Betrospec-      ^  This  section  is  retrospective  to  this  extent :  that  it  applies  to  a 

^^^  tenancy  from  year  to  year,  which  existed  before  and  at  the  time  of  the 

passing  of  the  Act ;   and  in  respect  of  which  lent  has  since  been 

paid  (q).    In  the  case  deciding  this,  Evans  v.  Page  (decided  under  s.  7) 

was  referred  to  and  distinguished. 

IiMidlord        s  This  section  applies  as  between  landlord  and  tenant  as  well  as 

J^^j^^       between  owner  and  a  third  person  (r). 

Meaning        *  ^^  *he  first  part  of  this  section  the  word  rent  means  rent  charge,  or 

of  •*  rent."  rent  of  inheritance ;  in  the  latter  part  rent  reserved  («). 

**  Lease  in      *  The  case  of  a  lease  in  writing  is  provided  for  by  s.  9  {t), 

vntiDg.  Where  the  only  evidence  of  tenancy  was  a  memorandum  in  a  parish 

book  to  the  effect  that  the  churchwardens  and  overseers  agreed  to 

let  a  cottage  to  the  defendant  at  Is,  6d,   per  week,  and  that  the 

defendant  agreed  to  quit  at  a  month's  notice,  it  was  held  that  such 

memorandum  (which  was  signed  by  the  defendant  and  two  of  the 

overseers,  but  not  by  either  of  the  churchwardens)  was  not  a  "  lease 

in  writing ''  within  the  meaning  of  this  section,  and  that  the  lessors 

were  barred    by   twenty-five   years*  possession  without  payment  of 

rent  {u), 

Distinc-         *  A  tenancy  from  year  to  year  differs  materially  from  a  tenancy  at 

tion  be-      ^jji  g^  regards  the  period  from  which  time  runs  in  favour  of  the  tenant 

and  §  8  as  ^>^  ^he  case  of  a  tenancy  at  will,  it  has  been  already  stated  that  time 

regards       runs  from  the  end  of  the  first  year  of  the  tenancy,  or  from  the  actual 

*?^  determination  (whichever  shall  ^r<<  happen).     In  the  case  of  a  tenancy 

from  year  to  year,  time  runs  from  the  end  of  the  first  year,  or  from  the 

last  payment  of  rent  (whichever  shall  last  happen}. 

Cases  The  legal  effect  of  payment  of  rent,  after  the  expiration  of  a  renewable 

**"  t?*^         lease,  is  (or  was  before  the  Judicature  Acts)  to  create  a  tenancy  from 

year  to  year.     But,  in  equity,  the  tenant  has  a  right  to  the  renewal  of 

the  lease,  which  right  will  now  be  recognised  in  any  division  of  the 

High  Court    Tn  such  a  case,  if  all  the  parties  continue  to  act  according 

to  the  terms  of  the  original  expired  lease,  the  Court  will  consider  the 

iq)  Julet  T.  Sumner,  14  M.  &  W.  («)  AngeU  v.  Angdi,  9  Q.  B.  366. 

89—41.  (0  Pat,  p.  80. 

(r)  Bainet  v.  Lumley,  16  W.  R.  674  ;  (u)  LansdeU  v.  Gower,  17  Q.  B.  689 ; 

Lansddl  v.  Gotcer,  17  Q.  B.  689  ;  16  16  Jar.  100. 
Jur.  100. 
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tenancy  to  be  one  under  a  renewed  lease,  and  not  a  tenancy  from  year  to  s  ft  4  WUL 
year,  and  consequently  this  section  will  not  apply  (x).  4,  c.  27, 

•  Where  X.  had  declared,  within  twenty  years  of  action  brought,       1  o» 
that  he  was  paying  rent  to  the  owner,  and  it  was  proved  that  the 
person  in  possession  had  declared  himself  to  be  tenant  to  X.,  it  was 
held  that  the  owner  was  not  barred  (y). 

See  and  compare  Re  Alison  (-X  ^i^^ert  v.  Sanders  (a),  and  Bunting 
V.  Sargent  (6). 

A  tenant  from  year  to  year  paid  rent  up  to  May  1846.  The  landlord  LMt  pay- 
died  in  December  1846,  and  his  representative  brought  ejectment  in™*^**^ 
October  1866.  Held  that  he  was  barred,  as  the  case  was  within  this 
section,  and  more  than  twenty  years  had  elapsed  since  the  last 
payment.  To  make  the  right  accrue  under  s.  3,  at  the  time  of 
the  lessor's  death,  the  plaintiflT  must  have  proved  payment  of  rent 
in  November  1846  (c). 

It  has  already  been  observed  that  payment  of  rent  for  any  aliquot 
proportion  of  a  year  raises  a  presumption  of  a  tenancy  from  year  to  year. 
And  in  Pope  v.  Garland  (d),  Aldkeson,  B.,  said,  "  A  tenant  at  will  at  a 
yearly  rent  is  a  tenant  from  year  to  year.'* 

Where  the  tenancy  is  disputed  there  ought  to  be  strict  proof  that  any 
payments  by  the  alleged  tenant  were  in  respect  of  rent  (e). 

As  to  how  a  tenancy  from  year  to  year  may  be  created,  and  when  it  Creation 
will  be  presumed,  see  cases  cited  under  s.  7  (/).  J^  tenancy 

As  to  the  effect  of  raising  the  rent  of  a  tenant  from  year  to  year  ^  year. 
as  constituting  a  new  tenancy  on  the  old  terms,  see  Mondk  v.  Oeikie  (jgi). 

A  tenancy  from  year  to  year  may  be  determined  in  various  ways,  as  Termina- 
to  which  the  reader  is  referred  to  the  cases  mentioned  below  (A),  and,  ^on  of 
where  lands  and  buildings  were  held  (as  is  often  the  case  in  agricultural  f!^^jJar 
tenancies)  from  different  dates,  to  Williams  v.  Smith  (i).  to  year. 

As  to  the  effect  of  a  disclaimer  by  a  lessee  of  his  lessor's  title  in 
determining  a  lease,  see  Calvert  v.  Frowd  (J). 

{x)  Arehbdd  v.  Setdly,  9  H.  L.  C.  v.  Howard,  2  B.   &  0.    100—103  ; 

860—374.  Fenny  v.    Child,  2   M.  &  S.   255; 

(y)  Spencer  v.  BeekeU,  4  Q.  B.  601.  Rogers  v.  Ptdten,  2  Buig.  N.  C.  749— 

(z)  11  Ch.  D.  284.  754 ;    Tress  v.   Savaje,  4  El.  k  BI. 

(a)  19  Ch.  D.  373.  36-43. 

(6)  13  Ch.  D.  330.  {g)  6  Q.  B.  841. 

(c)  Raines   v.   Lumley,   16   W.    R.  (A)  Ch'ay  v.  Stanion,  1  M.  &  W. 

674.  695;    Clarke  v.   Smaridge,   7  Q.   B. 

id)  4  Y.  &  C.  399.  957  ;  Chadbom  v.  Qreen,  6  Ad.  A  EL 

\e)  Attomey-Oeneral  v.   Stephens,  6  658—661 ;  Robinson  v.  Dobell,  1  Q.  B. 

D.  M.  G.  111—146.  806—808  ;  Lyster  v.  Ooldwin,  2  Q.  B. 

{/)  P.  26,  ante.    See  also  Raines  v.  143  -146  ;  BesstU  v.  Landsberg,  7  Q. 

LunUey,ieW.B.  67 i;Martinv,  Watts,  B.  638;  Bunting  v,  Sargent,  13  Ch. 

7  T.  B.  86;  Clayton  v.  Blakey,  8  T.  R.  V.  330. 

3;   CoUins  v.  Weller,  7  T.  R.    478;  (i)  5  A.  &  E.  350. 

Daniel  v.  Grade,  6  Q.  B.  145 ;  Bishop  {J)  1  Moo.  k  P.  486. 
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WHEN   TIME   BUNS — LEASE  IN  WRITING. 

S  ft  4  WilL      9.  And  be  it  further  enacted/  that  when  any  person  shall 
*'8^ft  ^'   be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 

—  receipt  of  any  reht,  by  virtue  of  a  lease  in  writing,  by  which 

wriSnff!'     a  rent  amounting  to  the  yearly  sum  of  twenty  shillings  or 

Bight        upwards  shall  be  reserved,  and  the  rent  reserved  by  such 

^1^^**  lease  shall  have  been  received  by  some  person  wrongfully 

wrongful    claiming^  to  be  entitled*  to  such  land  or  rent  in  reversion 

J^^y^     immediately  expectant  on  the  determination  of  such  lease, 

adverae      aj^j  ^0  payment  in  respect  of  the  rent  reserved  by  such 

lease  shall  afterwards  have  been  made  to  the  person  rightfully 

entitled  thereto,  the  right  of  the  person  entitled  to  such  land 

or  rent,  subject  to  such  lease,  or  of  the  person  through  whom 

he  claims,  to  make  an  entry  or  distress  or  to  bring  an  action 

after  the  determination  of  such  lease  shall  be  deemed  to  have 

first  accrued  at  the  time  at  which  the  rent  reserved  by  such 

lease  was  first  so  received  by  the  person  wrongfully  claiming 

as  aforesaid ;  and  no  such  right  shall  be  deemed  to  have  first 

accrued  upon  the  determination  of  such  lease  to  the  person 

rightfully  entitled. 

Reiroepec-      ^  This  section  is  retrospective,  so  as  to  include  cases  in  which  wrongful 

tive,  receipt  of  rent  has  commenced  before  and  been  conttntied  since  the  passing 

of  the  Act.    This  was  laid  down  in  a  case  (k)  in  which  Evans  v.  Page 

(ante,  p.  24 )  was  distinguished,  and  J^ikes  v.   Sumner  (ante,  p.  28) 

followed.     But  the  plaintiff  was  held,  under  the  circumstances,  to  be 

protected  by  s.  15  (post,  p.  39). 

•*Reiit*'         "We  now  come  to  the  9th  section,  on  which  this  case  turns.     The 

in  this        word  *  rent  *  is  there  used  seven  times.    The  first  time  it  means  rent 

two  mwa-  ^^^^f  *he  second  and  third,  rent  reserved;  the  fourth,  rent  charge;  the 

logs.  fifth,  rent  reserved;  the  sixth,  rent  charge;  the  seventh,  rent  reserved,'* 

Fer  Lord  Denman,  C.  J.  (Q. 
This  Defendants  who  set  up  the  statute  must  allege  and  prove  wrongful 

section  payment  of  rent  under  this  section,  if  the  property  has  been  subject  to  a 
"^1"^^  lease  which  expired  within  twelve  years  before  action  brought.  Other- 
pleaded  to  wise,  8.  3  will  apply,  and  time  will  not  commence  to  run  until  the 
exdude 

8  8.  (jt)  Angdl  v.  Angdl,  9  Q.  B.  828—         {Vj  AngeU  v.  Angell,  9  Q.  B.  828— 

858—9.  856. 
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expiration  of  the  lease,  althoogli  the  defendants  may  have  been  in  3  ^  4  WUL 
actual   possession  without   payment   of  rent  for  more    than   twelve    *»^27, 
years  (m).     See  caaes  cited  under  a  3  (antey  p.  13).  i"»  _ 

And  unless  the  facts  pleaded  show  the  receipt  of  rent  to  have  been, 
in  fact,  adverse,  it  was  necessary  for  a  person  pleading  the  statute,  and 
relying  on  this  section  under  the  old  practice,  to  allege  specifically  that 
the  receipt  was  "  wrongful "  or  "adverse  "  (n). 

*  Payment  of  rent  uader  this  section  must  be  to  a  third  penon  wrong-  pleading 
fully  claiming.    A  lessee  cannot,  by  mere  non-payment,  place  himself  thii 
during  the  term  in  the  position  of  such  third  person,  even  though  he  ■^"**'*' 
may  claim  the  fee.     In  such  a  case  time  will  not  run  against  the  lessor  pg^ymant  is 
till  the  expiration  of  the  term  (o).     See  also  cases  cited  under  s.  3  not  wrong- 
(p.  13,  arU.).  S*,^^^ 

*^Beeeiwd    ....    wrongfuUy  requires  receipt,  not  merely  by  a^rm^^j^ 
stranger,  but  by  a  person  under  a  claim  of  title,  and  that  a  wrongful  one.  wrongful 
The  mere  fact  that  rent  was  received  and  kept  by  a  person  other  than  receipt  of 
the  right  owner  no  doubt  raises  a  presumption  that  it  was  received  ^^^"^^ 
under  a  wrongful  claim  of  title ;  and  that  is  only  a  presumption,  and 

may  be  negatived  by  the  circumstances There  may  be  a 

wrongful  claim  to  a  rent  reserved  on  a  lease  of  land  which  would  not  be 
a  wrongful  claim  of  title  to  the  land,"    Per  Walsh,  M.  R.  (Ireland)  (p). 

Receipt  by  a  person  under  a  supposed  title,  consistent  with  that  of  the  Receipt 
rightful  owner  in  reversion,  is  not  wrongful  receipt  (q) ;  but  it  is  other-  ^^jj^^^f" 
wise  when  a  person  claims  an  tnconnstent  title  by  mistake  (r).  oonshtent 

Therefore,  where  a  widow  who  was  entitled  to  a  jointure  out  of  lands  with 
to  which  her  children  were  entitled,  subject  to  such  jointure,  received  owner's  is 
the  entire  rent  (which  exceeded  her  jointure)  during  her  life,  it  was  held  M^ronff- 
that  the  statute  did  not  run  against  her  children  from  the  first  receipt,  ful.*' 
but  from  her  death  (a). 

But  where  a  mother,  by  mistake,  claimed  the  fee-simple  in  land  to 
which  her  son  was  entitled  as  tenant  in  tail,  time  was  held  to  run  from 
the  first  receipt  of  rent  by  her  (t).    The  same  case  is  an  authority  for  Receipt  of 
the  proposition  that  the  receipt  of  an  agent  is  that  of  his  principal    The  agent  Is 
rents  were,  in  fact,  received  by  the  son  for  eighteen  years,  and  paid  over  ^^'^^010. 
by  him  to  his  mother,  under  the  impression  that  she  was  entitled  to  though 
the  fee-aimple.    He  then  died,  and  the  mother  continued  to  receive  the  ff®?*?^^ 
rents  personally  for  three  years.    It  was  held  that,  though  the  son  him-  o,^er. 

(01)  Chadwiek  v.  Broadioood,  3  B.  {q)  Ibid, 

808—816.  (r)   WilUanu  v.  PoU,  L.  R.  12  Eq. 

(n)  Sloane  v.  Flood,  5  L  G.  L.  R  75.  149. 

(o)  Archbold  v.  Scully,  10  H.  L.  0.  («)  Shaw  v.  Keighron,  I.  R.  3  £q. 

360—380—1.  674. 

(p)  Shaw  V.  Keighron,  L  R.  3  Eq.  {t)  WUUamt  v.  PoU,  L.  R.  12  Eq. 

574.  149. 
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8  &  4  wm. 

1,  c  27, 

19. 


Payment 
by  8ub- 
»to 


owner  m 
fee. 

Disclaimer 
by  lessee  of 
lessor's 
title  may 
determine 
lease. 
What  is 
such  dis- 
claimer. 


self  was  actually  entitled,  he  had  acted  as  the  agent  of  his  mother,  and 
his  heir  was  barred  (u). 

It  is  a  question  whether  payment  of  rent  by  a  sub-lessee  to  the  owner 
in  fee  is  a  wrongful  payment  within  this  section  so  as  to  bar  the  inter- 
mediate lessee  (x). 

If  a  landlord  induces  his  tenant  to  pay  rent  to  another  person  (y),  or 
if  a  tenant  does  any  act  contrary  to  his  landlord's  title,  such  aa  admitting 
the  title  of  another  (z),  or  setting  up  a  hostile  title  in  himself,  or  giving 
possession  to  another  person  in  order  to  enable  him  to  set  up  a  hostile 
title  (a),  the  term  is  thereupon  forfeited  and  the  statute  begins  to  ran 
against  the  landlord ;  such  an  act  being  a  disclaimer  of  the  landlord's 
title.  But  it  must  be  shown  that  the  landlord  knew  of  such  wrongful 
act  (6). 

A.  mere  verbal  refusal  to  pay  rent  on  demand,  on  the  ground  that  the 
tenant  claims  the  fee,  will  not  forfeit  a  definite  term  under  a  lease,  though 
it  might  a  tenancy  from  year  to  year  (c).  This  decision  reconciles  the 
doctrine  of  disclaimer  with  the  principles  laid  down  in  ArchbM  v. 
Scully  (d),  Davey  v.  Oxenkam  (e),  and  similar  cases. 

On  the  question  of  what  amounts  to  a  disclaimer  there  are  several 
decisions  which  it  is  unnecessary  here  to  discuss  (/). 


8&4WiU. 
4.  a  27, 

§10. 

Mere 
entry  not 
to  be 
deemed 
possession. 

What 
interrapts 
adverse 
posses- 
sion. 


MERE   EKTRY   KOT  POSSESSION. 

10.^  And  be  it  further  enacted.  That  no  pei-son  shall  be 
deemed  to  have  been  in  possession  of  any  land  within  the 
meaning  of  this  Act  merely  by  reason  of  having  made  an 
entry*  thereon. 

^  This  section  and  s.  1 1  should  be  read  together  (g), 

5  Formerly  a  mere  entry,  if  with  a  view  of  claiming  the  land,  would 
give  the  true  owner  a  right  to  bring  ejectment  within  a  given  time  after 
such  entry.     But  now,  in  order  to  interrupt  an  adverse  po8se«>sion,  so 


(«)  Tri«iawwv.i>ott,L.R12Eq.l49. 

(x)  Drew  v.  Lord  Norhury,  3  Jo.  & 
La.  T.  267;  Hayes  v.  Woodley,  3  Ir. 
Ch.  R.  142—150. 

(y)  Doum$  v.  Cooper,  2  Q.  B.  256. 

(«)  Bovcndtn  v.  Lord  Amitdey,  2 
Sch.  k  Lef.  624-6. 

(a)  JSllerbi-ovk  v.  Flynn,  1  Cr.  M.  Jt 
R.  137. 

(6)  Meredith  v.  Gilpin,  6  Price,  146 
—153. 


(c)  Ofravet  v.  WiUt,  10  A.  k  E.  427 
—436. 

(d)  10H.L.C.  380-1. 
(f)  7  M.  &  W.  660. 

(/)  Gray  v.  Stanum,  1  M.  A  W. 
696;  Williams  v.  Cooper,  1  Mao.  k 
Gr.  135;  Willtams  v.  Pasquali,  Peake, 
N.  P.  C.  196;  Meredith' V.  Oilpim,  6 
Price,  146—153;  Fenner  v.  DiphcL  9 
Moo.  38. 

iff)  Baker  v.  Coombes,  9  C.  R  718. 
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that  the  statute  will  ceaae  to  run,  such  an  entry  is  not  sufficient ;  there  8  ft  4  Wi  L 
muflt  be  an  actual  taking  possession  by  the  true  owner.     Even  an  entry    ti^^^» 
accompanied  by  acts  of  ownership,  such  as  the  removal  of  a  stone  from     *  ^^* 
a  wall,  or  the  pulling  down  of  a  fence,  is  not  sufficient  resumption  of 
possession  (h). 

This  section  probably  applies  to  all  caries  of  adverse  possession;  but  Entry  de- 
from  the  cases  cited  under  s.  7  (t),  it  may  be  gathered  that  an  entry  t«"»^»«« 
which  would  be  insufficient  in  the  case  of  adverse  possession,  may  ^^wi 
nevertheless  be  a  sufficient  resumption  of  possession  to  determine  a 
tenancy  at  will. 

As  to  whether  a  person  in  possession  is  a  tenant  at  will  or  a  tenant  at 
sufferance,  see  the  cases  cited  under  s.  7  (0* 


CONTINUAL  CLAIM. 


U.  And  be  it  further  enacted,  that  no  continual  or  other  3&4Will 
claim  upon  or  near  any  land  shall  preserve  any  right  of   ^k^^* 
making  an  entry  or  distress,  or  of  bringing  an  action.  

Continual 
claim  not 
Continual  claim  was  a  formal  entry,  or  (in  case  of  resistance)  claim  to  to  preserve 

enter,  with  a  declaration  that  such  entry  was  for  the  purpose  of  taking  rigbt. 

possession.     A  mere  demand  by  a  mortgagor  for  an  account  was  not 

eqidvalent  to  an  entry  (J), 


JOINT    TENANTS,   ETC. 


12}  And  be  it  further  enacted,*  that  when  any  one   or3*4Wiiu 
more  of  several  persons  entitled  to   any  land  or  rent  as    \\n* 

coparceners,  joint  tenants,  or  tenants  in  common,  shall  have :^ 

been  in  possession  or  receipt  of  the  entirety,^  or  more  than  of'joint*^" 
his  or  their  undivided  share  or  shares  of  such  land  or  of  the  owners, 

(A)  Baker  v.  Coombet,  9  0.  B.  718.       v.  Uewdlyn,  27  L.  J.  N.  S.  Ex.  297. 
(i)  AnU,  p.  26.     See  also  RcmdaU  v.  (i)  Uodle  v.  Hea'ey,  1  V  &  B.  536 

Ste€en$,  2  EL  &  BL  641 ;  Bratsingtcn     —540. 
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3  &  4  Will,  profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  or 
81^  for  the  benefit  of  any  person  or  persons  oilier  than  the  person 
,,.  ~-  or  persons  entitled  to  the  other  share  or  shares  of  the  same 
adTeree  to  land  or  rent,  such  possession  or  receipt  shall  not  be  deemed 
^^d  ^^^-^  ^  ^^^^  ^^^^  ^^^  possession  or  receipt  of  or  by  such  last- 
Act,  mentioned  person  or  persons,  or  any  of  them.* 

Old  law.         ^  The  old  law  on  this  subject  is  thus  laid  down  in  Burton's  Real 
Possession  Property  (A:).     "  It  has  been  mentioned  that  the  fine  of  a  joint  tenant  or 
adverse       tenant  in  common  (and  consequently  that  of  a  coparcener)  though 
purporting  to  comprise  the  whole  land,  will  not  of  itself  affect  the  estate 
of  the  conusor's  companion,  nor  will  his  simply  taking  all  the  profits  of 
the  land  without  accounting  to  his  companion,  constitute  such  an  adverse 
possession  as  by  lapse  of  time  will  make  the  claims  of  the  latter  unavail- 
able.    If  nothing  further  has  been  done  to  his  prejudice  he  must  be 
considered  as  still  in  possession." 
Sect.  12  is       *  This  section  is  retrospective  and  makes  the  possession  of  all  copar- 
retrospec-    ceners,  tenants  in  common,  and  joint  tenants  separate,  not  merely  from 
the  passing  of  the  Act,  but  from  the  time  when   their  joint  estate 
commenced  (1),     From  this  it  would  appear  that  if  a  joint  tenant  had 
been  in  possession  of  the  whole  of  the  land  subject  to  the  joint  tenancy 
for  twenty  years  before  the  passing  of  the  Act,  the  other  joint  tenants 
mi^-ht  have  been  absolutely  barred  before  the  Act  came  into  operation, 
PoBsession  if  they  were  not  protected  by  s.   15.     But  it  was  held  that  such  a 
becomes      possession  was  not  "  adverse "  previously  to  the  passing  of  the  Act, 
from  pass-  although  it  became  so  immediately  afterwards  (iw),  and  that  s.  16  there- 
ing  of  Act  fore  gave  the  excluded  joint  tenants  the  right  to  bring  an  action  within 
only.  £yg  years,  after  which  time  they  would  be  absolutely  barred  (n). 

Possession      *  This  section  applies  to  cases  in  which  a  joint  tenant  has  been  in 
of  entirety  possession  of  the  entirety   of  any  portion  of  the  land  in  which  he  is 
portion.       entitled  to  an  undivided  share.     Possession  of  the  entirety  of  the  whole 
of  such  lands  is  unnecessary ;  and  it  is  immaterial  whether  the  portion 
of  the  entirely  of  which  he  is  in  possession  is  of  greater  or  less  value 
than  his  undivided  share  of  the  whole  (o). 

*  Actual  enjoyment  for  twenty  [or,  now,  twelve]  years,  contrary  to  a 
plaintiff's  right,  is  a  clear  bar  under  the  statute  {v).     Therefore  where 

(Jfc)  6th  ed.,  pp.  161—2.  (n)  CvUey  v.  Tayltrson,  11  Ad.  k 

(I)  Hoft  V.  Horrochn,  1  Car.  k  Kir.  El.  1008. 

566 ;  Culliy  v.  Tayltrson,  11  A.  &  E.  (o)  Murphy  v.  Murphy,  16  L  C.  L. 

1008.  R.  205. 

(ot)  0' Sullivan  v.  M'Smney,  2  Jr.  (p)  Sect  84,  post,  p.  76 ;  Incorpo- 

Ji.    K.   95;    Long.   &    Town,   111—  rated  Society  v.   Richards^  1   Dr.  & 

119.  War.  289. 
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four  of  five  equitable  teDants  in  common  in  fee  bad  been  in  actual  Ski  Will 
poesession  of  the  entirety  for  more  tban  twenty  years  to  the  exclusion    ti^"^^* 
of  their  co-tenant,  he  waa  held  to  be  barred  (q).  *         _ 

Two  per8on8  were  in  poflsession  for  more  than  twenty  years,  of  the 
entirety  of  property,  to  two  undivided  third  parta  of  which  they  were 
entitled.  On  the  death  of  one  of  them,  the  survivor  was  held  to  be 
entitled  for  his  own  benefit  to  the  one-third  to  which  they  had  acquired 
title  under  the  Act  (r). 

Questions  bearing  upon  this  section  also  arose  in  other  cases,  to  which 
references  are  given  below  («). 


YOCNGER  brother's   POaSESSION. 


13.  And  be  it  further  enacted,  that  when  a  younger  3  &  4  wni 
brother  or  other  relation  of  the  person  entitled  as  heir  to  the  ^  °-  ^7, 
possession  or  receipt  of  the  profits  of  any  land,  or  to  the  ^  .. 
receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt  or!^™ 
thereof,  such  possession  or  receipt  shall  not  be  deemed  to  be  brother  or 
the  possession  or  receipt  of  or  by  the  person  entitled  as  tion  may*" 

J^^jf  1  be  adverse 

to  heir. 

*  Formerly  the  possession  of  a  younger  brother  or  other  relation  Old  law. 
of  an  heir  was,  in  many  cases,  not  considered  adverse,  and  time  would 
not  run  against  the  heir  during  such  possession.  But  the  passing  of 
this  Act  rendered  such  possession  adverse  for  the  future,  although 
8.  15  would  give  a  saving  of  five  years,  as  in  the  case  of  joint 
owners  (a).  Even  before  this  Act  there  were  cases  in  which  the 
unexplained  possession  of  a  relation  was  considered  adverse  to  the 
heir  (6). 

iq)    Burroughs     v.     M'CreigJU,     1  C.  B.  303—306  ;  Ley  v.  Peter,  3  H.  & 

Jo.  &   La.   T.   290—803.     See    also  N.   101  ;  and  Boiling  v.  Hobday,  31 

Waiiams  v.  WiUiaiM,  L.  R.  2  Ch.  294  W.  R.  9. 
—301 .  («)  Jones  v.  Jones,  16  M.  &  W.  699 

(r)  Ward  v.    Ward,  L.  R.  6  Ch.  —712. 
789.  (b)  Draper  v.  Lawley,  13  Q.  B.  954. 

(s)  M'Mahon  v.   Burchell,  2  Phil.  See  also  Thomas  v.   Thomas,  cited, 

C.  C.   127  ;   Henderson  v.  Eason,  7  41,  post. 
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ACKNOWLEDGMENT   OF  TITLE. 

3&4Will.      14.  Provided  always,  and  be  it  further  enacted,  that  when 

S  14  *    ^^y   acknowledgment^   of  the  title  of  the  person   entitled 

\  -    -—  to  any  land  or  rent^  shall  have  been  given  to  him  or  his 

Acknow-  •'.  ..  .,,1  .  .o 

ledgment    agent  in  writing,  signed   by  the  person    m    possession^   or 
be  equi^.  ^^  Tcccipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
lent  to       rent,   then   such  possession  or  receipt  of  or  by  the  person 
entry.^       ^7  whom  such  acknowledgment*  shall  have  been  given  shall 
be  deemed,  according  to  the  meaning  of  this  Act,  to  have 
been   the    possession   or   receipt    of    or   by  the   person   to 
whom  or  to  whose  agent  such  acknowledgment  shall  have 
been  given  at  the  time  of  giving  the  same,  and  the  right  of 
such  last-mentioned  person,  or  any  person  claiming  through 
him,  to  make  an  entry  or  distress,  or  bring  an  action  to 
recover   such   land    or   rent,  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments  if  more  than 
one,  was  given. 

"The  moment  after  a  man  signs  an  acknowledgement,  the  time 
begins  to  run  against  the  person  to  whom  the  acknowledgment  is 
made."    Per  Lord  St.  Leonards  (c). 
Acknow-        *  The  question  whether  what  has  been  done  amounts  to  an  acknow- 
ledgment   ledgment  under  this  section  is,  in  some  cases,  a  question  for  the  court, 

quention        ^  ^^  others  for  the  jury,  to  decide.     If  it  turns  on  the  mere  con- 
fer court  .  J     ^»  .    .     -       ,  .-  .    . 
if  qtieation  strudion  of  a  wntten  document,  it  is  for  the  conrt :  if  it  is  a  question 

of  con-  of  the  infeTition  of  tbe  parties,  it  is  for  the  jury  ;  aud  it  is  immaterial 

Btruction ;  ^],g^|jgi.  g^ch  intention  is  to  be  gathered  from  a  series  of  letters  or  from 

jury  if  of  a  written  document  explained  by  parol  evidence  (cQ. 

intention.  8  It  will  be  observed  that  this  section  requires  an  acknowledgment 

Acknow-  ^  \yQ  signed  by  the  person  in  possession,  and  accordingly,  although  it 

by  a^it  °^^y  ^  given  to  the  agent  of  the  person  entitled,  an  acknowledgment 

not  8uf-  signed  by  the  agent  of  the  person  in  possession  is  of  no  avail  (e).     It 
ficient. 

{c)  BurronnU  v.   M'CreighU  1  Jo.  M.    &   W.   295—302 ;   InayrporaUd 

&   La.   T.   804.      See  also    Scott    v.  Society  of  Dublin  v.  Richards,  1  Dm. 

Nixon^  3  Dru.  &  War.  404.  &  War.  258—290. 

(d)  Motnefl  v.   Fntk,  3  M.  &  W.  (e)  Ley  v.   Peter,  6  W.  B.  437— 

402-404-5  ;    Curzon  y.   Edmonds,  6  438;  3  H.  &  N.  110—111. 
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should,  however,  be  obeerved,  that  in  the  case  in  question  the  docu-  3^4  ^/jii. 
ment  relied  upon  as  an  acknowle<1gment  did  not  purport  to  be  signed     4,  c.  27, 
at  agent  for,  or  with  the  authority  of,  the  alleged  principal.    On  the     i  14. 
other  hand,  where  an  acknowledgment  was  signed  by  au  agent  by  the 
direction  and  in  the  presence  of  the  person  in  possession,  it  was  held  that 
there  was  sufficient  evidence  of  acknowledgment  to  go  before  a  jury, 
such  a  signature  being  presumably  equivalent  to  signature  under  a 
power  of  attorney  (/). 

The  cases  on  acknowledgments  under  ss.  28,  40  and  42  {g)  may  be  Acknow- 
profitably  compared  with  those  cited  under  this  section.    It  will  be  ledpnenta 
observed  that,  in  all  cases,  an  acknowledgment  to  the  agent  of  the  owner  ^^^^  28 
is  sufficient ;  but  under  the  present  section  and  s.  28  it  mubt  be  given  by  40,  42. 
the  person  in  possession  and  not  by  his  agent,  while,  under  ss.  40  and  42, 
it  may  be  given  by  as  well  as  (0  an  agent 

^  Where  negotiations  for  a  tenancy  were  pending  between  a  person  What 
who  claimed  to  be  entitled  to  land  and  another  who  was  in  adverse  amounts 
possession,  the  following  letter  from  the  latter  to  the  steward  of  the  ^  *^i*^]' 
former  was  held  not  to  amoimt  to  an  acknowledgment : —  ment. 

"  Dear  Sir, — Although,  if  matters  were  contested,  I  am  of  opinion  that  Letter 
I  bhould  establish  a  legal  right  to  the  premises,  yet,  imder  all  circum-  claiming 
stances,  I  have  at  length  made  up  my  mind  to  accede  to  the  proposal  fJjj'®"^ 
you  made  of  paying  a  modeiate  rent  on  an  agreement  for  a  term  of 
twenty-one  years."    The  negotiations  subfcequently  fell  through  (h). 

Where  the  person  in  possession  knew  that  the  title  of  the  claimants  CoiTe- 
was  doubtful,  and  himself  claimed  an  incumbrance  on  the  property  as  Bpondence 
against  the  claimants  in  case  their  title  might  be  good,  and  the.^e  facts  ?**i?^ 
appeared  from  a  long  correspondence,  which  resulted  in  au  agreement  title, 
(which  was  never  executed)  to  refer  the  claims  of  the  parties  to  arbitra- 
tion, such  correspondence  was  held  to  amount  to  an  acknowledgment 
within  this  section  (t). 

Letters  from  an  occupier  to  a  claimant  of  land,  containing  the  Series  of 
following  expressions,  were  held  to  amount  to  an  acknowledgment:  **I  letters^ 
wish  an  arrangement  to  be  made  on  reasonable  terms,  and  due  cunsidera-  temmcy"^ 
tion  and  compensation  to  be  made.** — "I  was  involved  in  law  from  1805 
to  1816  concerning  Four    Lords'   Lands,  which  has  given   me  great 
trouble  and  expense ;  and  with  respect  to  the  expenses,  it  is  reaponable 
that  the  lords  of  the  fee  should  make  me  some  recompense  acc«»rtlingly." 
— "It  appears  reasonable  that  Mr.  F.  should  vindicate  his  right  to  the 
land  rather  than  that  the  expenses  should  fall  upon  the  tenants,  and  I 

(/)     Corporation    of     Dublin     v.  (h)  Curzonv.  Edmondt,  6  M.  &  W. 

Judoe,  11  I.  L.  R.  8;  Earl  Spencer  295—299. 

V.  Beckett,  4  Q.  B.  601.  (*)  Incorporated  Society  of  Dublin 

{g)  Pp.  70,  87  and  90,  post.  v.  Richards,  1  Dru.  &  War.  258— 29C. 


Digitized  by 


Google 


38  STATUTES   OF  LIMITATION. 

8  &  4  Will,  beg  compassion,  merey,  and  pity,  and  recompense  in  a  satisfactory 
g  ^A^*    manner."    The  court  considered  the  letter  speaking  of  litigation  from 

— !_  1805  to  1816  alone,  an  admission  that  rent  was  due,  as  it  was  written  in 

Parol  answer  to  a  demand  for  rent     In  the  same  case,  the  question  arose 

evidence  whether  a  parol  statement  by  a  deceased  rent  collector  that  he  had 
mentof  received  rent  from  the  defendant  was  evidence  of  the  landlord's  title 
rent.  against  the  defendent,  but  it  was  unnecessary  to  decide  it  (k). 

Deed  A  mortgage  deed,  dated  in  1827  but  actually  executed  in  1834,  under 

operates      which  no  interest  was  paid  until  ejectment  was  brought  in  1854,  was 
cution.        ^^Id  to  be  a  sufficient  acknowledgment  of  the  mortgagor's  title  at  the 
time  of  execution.    For  this  purpose  the  deed  must  be  considered  as 
.    speaking  from  the  time  of  actual  execution,  and  not  from  the  time  of  its 
date  (0- 
Letter  Where  a  defendant  and  his  predecessors  in  title  had  been  in  possession 

to^M^t!^  of  the  entirety  of  land  to  which  they  and  the  plaintiflf  were  entitled  as 
tenants  in  common,  a  letter  from  the  defendant's  land  agent  to  the 
plaintifif's  agent  containing  the  following  words  was  held  not  to  be  an 
acknowledgment  within  this  section,  although  written  less  than  twenty 
years  before  the  action :  "  Mr.  J.  T.  H.  Peter  is  now  in  possession  of  his 
two-thirds  of  the  meadow  referred  to  by  you,  who  will  no  doubt  accept 
a  lease  (three  lives)  for  Ley's  one-third  at  a  fair  rack  rent  You  must 
be  aware  that  Mr.  Peter,  junior,  is  not  bound  to  pay  rent  for  Ley's  one- 
third  during  the  time  his  father  held  the  meadow,  but  no  doubt  he  will 
do  so  in  case  you  agree  for  a  lease."  Even  bad  the  letter,  in  itself, 
amounted  to  an  acknowledgment,  Bramwell,  Watson  and  Channeli*, 
£B.  were  of  opinion  that  it  would  not  have  been  admissible  in  evidence 
against  the  defendant,  while  Martin,  B.  entertained  no  doubt  that  it 
would  {m). 
Answer  in  An  answer  in  a  Chancery  suit,  admitting  the  plaintiff's  title,  was  held 
Chancery,  j^  sufficient  acknowledgment  to  bind  a  person  claiming  under  the  person 

who  filed  the  answer  (n). 
Inscrip-  It  appears  that  an  inscription  upon  a  stone,  built  into  a  boundary 

tion  on       wall,  stating  the  name  of  the  builder  and  that  the  wall  is  his  property, 
may  amount  to  a  perpetual  acknowledgment  (o). 

{k)  Fur8d<m  v.  Clegg,  10  M.  &  W.  (n)  Goode  v.  Job,  1  EL  &  El.   6. 

572.  And  see  Be  West,  3  L.  R.  Jr.  77. 

{I)  Jayne  v.  Hughes,  10  Ex.  430—  (o)  PhUlipson  v.  Oibbon,  L.  R.  6 

433.  Ch.  428—434. 

(to)  Ley  V.  Peter,  8  H.  &  N.  101. 
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SAVING  TILL   1838   IN   CERTAIN   CASKS. 

15.  Provided  also,  and  be  it  further  enacted,  that  when  no  3^4  Wiii. 
such   acknowledgment    as  aforesaid  shal   have  been  given     g^»^* 

before  the  passing  of  this  Act,  and  the  possession  or  receipt     ? *- 

of  the  profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  fivryeara 
at  the  time  of  the  passing  of  this  Act  have  been  adverse  to  »»  cases 
the  right  or  title  of  the  person  claiming  to  be  entitled  thereto,  ^sXn^not 
then  such  person,  or  the  person  claiming  through  him,  may  adverse  to 
notwithstanding   the   period   of   twenty  years    hereinbefore  titled  at 
limited  shall  liave  expired,  make  an  entry  or   distn  ss,  or  ^^^^^  ^^ 
bring   an  action  to  recover  such  land  or  interest^  at  any 
time  within  five  years  next  after  the  passing  of  tliis  Act.* 

^ Semhle  that  the  word  "interest"  in  this  section,  though  on  the 
Parliament  roll,  is  a  clerical  error,  and  should  have  been  "  rent."  Per 
Lord  Denman,  C.  J.  {p), 

^  This  section  mitigated  the  hardship  which  mi^^ht  otherwise  have  been  Effect  of 
caused  by  the  retrospective  eflfect  of  certain  sections  of  the  Act  in  barring  ^^^^  *®^* 
the  title  of  a  claimant  whose  right  of  entry  had  been  dt-enied  to  accrue 
more  than  twenty  years  before  the  passing  of  the  Act.  In  order  to 
avail  himself  of  the  protection  of  this  section,  however,  a  claimant  was 
obliged  to  prove  (a)  that  no  acknowledgment  h>n\  been  made  within 
twenty  years  before,  (^)  that  possession  was  not  adverse  to  him  immedi- 
ately before  the  passing  of  the  Act.  This  section  applied,  although  the 
Act  might  itself  render  possession  adverse  for  the  future  (q). 

This  section  is  now  of  so  little  practical  importance  that  it  is  unnecessary 
to  consider  the  difference  between  adverse  possession  previously  and 
subsequently  to  the  passing  of  the  Act.  Some  remarks  upon  that  point 
will,  however,  be  found  in  the  notes  to  s.  3  (r). 

(p)  Angeil  v.  Angdl,  9  Q.  B.  860.  of  Pattesok,  J.  in  Jonea  v.  Willianu, 

(q)  Holmes  v.  Newlands,  11  A.    &  A-  &  E.  291. 

E.  44—51  ;    CuHey  v.  Tayleraony  11  (r)  Ante,  pp.  11  and  12. 
A.  &  £.  lOOS— 1018.  See  also  remarks 
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1879. 


^  4  ^  ^7^'     ^^'  ^  -P^^*^^^^  alimys,  and  be  it  further  enacted,  that  if  at 

§  16.    ^^^  ^'^^^  ^^  which  the   right   of  any  person  to  maJce  an 

SftviDff  in  ^^^^n/  ^  distress,  or  bring  an  action  to  recover  any  land 

case  of       or  rent,  shall  have  first  OAxrued  as  aforesaid,  such  person 

abiutiee.     ^ka^  ^^^  6een  under  any  of  the  disabilities  hereinafter 

Ten  years  mentioned    {that    is    to    say),  infancy,  coverture,    idiotcy, 

^oSl     ^^^'^wwy,    unsoundn^ess    of  mind,  or  absence    beyond  seas,^ 

Jj^  Jm»-»    tlien  such  person,  or  the  person  claiming  through  him,  may, 

notwithstanding  the  period  of  twenty  years   hereinbefore 

limited  shall  have  expired,  make  an  entry  or  distress,  or 

brin^  an  action  to  recover  such  land  or  rent,  at  any  time 

within  ten  years  next  after  the  time  at  which  the  person  to 

whom  such  right  shall  first  have  ax^crued  as  aforesaid  shall 

have  ceased  to  be  under  any  such  disabilitity,  or  shall  have 

died  {which  shall  have  first  happened). 

1  This  is  one  of  the  sections  repealed  as  from  1st  Jan.,  1879,  by  the 
R.  P.  L.  A.  1874  (8). 

^  It  will  be  seen,  however,  that  it  is  substantially  re-enacted  as  s.  3 
of  the  last-mentioned  Act,  with  the  necessary  substitution  of  the  new 
periods  of  limitation,  viz.  twelve  and  six  years  for  the  old  periods  of 
twenty  and  ten  years,  and  the  omission  of  ^  absence  beyond  seas ''  as  a 
disability.  By  s.  4  of  the  Act  of  1874,  the  saving  which  formerly  existed 
in  case  of  such  absence  is  expressly  taken  away.  This  provision  places 
actions  for  the  recovery  of  real  and  personal  estate  upon  the  same 
footing  in  this  respect  {t). 

Sects.  3  and  4  of  the  R  P.  L.  A.,  1874,  are  as  follows  :— 

87  &  88    [-3   1  If  at  the  time  at  which  the  right  of  any  person  to 

Vict.  0.  57,  .  »/    X- 

I  3^         make  an  entry  or  distress,  or  to  bring  an  action  or  suit 
^^j.  to  recover  any  land  or  rent,  shall  have  first  accrued  as 

wards  only  aforesaid,  such  person  shall  have  been  under  any  of  the 
disabilities*  hereinafter  mentioned  (that  is  to  say),  in- 
fancy,' coverture,  idiotcy,  lunacy,*  or  unsoundness  of 
mind,  then  such  person,  or  the  person  claiming  through 
him  may,  notwithstanding  the  period  of  twelve  years,  or 

(0  37  &  38  Vict,  c  57.  {t)  See  19  &  20  Vict  c  97,  s.  10. 


six  years. 
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six  years  (as  the  case  may  be),  hereinbefore  limited,  shall  8&4W1L 
have   expired,  make   an    entry  or   distress,  or  bring   an    i  jg  ' 
action   or  suit  to  recover  such  land  or  rent  at  any  time    8/  &  88 
within  six  years  next  after  the  time  at  which  the  person  ||  3  4 ' 

to   whom  such  right  shall  first  have  accrued^  shall  have  - 

ceased    to   be   under  any  such   disability,  or   shall   have 
died    (whichever  of  those  two    events    shall    have    first 
happened). 
4.  The    time   within  which  any  such   entry  may  be  made,   87  k  38 
or  any  such  action  or  suit  may  be  brought  as  aforesaid,      j'^    ' 
shall  not  in  any  case  after  the   commencement  of  this 
Act    be  extended  or  enlarged  by  reason  of  the  absence  beyond 
beyond  seas  during  all  or  any  part  of  that  time  of  the  ^  ^?*  ^ 
person  having  the  right  to  make  such  entry,  or  to  bring  abUity  in 
such  action  or  suit,  or  of  any  person  through  whom  he  '^***"- 
claims]. 

^  The  following  decieions  under  s.  16  of  the  Act  of  1833  will  be 
equally  applicable,  mutatis  mutandisy  to  8.  3  of  the  Act  of  1874. 

*  In  a  case  under  a.  22  (u),  it  was  held  that  where  time  had  com-  Heir  in 
nienced  to  run  against  a  tenant  in  tail,  it  continued  to  run  against  his  ^1* 
heiress  in  tail  after  his  death,  although  she  was  under  disability,  and 

that  she  did  not  come  within  the  provision  of  s.  16  (v). 

*  As  regards  infants,  the  provisions  of  these  sections  only  come  into  Infant, 
operation  when  the  possession  of  some  other  person,  during  the  dis- 
ability, has  been  adverse.    In  other  cases  time  does  not  begin  to  run 
under  s.  2  until  the  infant  attains  twenty-one,  and  he  therefore  has  the 

full  time  of  twenty  [or  twelve]  years,  instead  of  the  ten  [or  six]  years 
limited  by  these  sections,  from  his  majority,  within  which  to  bring  an 
action.  As  to  what  is  adverse  possession,  see  s.  3  of  the  Act  of  1833,  anU, 
pp.  11  and  12.  Where  a  father  entered  and  received  the  rents  and  profits 
of  land  to  which  his  infant  son  was  entitled,  it  was  held  that  he  so  entered 
as  the  guardian  of  the  infant,  and  that  his  possession  was  therefore  not 
adverse.  This  decision  was  grounded  on  the  principle  before-men- 
tioned, that  possession  which  can  be  referred  to  a  lawful  title  is  never 
considered  adverse  (x).  In  the  same  case  a  distinction  was  drawn  by 
Lord  Hatherlbt  between  possession  by  a  guardian  and  possession  by  a 
stranger.    Either  may  be  treated  by  an  infant  as  his  bailiff  for  the 

(u)  Post  p.  48.  {x)  Thomas  v.  Thomas,  2  K  &  J. 

(r)  Goodall  ▼.  Skerratt,  3  Drew.  216.       79—84. 


Digitized  by 


Google 


42 


STATUTES   OF   LIMITATION. 


8  &  4  Wia 
4,  c.  27, 

§16. 

37&38 
Vict  c.  57, 

§§  3,  4. 


Lunatic. 


Mort- 
gagee. 


Saocessive 
dis- 
abilities. 


purpose  of  enforcing  an  account  of  the  rents  and  profits  (y);  but  tlie 
possession  of  a  mere  stranger  would  be  considered  sufficiently  adverse  to 
bring  the  sections  under  discussion  into  operation  instead  of  s.  2  of 
3  &  4  Wm.  4,  c.  27,  and  so  give  the  infant  only  ten  [or  six]  years  after 
attaining  his  majority  within  which  to  make  a  cLum.  The  case 
above  referred  to  was  observed  upon  and  substantially  followed  by 
Stuart,  V.-C.  (2),  whose  decision  was  affirmed  on  appeal  (Tdrner,  L.J., 
duhitante)  (a),  in  a  case  where  the  possession  of  the  uncle  of  an  infant 
(who  was  also  her  nearest  male  relative  and  the  executor  of  her  father's 
will)  was  held  not  adverse.  It  should,  however,  be  remarked,  that  he 
had  applied  the  rents  and  profits  in  keeping  down  the  interest  on  a 
mortgage  affecting  the  property. 

*  In  an  Irish  case  (6)  it  was  held  that  a  lease  for  lives  with  a  covenant 
for  perpetual  renewal  by  a  lunatic  was  void,  and  that  the  heir  of  the 
lessee  hud  not  acquired  the  fee-simple,  althougli  the  lessee  held  under 
the  lease,  and  a  confirmation  thereof  by  the  committee  of  the  lunatic, 
from  1787  to  his  death  in  1836  (upon  which  the  term  ended),  and  his 
heir  thenceforth  received  the  rents  and  profits  till  1842. 

The  saving  for  disabilities  does  not  apply  as  between  a  mortgagor 
and  a  mortgagee  in  possession  (c). 

*  As  to  the  distinction  between  the  time  when  a  right  of  entry  is 
"deemed  to  accrue"  under  ss.  2  and  3  of  the  Act  of  1833,  and  the  time 
when  such  right  actually  accrues  in  certain  cases,  and  the  hardship 
wrought  by  the  failure  of  s.  16  to  give  protection  to  a  person  who  falls 
under  disability  after  the  right  is  '*  deemed  "  to  accrue  but  before  such 
right  can  be  exercised,  the  remarks  of  Parke,  B.  (c?),  and  Patteson,  J.  («), 
are  worthy  of  attentive  perusal.  It  is  remarkable  that  the  Act  of  1874 
contains  no  provision  calculated  to  remove  tliis  hardship. 

Where  successsive  disabilities  in  the  same  person  occur  without  any 
interval,  such  person  has  ten  [or  six]  years  from  the  termination  of  the 
last  disability,  within  which  to  bring  an  action.  In  a  case  in  the 
Court  of  Exchequer  (/),  where  a  female  infant  married,  Martin,  B.,said, 
"  The  party  never  at  any  time  being  free  from  disability,  the  disability, 
though  due  to  different  causes,  must  be  looked  upon  as  one  continued 
thing."    This  view  appears  to  bo  confirmed  by  the  reference  to  "  one  or 


(y)  Bhmiidd  v.  Eyre,  8  B.  250— 
258;  WyUU  v.  Ellice,  6  H.  505;  Mor- 
ga/n  v.  Morgan,  1  Atk.  489. 

(z)  Ptlly  V.  Bascambe,  4  Giflf.  890— 
895. 

(a)  16  W.  R.  806;  84  I..  J.  (Ch.) 
227. 

(b)  Ptdfon  V.  Creagh,  3  Jo.  &  La. 
T.  329.  See  also  cases  cited  imder  s. 
24,  post,  p.  52. 


(c)  Kinsman  v.  Bouse,  17  Ch.  D. 
104;  Fortier  v.  Patterson,  17  Ch.  D. 
132. 

{d)  Ovjtn  V.  De  Beauvoir,  1 6  M.  & 
W.  667. 

(e)  Ve  Beauvoir  v.  Oicen,  5  Ex.  179 
—182. 

(/)  Borrows  v.  Ellison,  L.  R.  6  Ex. 
128. 
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more  of  sucli  disabilities  "  in  s.  17  of  3  &  4  Wm.  4,  c.  27,  and  8.  6  of  8  &  4  WilL 
37  &  38  Vict,  c  57,  and  is,  of  coarse,  sulyect  to  the  provisions  of  those     i^^^ ' 
sections,  in  case  the  ten  [or  six]  years  above  mentioned  exceed  forty  [or    3?  J  gj 
thirty]  years  from  the  commencement  of  the  first  disability  (g),  Vict.  c.  67, 

§§  3,  4. 


DISABILITIES — EXTREME   SAVING. 

17.  Repealed  by  8,  9  ami  siqyerseded  by  8,  5  of  the  R  P,^^^  W'i/^- 
L,  A.,  1874,  as  from  January  1,  1879.  i  yj ' 

Sect  6  of  the  R.  P.  L.  A.,  1874,  is  as  follows  :— 
[5.  No   entry,  distress,  action,  or  suit^  shall    be    made    or   37  ^  33 
brought    by  any  person    who  at  the   time  at  which  his  ^*g£*  ^^' 

right     to    make    any   entry  or  distress,  or   to   bring  an  — ? ! 

action  *or   suit  to  recover  any  land  or  rent,  shall   have  ^'riod^of 
iirst    accrued,   shall    be    under  any   of    the     disabilities  limitation 

T_.v/»  i.'j  1  i..in  case  of 

.  hereinbefore    mentioned,   or     by    any    person     claiming  disabUities 
through  him,  but  within   thirty^  ^  years  next   after    the  ^^^^J^' 
time    at   which    such    right    shall    liave    first  accrued,  years  in 
although   the  person  under  disability  at  such  time   may  ^u^.'^^^'^* 
have  remained    under  one   or  more  of   such    disabilities 
during  the  whole  of  such  thirty^  yeai-s,  or  although  the 
term  of  six^  years  from  the  time  at  which  he  shall  have 
ceased  to  be  under  any  such    disability,  or   have  died, 
shall  not  have  expired.^] 

*  The  new  section  merely  inserts  the  word  "  suit "  after  "  action  "  as  EflFect  of 
to  which  see  notes  to  s.  1  of  the  Act  of  1874  {h),  and  substitutes  thirty  new  sec- 
years  and  six  years  respectively  for  the  forty  years  and  ten  years  given  ^^^^ 

by  the  Act  of  3  &  4  Wm.  c.  27. 

*  It  appears  to  have  been  thought  by  Lord  St.  Leonards,  and  other  Relation 
eminent  authorities,  that  the  effect  of  fixing  forty  years  as  the  extreme  between 
period  to  be  allowed  to  persons  under  disability  would  have  the  effect  ^rJ^of 
of  diminishing  "  the  length  of  abstracts,"  and  that  a  forty  years'  title  limitation 
would  be  accepted  by  conveyancers  instead  of  the  sixty  years'  title  upon  »nd  length 
which  they  had  previously  insisted.     That  such  has  been  the  practical  ^^ii^d 
effect  of  the  provision,  in  many  instances,  can  scarcely  be  doubted ;  but  od  a  sale, 
in  1844,  it  was  decided  by  Lord  LYNDHURST,C.,that  the  rule  requiring 

{g)  See  next  note,  and  also  Supple         (A)  P.  8,  ante, 
V.  Raymottdt  Hayes,  6. 
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8  «fc  4  Will.  *  si^ty  years*  title  remained  unaffected  by  this  statute,  one  ground  of 

4,  c.  27,    that  rule  being  the  duration  of  human  life  (i).  The  same  view  has  been 

9  If .     taken  by  several  conveyancers  of  eminence  ;  and  although  a  shorter 

Vict  c  67  P^"^  ^^  often  been  accepted  as  a  good  holding  title,  the  right  of  a 

8  5        purchaser  on  an  open  contract  to  a  clear  sixty  years*  title  was  main- 

—  tained  by  the  Courts  of  Equity  until  the  end  of  1874.     It  is,  however, 

a  significant  comment  upon  the  opinion  of  Lord  Ltndhurst  that  the 
Legislature  has,  almost  simultaneously  with  the  enactment  reducing  the 
extreme  period  of  limitation  to  thirty  years,  limited  a  purchaser's  right 
to  the  forty  years,  which  Lord  St.  Leonards,  nearly  forty  years  ago, 
considered  a  sufficient  title  (k), 

'  Where  a  husband,  seized  in  right  of  his  wife,  conveyed  the  estate 
without  her  concurrence,  Sdadwell,  V.-C,  held  the  case  not  to  bo 
within  8.  17,  and  that  the  effect  of  such  a  conveyance  was  only  to  pass 
the  legal  estate  which  the  husband  had  during  the  coverture.  A  right 
of  action  would  therefore  accrue  to  the  wife  or  her  heir,  under  the 
portion  of  s.  3  relating  to  future  estates,  upon  the  termination  of  the 
coverture,  although  a  person  might  have  been  in  possession  under  such 
conveyance  more  than  forty  years  ('). 


SUCCESSIVE   DISABILITIES. 


8&4Wili.      18,  Provided  always,  and  be  it  further  enacted  that  wheu 

•  °jg  '    any  person  shall  be  under  any  of  the  disabilities  hereinbefore 

^  mentioned  at  the  time  at  which  his  right  to  make  an  entry 

Successive 

dig.  or  distress,  or  to  bring  an  action  to  recover  any  land  or  rent, 

abilities,  gj^^jj  have  first  accrued,  and  shall  depart  this  life  without 
time  to  be  having  ceascd  to  be  under  any  such  disability,  no  time  to 
allowed  for  niake  an  entry  or  distress,  or  to  brina:  an  action  to  recover 

successive  '^  .  i  -i 

disabiuties  such  land  OT  rent,  beyond  the  said  period  of  twenty^  years 

^^j^^'^'next  after  the  right  of  such  person  to  make  an  entry  or 

distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 

shall  have  first  accrued,  or  the  said  period  of  ten^   years 

next  after  the  time  at  which  such  person  shall  have  died, 

({)  Cooper  v.  Emery,  1  Phil.  389.  3  Jo.  &  La.  T.  329  (cited  under  s.  16, 

{k)  87  &  38  Vict  c.  78,  s.  1  (p.  158,  ante),  and  compare  Corby n  v.  Brams- 

post).  ton,  3  A.  &  E.  63  (cited  under  s.  3, 

{I)  Jumpfen  v.   Pitcken,   18    Sim.  ante),  and  Jioffey  v.  Harhrow,  S  A,  k 

327—332.     See  also  Fufton  v.  Crea^fh,  E.  67. 
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shall  be  allowed  by  reason  of  any  disability  of  any  otber3&4WUl 
person.*  « jo 

^  This  section  is  to  be  read  as  from  the  1st  of  January,  1879,  as  if  the 
term  of  six  years  had  been  mentioned  instead  of  tlie  term  of  ten  years, 
and  as  if  the  term  of  twelve  years  had  been  mentioned  instead  of  the 
term  of  twenty  years  (m). 

*  Sect  16  deals  with  disabilities  in  the  same  person,  whether  suc- 
cessive or  not :    the  present  section  provides  that  where  successive 
disabilities  occur  in  different  persons,  the  last  of  such  persons  shall 
have  no  further  time  than  that  limited  by  s.  16  on  account  of  his  dis- 
ability immediately  succeedinj?  the  prior  one  in  his  predecessor.     It  is  How  far 
retrospective  so  far  as  to  include  among  "successive  disabilities"  the  !L*-q-|,^ 
disability  of  a  person  whose  right  of  action  accrued,  and  who  died,  tive. 
before  the  passing  of  the  Act     This  was  laid  down  in  a  case  under 
8.  16  (n),  on  appeal  from*  the  colony  of  New  South  Wales,  where  the 
statute  had  been  adopted. 

19.  And  be  it  further  enacted,  that  no  part  of  tbe  United  3  &  4  Will 
Kingdom  of  Great  Britain  and  Ireland,  nor  the  islands  of    k  jg  * 
Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  nor  any  island  —  rr^^^ 
adjacent  to  any  of  them  (being  part  of  the  dominions  of  his  of  '^beyond 
Majesty),  shall  be  deemed  to  be  beyond  seas  within  the ' 
meaiiins  of  this  Act. 


"& 


This  section  will  be  practically  unimportant  in  future,  as  absence 
beyond  seas  ceased  to  be  a  disability  after  the  1st  of  January,  1879  (o). 

20.  And  be  it  further  enacted,^  that  when  the  right  of  any  3  &  4  Will 
person  to  make  an  entry  or  distress,  or  bring  an  action  to    t  oq  ' 

recover  any  land  or  rent  to  which  he  may  have  been  entitled '— 

for  an  estate  or  interest  in  possession,  shall  have  been  barred  eeute  is 
by  the  detennination  of  the  period  hereinbefore  limited,  J^"f^»  *^ 
which  shall  be  applicable  in  such  case,  and  such  person  shall  esutes  of 
at  any  time  during  the  said  period  have  been  entitled  to  !]^^^® 
any  other  estate,  interest,  right,  or  possibility,  in  reversion,  the  same 
remainder,^  or  otherwise,^  in  or  to  the  same  land  or  rent,  no  be  barred 
entry,  distress,  or  action  shall  be  made  or  brought  by  such  ^^^ess  it 

(m)  87  &  38  Vict  c.  57,  s.  9,  p.  99,      C.  C.  290. 
post.  (o)  37  &  38  Vict.  c.  57,  s.  4  {ante, 

(n)  Devine  v.  HoUovoay,  14  M.  P.      p.  41). 
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8  &  4  Will,  person,  or  any  person  claiming  through  him,  to  recover  such 

S  M  ^^  ^®^^'  ^^  respect  of  such  other  estate,  interest,  right, 

—  or  possibility,  unless  in  the  meantime  such  land  or  rent  shall 

n&8  1)6611 

held  by      have  been  recovered  by  some  person  entitled  to  an  estate, 
another      interest,  or  right  which  shall  have  been  limited  or  taken 

person  for  *^ 

An  inter-     effect  after  or  in  defeasance  of  such  estate  or  interest  in 

mediate 
estate. 


possession/ 


>  This  section  should  be  carefully  compared  with  the  last  clause  of  s. 
3  of  the  Act  of  1833,  s.  5  of  the  same  Act,  and  s.  2  of  the  Act  of  1874. 
The  effect  of  the  three  secticms  is  fully  considered  in  the  notes  to  the 
last-mentioned  section  (pp.  21—23,  ante)  and  may  be  summed  up  as 
follows : — Time  runs  against  a  reversioner  from  the  time  when  his 
reversion  falls  into  possession.  But  if  he  was  the  owner  of  a  prior 
particular  estate  in  the  same  land,  which  has  been  barred,  his  reversion 
will  also  be  barred,  unless  some  person  claiming  an  intermediate  estate 
has  been  in  possession.  And,  now,  if  time  has  begun  to  run  against 
the  owner  of  a  particular  estate,  the  reversion  will  be  barred  in  twelve 
years  from  when  time  so  began  to  run,  or  in  six  years  from  the  time 
when  his  reversion  falls  into  possession. 

•  X.  was  entitled,  as  heir  of  A.,  to  a  lease  for  lives,  which  expired  in 
1836.  He  was  also  entitled,  as  heir  of  B.,  to  the  reversion  in  fee, 
expectant  on  the  determination  of  the  lease  of  the  same  property.  His 
right  to  the  lease  accrued  on  the  death  of  B.  in  1812,  but  B.*s  widow 
remained  in  possession  till  1843.  It  was  held  that  X.  was  barred  under 
this  section,  and  that  no  new  right  of  entry  accrued  to  him  on  the  determi- 
nation of  the  term  in  1835  (p\ 

Successive  «  This  section  applies  to  cases  where  the  same  person  has  successive 
rights  of  rights  of  entry  in  respect  of  the  happening  of  different  events.  Land 
respect  of  ^^  devised  to  A.  with  a  proviso  that  if  he  "  took  up  "  with  a  Roman 
the  »ame  Catholic,  or  died  without  lawful  issue,  it  should  go  over  to  B.  B.  brought 
ejectment  more  than  twenty  years  after  the  happening  of  the  first  event, 
but  within  twenty  years  of  the  second ;  aud  it  was  held  that  he  was 
barred  by  allowing  twenty  years  to  elapse  from  the  time  when  his  right 
first  accrued  (q).  It  is  difficult  to  reconcile  this  decision  with  the  rule 
that  no  one  need  take  advantage  of  a  forfeiture.  See  3  &  4  Wm.  4,  c. 
27,  8.  4.  (r). 

*  Where  copyholds  were  surrendered  to  the  use  of  A.  and  his  wife  for 
their  lives,  with  remainder  to  the  husband,  and  the  husband  went 

(p)  ffaU  v.  MouUdale,  16  M.  &  W.      396. 
689—698.  (r)  Ante,  p.  18. 

(g)  Clarke  v.  Clarke,  I.  R.  2  C.  L. 


estate. 
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SUCCESSIVE    DISABILITIF8.  47 

abroad  in  1805  and  became  Ininkrupt  in  1807,  when  an  awij^nment  in  3^4  Will, 
the  then  usaal  fomi  was  made  to  his  assignee,  after  whi%h  the  wife    4,  c.  2;, 
remained  in  possession  till  her  de^th  in  1841,  the  question  arose  whether    8  ^^* 
the   husband's    remainder   was  within  this   section  or  s.  3  of  3  &  4 
Wm.  4,  c  27  ;  and  the  court  considered  it  to  be  within  s.  3,  and  held  an 
ejectment  by  the  assignee,  after  the  wife's  death,  in  time.     Even  if 
the   caae   had    been   within   this  section,   the  possession   of  the   wife 
would  have  amounted  to  a  recovery  by  her  in  respect  of  an  estate 
limited  to  take  effect  after  or  in  defeasance  of  the  husband's  prior  life 
estate,  the  determination  of  which  would  give  the  assignee  a  new  right 
of  entry  (#). 


TENANTS   IN  TAIL. 


21.^  And  be  it  further  enacted,^  that  when  the  right  of  a  3&4  WilL 
tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  distress,    a  01^* 

or  to  bring  an  action  to  recover  the  same,  shall  have  been ^- 

barred^  by  reason  of  the  same  not  having  been  made   ortime^hw 
broucrbt  within  the  period  hereinbefore  limited,  which  shall  ™n.o"^ 

iT-11*  1  A  1  T  .       agamst  ft 

be  applicable  m  such  case,*  no  such  entry,  distress,  or  action  tenant  ia 
shall  be  made  or  brought  by  any  person  claiming  any  estate,  ^iin^Jr- 
interest,  or  right  which  such  tenant  in  tail  might  lawfully  man  whom 
have  barred.^  ll^'«^' 

barred 
^  This  is  an  exception  from  the  rule  as  to  future  estates  laid  down  in  shall  be 
a  3  of  the  Act  of  1833,  and  s.  2  of  the  Act  of  1874.  excluded. 

'  This  section  and  s.  22  have  a  retrospective  operation  (t),  Retrospec- 

'  '*  If  a  tenant  in  tail  remains  out  of  possession  for  twenty  [or  twelve]  tive. 
years,  his  neglect  bars  the  issue  in  tail  the  same  as  if  he  had  executed  a  Sect.  21 
disentiiiling  deed  and  conveyed  away  the  estate." — Per  Alderson,  B.  ^^  *^^^^  _ 
A  tenant  in  tail  became  entitled,  and  entered  into  possession  in  1799,  tailing 
from  which  date  he  received  the  rents  and  profits  till  1807.     He  died  in  deed. 
1850,  without  having  resumed  possession.     Held  that  the  heir  in  tail 
was  barred  (u), 

*  A  feoffment  by  a  tenant  in  tail,  which  would  not  bar  the  heir  in  tail 
independently  of  the  statute,  does  not  bar  him  under  this  section  ;  his 
rights  are  preserved  by  s.  38  (x).     The   following  remarks  upon  this 

(«)  Johnson  v.  Livenedgef  11  M.  &      Goodall  v.  SkerrcUt,  8  Drew.  220. 
W.  517—525.  (w)  Austin  v.  UaceUyn,  9  Ex.  276. 

(t)  Austin  V.  LUvxUyn,  9  Ex.  277 ;  («)  Post,  p.  81. 
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48  STATUTES   OF   LIMITATION. 

3  &  4  Will,  point  were  made  by  Parke,  B.  in  1852 :  "  The  2l8t  section  applies  to 
4,  c.  27,  the  case  where  the  right  of  entry  of  a  tenant  in  tail  is  barred  hy  his  neglect 
9  »1.  to  make  such  entry  in  proper  time,  not  to  the  case  where  he  has  conveyed 
Possession  away  his  right  to  another  and  put  it  out  of  his  power  to  enter.  In  the  latter 
under  con-  case,  the  right  of  entry  is  not  barred  by  reason  of  the  same  not  being 
fee^y^^^  made  within  the  period  limited,  but  by  reason  of  his  not  being  able  to 
tenant  in    enter  against  his  own  conveyance  "  (y). 

tail  does  6  Lord  Br  am  well  (then  Bramwell,  B.)  observed  upon  this  section 
heir  in  tail  ^  follows:  "  Sect.  21  means  that  the  owners  of  all  such  estates  in  remain- 
der, as  are  of  such  a  nature  that  an  ordinary  tenant  could  bar  them,  shall 
lose  their  title  by  lapse  of  twenty  [now  twelve]  years,  with  no  possession 
by  tenant  in  tail  *'  (z).  The  defendant  was  lessee  of  land  subject  to  an 
inalienable  statutory  tenancy  in  tail  His  lease  expired  in  1832,  and  he 
held  over  till  1872,  when  the  heir  in  tail  brought  ejectment,  and  it  was 
held  that  he  was  not  ban*ed  by  the  statute.  In  the  same  case  the  point 
was  raised  whether  the  section  of  the  Act  of  1 833  barring  a  tenant  in  tail 
is  8.  2  or  s.  21  ;  and  the  opinion  of  the  court  was  that  ss.  1  and  2  would 
bar  a  tenant  in  tail  in  possession,  and  that  s.  21  applied  to  estates  in 
remainder  or  reversion  only  (a). 


TENANTS  IN  TAIL. 


8& 4  Will  22.  And  be  it  further  enacted,^  that  when  a  tenant  in  tail 
8  22  '  ^^  ^°y  '^^^  ^^  ^®"^'  entitled  to  recover  the  same,  shall  have 
— — --  died  before  the  expiration  of  the  period  hereinbefore  limited, 
time  has  which  shall  be  applicable  in  such  case,  for  making  an  entry 
nmaffainBt  ^^  distress,  or  bringing  an  action  to  recover  such  land  or  rent, 
a  tenant  in  no  person^  claiming  any  estate,  interest,  or  right  wrhich  such 
ehaU  be  tenant  in  tail  might  lawfully  have  barred  shall  make  an 
deemed  to  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 

have  run  *'  ,  .i-i.  i-i.^        t 

also  rent,  but  within  the  period  during  which,  if  such  tenant  m 

^J^J^""  tail  had  so  long  continued  to  live,  he  might  have  made  such 
men  whom  entry  or  distress,  or  brought  such  action. 

he  might 

htkve  1  «  The  intention  and  operation  of  these  sections  (21  and  22)  were  to 

put  remaindermen,  whose  estates  might  be  barred  by  the  tenant  in  tail. 


barred. 
Effect  of 


21  and    ^^  *^®  ®*°^®  jKJsition  as  if  they  claimed  under  tenants  in  tail ;  that  is, 

{y)  RimmingUm  v.  Cannon,  12   C.  (z)  Earl  of  Abergavenny  ' 

B.  34.     See  notes  to  s.  23  {pott,  p.      L.  R.  7  Ex.  173. 
49).  (a)  L.  R.  7  Ex.  154—171. 
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TENANT    IN   TAIL.  49 

the  act  of  the  tenant  in  tail  in  allowing  any  portion  of  the  twenty  yeare  344  WilL 
to  run  without  making  an  entry  or  bringing  an  action,  to  the  eitent    4*  ^  27, 
of   the    period    allowed    to  elapse,  binds  the  remainderman."      Psr     9  82. 
KiHDRRSLiT,  y.-C.  (6).  22  at  to 

•  When  time  has  commenced  to  run  against  a  tenant  in  tail,  it  con-  ^•***?[[!° 
tinnes  to  run  against  the  heir  in  tail,  although  he  may  be  under  dis-  ^ 
ability  (e), 

23.*   Repealed  by  s.  9  and  superseded  by  8.  6  of  ^A^SA^Will. 
R  P,  L.  A.,  1874,  as  from  1  Jan.  1879.  J  23.' 

[6.*  When  a  tenant  in  tail  of  any  land  or  rent  shall  have    37&88 
made  an  assurance  thereof  which  shall  not  operate  to     |  g    ' 
bar  the  estate  or  estates  to  take   effect  after  or  in  de-jT"^ — ' — 

-  Under  an 

feasance  of  his  estate   tail,'  and    any  person    shall   by  assuranoe 
virtue  of  such  assurance*  at  the  time  of  the    execution  ^^|Si**'* 
thereof,  or  at  any  time  afterwards,  be   in  possession  or  which  does 
receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  S^^eiT* 
such    rent,  and  the   same    person    or    any  other  person  ^«"*^ 
whosoever    (other    than  some    person   entitled   to    such  remainder- 
possession  or  receipt  in  respect  of  an  estate  which  shall  ™he/^di 
have  taken  effect  after  or  in  defeasance  of  the  estate  tail)  tenant  m 
shall  continue  or  be  in  such  possession  or  receipt  for  the  i^ve  ^  * 
period  of  twelve  years  next  after  the  commencement  of  ^^•"^ 
the  time  at  which  such  assurance  if  it  had  then  heen^piQ^^^^ 
executed  by  such  tenant  in  tail,  or  the  person  who  would  limiution, 
have  been  entitled  to  his  estate  tail  if  such   assurance     ^^"^ 
had   not   been    executed,  would,  without  the  consent  of 
any  other  person,  have  operated  to   bar  such  estate  or 
estates    as  aforesaid,^  then,   at   the    expiration    of   such 
period  (»f  twelve  years,  such  assurance  shall   be  and  be 
deemed  to    have    been    effectual  as  gainst  any  person 
claiming  any  estate,  iuterest,  or  right  to  take  effect  after 
or  in  defeasance  of  such  estate  tail.] 

^  SembU  that  this  section  is  not  retrospective  (d), 

*  Sects.  21  and  22,  applied  only  to  estates  which  a  tenant  in  tail  BfFect  of 
might  have  barred.    The  above  section  applies  to  remainders  which     ®** 


sections. 


(6)   Oood^  V.   SkerraUy  3    Drew,      216. 
216—220.  id)  Penny  v.   Affen,   7  D.  M.  G. 

{e)   Goodall  ▼.   SkirriUt,  8    Drew,      426. 

£ 
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50  STATUTES   OF  LIMITATION. 

8  &  4  Will  he  has  been  unable  to  bar,  at  the  time  when  he  has  conveyed  the 
g^^*    property  to  a  purchaser;  and  provides,  in  effect,  that  time  shall  run 
-  ^  &  38    ^^  favour  of  such  purchaser  from  the  moment  when  the  power  of  barring 
Vict,  c  57,  the  remainders  would  have  accrued  as  a  present  right  to  the  tenant  in 
§  6.      tail,  in  case  he  had  made  no  such  conveyance.    "The  object  of  the  23rd 
section  was  to  give  effect  to  acts  of  a  tenant  in  tail  against  remainder- 
men and  reversioners,  and  to  give  effect  to  assurances  which,  although 
they  were  effectual  to  bar  the  issue,  were  ineffectual  to  bar  those  entitled 
in  remainder."    Per  Lord  Cran worth,  C.  (e). 

>  But  if  there  is  any  such  inherent  defect  in  the  assurance  under 
which  the  purchaser  claims,  that  it  could  never  have  barred  the  re- 
mainders— no  matter  when  executed — this  section  will  not  apply  (/). 

A  conveyance  by  a  tenant  in  tail,  which  has  not  been  enrolled,  will 
not  bar  his  issue  (g). 

*  This  section  was  considered  by  Hall,  V.-C,  who  said  it  was 
intended  to  legislate  for  the  ease  of  possession  under  a  base  fee  ;  and  he 
accordingly  held  that  possession  under  a  conveyance  which  passed 
successive  life  estates  and  also  a  base  fee,  was  not,  daring  the  lives  of 
the  tenants  for  life,  "  possession  "  **  by  virtue  of  such  an  assurance  "  as 
was  contemplated  by  this  section.  In  other  words^  time  did  not  run 
until  the  determination  of  the  life  estates  (h). 


EQUITABLE  ESTATES. 


3&4Win.      24.  And  be  it  further  enacted,^  that  after  the  said  thirty- 
g  04'    first  day  of   December    one  thousand   eight   hundred  and 
thirty-three,  no  person  claiming  any  land  or  rent  in  equity* 


ettateflto  shall  bring  any  suit  to  recover  the  same  but  within  the 
be  barred  period  during  which,  by  virtue  of  the  provisions  herein- 
sa-ne  time  before  Contained,  he  might  have  made  an  entry  or  distress, 
**tate^  or  brought  an  action  to  recover  the  same  respectively, 
if  he  had  been  entitled  at  law  to  such  estate,  interest,  or 
right  in  or  to  the  same  as  he  shall  claim  therein  in  equity. 

Formerly  *  Before  this  enactment  Courts  of  Equity,  in  obedience  to  the  maxim 
equity fol-  "Equity  follows  the  Law,"  had  exercised  their  discretion  respecting 
law  •  but*   equitable  estates,  with  a  due  regard  to  the  rules  affecting  legal  estates 

(«)  Penny  v.   AUerij   7   D.  M.  G.  {g)  Morgan  v.  Morgan,  L.   R.  10 

426.  Eq.  99—104. 

,    (/)  Andenon  v.  Anderwn,  80  B.  {k)  Mills  v.  Capel,  L.  R.  20  Eq. 

209—214.  692—697. 
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EQUITABLE    ESTATES.  ^l 

under  the  then  existing  statutes  of  limitatiun.      But  now,  acconling  8  &  4  Will 
to  Lord  Abikokr,  C.B.,  "  The  statute  was  also  intended  to  put  an  end    ^t  «•  27, 
altogether  to  the  discretion  of  Courts  of  Equity  in  those  cases  where     9  ^^» 
they  had  before  acted  by  analogy,  to  the  time  limited  at  law.     That  is  now 
was  an  analogy  founded  both  on  law  and  good  sense  ;  but  it  no  longer  bound  to 
remains  in  the  discretion  of  the  Court,  but  is  incorporated  in  the    ^  '^* 
statute"  (i> 

'  "  All  trusts  are  now  barred  by  s.  24,  unless  saved  by  s.  25  "  (ib).  An 
equitable  estate  is  only  barred  by  the  statute  to  the  same  extent  that  a 
corrp8|K)niling  legal  estate  would  be  barred  (I). 

But  litffore  the  Judicature  Acts  came  into  operation,  the  ordinary  Equitable 
doctrines  of  Courts  of  Equity  modified  the  operation  of  this  section  in  ^^^^^f*"®* 
certain  cases.  Jj,  'rni^ 

On  the  one  hand,  a  plaintiff  might  be  barred  by  laches,  independently 
of  the  statute  (m) ;  and  on  the  other  hand,  there  were  cases  in  which 
Equity  would  grant  relief,  although  the  plaintiff's  legal  title  was,  strictly 
speaking,  barred.     One  of  such  cases  was  where  a  plaintiff  had  been 
prevented  from  asserting  his  legal   title  by  pending  proceedings  tn 
equity  (n).     The  appointment,  by  the  Court,  of  a  receiver,  did  not  pre-  Effect  of 
vent  the  operation  of  the  statute  against  a  stranger  and  in  favour  of  a  *PP<*mt. 
party  (o) ;  but  it  prevented  time  from  running  in  favour  of  a  stranger  receiver, 
to  the  suit  (p).    The  appointment  of  a  receiver  in  a  foreclosure  action 
prevents  time  from  running  against  an  incumbrancer  who,  although  not 
a  party,  has  notice  of  the  appointment  (q). 

Where  the  person  to  be  sued  is  a  lunatic,  time  will  not  run  under  the  Effect  of 
statute  as  a  general  rule  (r).  lunacy. 

The  carrying  over  of  a  fund  in  lunacy  proceedings,  to  an  account 
showing  who  are  the  persons  entitled,  will  suspend  the  operation  of 
the  statute  («)  ;  but  proceedings  in  lunacy  will,  in  some  cases,  not  be 
sufficient  to  prevent  time  from  running  (t). 

The  commencement  of  an  action  at  law  stops  time  from  running  Effect  of 
under  the  statute ;  and,  similarly,  it  has  been  held  that  the  filing  of  chancery 
a  bill  in  respect  of  an  equitable  right  had  the  same  effect,  subject  to  the  P*? 


mgs. 


(t)  BtrringUm  v.   Evaiu^  1   Y.   &  War.  295  ;    Oroomt  v.  Elakt,  8  I.  C. 

C.    439—40  ;    Commisnonei'9,   Ac.  v.  L.  K.  428 ;  i2e  Butler's  EttaUy  18  I. 

WyhranU,  2  J.  &  I.a.  T.  195  ;  Knox  Ch.  R.  458. 

V.  Gye,  \u  R.  5  H.  L.  656.  {p)  Wrixon  v.  Vize,  8  Dr.  &  War. 

(h)  CommUsioners,  Ac,  ▼.  Wyhrants,  128  ;  Chinnery  v.  Evans,  11  H.  L.  C. 

2  J.  &  La.  T.  196.  115. 

(l)  ArckbM  v.  ScuUy,  9  H.  L.  C.  (?)  Penney  v.  T<M,  26  W.  R.  502. 

860.  (r)  Sudman  v.  HaH,  K.  607. 

(m)  ffareovH  v.  White,  28  R  808.  («)  He  WaUcer,  L.  R.  7  Ch.  120. 

(n)  Fyson  v.  PoU,  8  Y.  &  C.  278  ;  (t)   WilHnsan  v.    Wilkinson,  9   H. 

Grant  v.   Grant,  8   Rus.   598—607  ;  204 ;    Bock  v.  Cooke,  1  De  G.  &  S. 

Stedmanv.  Hart,  K.  607,  675;    £x   parte  Hatoes    {Boldcnt   v. 

(o)  JIarrison  v.  Dvignan,  2  Dr.  ft  Jlalpin),  19  W.  R.  320. 

K   2 


Digitized  by  CjOOQ IC 


02  STATUTES   OF   LIMITATION. 

3  A  4  Will,  settled  equitable  doctrine  with  regard  to  kiches,  "  What  the  judges  in 
^»  ^27,  England  and  in  this  country  have  faid  as  to  the  effect  of  a  bill  with 
8  ^^     reference  to  the  statute  was  that,  although  it  was  true  that  the  mere 

filing  of  a  bill  would  operate  of  itself  to  save  the  bar  of  the  statute,  yet 
that  the  Court  would  know  how  to  deal  with  any  improper  delay  after 
the  filing  of  the  bill ;  that  is,  that  although  the  bill  might  save  the  bar 
of  the  statute,  yet  that  the  Court  might  not  give  the  benefit  of  it  to  the 
plaintiff  if  there  was  anything  in  his  conduct  to  disentitle  him  to  its 
assistance  "  (m).  Shortly  before  the  Judicature  Acts  came  into  opera- 
tion, a  creditor,  whose  debt  was  not  then  barred,  issued  a  writ  in  the 
Common  Pleas  which  would  save  his  right  of  action  for  six  months. 
Before  the  six  months  expired  he  took  out  an  administration  summons 
in  the  Court  of  Chancery,  and  Malins,  V.-C,  held  that  the  writ  in  the 
Common  Pleas  only  saved  the  plaintiff's  right  of  action  in  that  Court ; 
and  that  as  the  full  time  had  run  against  him  during  the  six  months, 
he  could  not  now  commence  proceedings  in  Chancery  (x).  And  though  a 
writ  issued  in  any  Division  of  the  High  Court  would  now  save  the 
plaintiff's  right  of  action  in  any  other  Division,  the  Court  will  not 
renew  a  writ,  if  the  full  time  limited  by  the  statute  has  expired  since  it 
was  issued  (y). 

A  judgment  creditor,  who  took  no  step  to  enforce  his  judgment  for 
twenty  years,  was  held  to  be  barred,  and  was  not  allowed  to  prove  in  a 
suit  instituted  within  the  twenty  years  by  a  specialty  creditor,  the  exist- 
ence of  which  he  subsequently  discovered  (z). 

The  institution  of  a  suit  to  administer  the  trusts  of  a  will  does  not 
keep  alive  the  rights  of  the  heir,  so  far  as  he  claims  adversely  to  the 
will  (a). 

In  a  case  under  the  former  statute,  which  has  since  been  much  dis- 
cussed (b)  it  was  held  that  the  commencement  of  an  administration  suit 
by  a  single  creditor  saved  the  bar  of  the  statute  in  favour  of  all  other 
creditors,  so  as  to  enable  them  to  come  in  under  the  decree.  The  Vice- 
chancellor,  in  giving  judgment,  said:  "Every  creditor  has,  to  a  certain 
extent,  an  inchoate  interest  in  a  suit  instituted  by  one  on  behalf  of 
himself  and  the  rest ;  and  it  would  be  attended  with  mischievous  con- 
sequences to  the  estates  of  deceased  debtors,  if  the  Court  were  to  lay 
down  a  rule  by  which  every  creditor  would  be  bound  either  to  file  his 
bill  or  bring  his  action  (c).  It  should,  however,  be  observed,  that  two 
grounds  upon  which  the  judgment  now  under  discussion  was  based 

(u)  Fortter  v,  Thompton,  4  Dru.  A.  434.    See  Lanratter  v.  Ewrt,  10  B. 

War.  808—818.    See  also  Pampion  164  ;  Tatam  v.  WiUianu,  8  Hare  847. 

V.  BtrchaU,  5  B.  67—74  ;  11  B.  88.  (a)  Stmrnmu  v.  RudalL  1  Sim.  N. 

(a;)  Manhif  v.  Manby,  8  Ch.  D.  101.  S.  116-188-4. 

(v)  ^oyUv.  Kd^fm!m,  8  Q.  B.  D.  7,  (6)  StemdaU  v.  ffanHtuon,  1  Sim. 

840.  d98. 

(?)  BerringUm  v.  Evan*,  1  Y.  A  C.  (c)  lUd.  898. 
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were,  (a)  that  the  statute  did  not  bar  the  debt,  but  only  the  ]:emedy ;  8  ft  4  Will 
and  (/3)  that  the  statute  did  not  bar  a  suit  in  equity.     As  regards    1*  %V* 
creditors  who  have  a  charge  on  land  (e.ff,  judgment  creditors),  both  these    * 
grounds  have  ceased  to  exist ;  for  it  will  be  remembered  that  s.  24  of 
the  Act  3  &  4  WilL  4  expressly  extends  its  operation  to  Courts  of  Equity ; 
while  8.  34  of  the  same  Act  enacts  that  the  statute  shall  bar  the  right 
as  well  as  the  remedy. 

Accordingly,  it  is  not  surprising  that  grave  doubts  have  been 
expressed  whether  this  decision  applies  to  cases  within  the  present 
statutes ;  and  while,  on  the  one  hand,  it  has  been  held  that  judgment 
creditors,  not  already  barred,  may  still  come  in  and  have  priority  over 
other  creditors  in  a  suit  by  a  specialty  creditor  (d) ;  on  the  other  hand, 
it  has  been  clearly  laid  down,  that  an  action  by  another  creditor  cannot 
be  taken  advantage  of  by  a  judgment  creditor,  who  was  ignorant  of  its 
existence  till  his  debt  had  become  barred  (e)  ;  but  if  the  action  had  been 
conmienced  with  his  concurrence,  and  he  had  intended  to  come  in  under 
the  decree,  qucBre  whether  he  might  not  do  so,  although  time  might  have 
run  against  him  since  the  commencement  of  the  action  (/).  Questions 
upon  th|s  point  have  arisen  in  several  cases  (^),  especially  in  Ireland, 
and  the  decisions  are  not  easily  reconcileable.  In  a  recent  English  case 
it  was  held  that  an  administration  judgment  in  December,  1879,  could 
not  be  taken  advantage  of  by  a  creditor  for  money  due  on  a  promissory 
note  dated  November,  1873  (k). 

A  mortgage  (subject  to  a  trust  term)  was  executed  in  1807.  In 
1809  a  bill  was  filed  to  administer  the  trust  term,  but  the  mortgagees 
were  not  made  parties  till  1841.  It  was  held  that  they  were  barred,  and 
that  the  existence  of  the  suit  did  not  take  the  case  out  of  the  statute  (t). 

But  where  creditors  commenced  an  action  to  set  aside  a  deed  as  fraudu- 
lent and  void  under  13  Eliz.  c.  5,  ten  years  after  the  execution  of  the 
deed  they  were  held  not  to  be  barred,  though  they  had  been  aware  of 
the  deed  all  the  time*  Their  right  was  a  leg^l  one,  which  could  only  be 
barred  by  the  statutory  lapse  of  time  (J), 

A  claim  in  respect  of  equitable  waste  stands  upon  the  same  footing  as  Equitable 
regards  the  statute  as  a  claim  to  the  land  itself  (k).   The  case  supporting  waste, 
this  dictum  was,  however,  commented  on  by  Stuart,  V.-C,  in  the 

id)  Berrington  v.  Evatu,  3  Y.  &  C.  ham  v.  Burke,  2  Jo.  A;  La.  T.  69«t— 

384.  714 ;  Simpson  v.  Simpmm,  3  L.  R.  Jr. 

(e)  Berrington  v.  Evans,  1 Y.  ft  G.  484.  308. 

(/)  Ihid,,  p.  440.  (A)  Re  Oreaves,  Bray  v.  Tofidd,  18 

{y)  O'Kdly  v.  Bodkin,  2  I.  £q.  R.  Ch.  D.  551.   See  also  (?^y)w»  ^,Glywi, 

861—869 ;  »  t.  Eq.  R.  890  ;  Butchins  49  L.  J.  Ch.  6. 

V.   O'SvUivan,   11    I.    Eq.    R.    443;  (i)  HuvibU  \.  Bumhle,.  24  B.  535^ 

Fatter  y.  McKenzie,  17  B.  414;  Wat-  540. 

son  V.  Birch,  15  Sim.  528;  Brown  v.  (j)  Three    Towns   Banking  Co,  v. 

Lynch,   4  I.  Eq.  R.  316;  CarroU  v.  Maddever,  28  S.  J.  709. 

Darcy,  10  I.  Eq.  R.  321 ;  BenneU  v.  (k)  Duke  of  Leeds  ▼.  Earl  of  Am- 

Barnard,  12  I.  Eq.  R.  229;  Bcrming-  hcrsi,  2  Thil.  117—125. 
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8  &  4  Will,  following  terms :  "  There  can  be  no  doubt  that,  in  that  case,  the  Court 

4.  c.  27,     went  to  a  most  extraordinary  length — a  length  unprecedented  in  any 

5  34.     previous  case,  and  which  will  remain  unfollowed  in  any  subsequent 

Legal         case,  till  a  case  equally  extraordinary  shall  occur  '*  (I).     Legal  waste  is 

waste.         within  the  statutes  of  limitation  ;  and  it  has  been  held  that  time  begins 

to  run  against  a  remainderman  in  respect  of  timber  wrongfully  cut  by  a 

tenant  for  life  from  the  time  when  the  timber  is  cut,  and  not  from  the 

death  of  the  tenant  for  lite,  because  such  cutting  is  a  tortious  act  (wi) ; 

and  the  remainderman  is  barred  in  six  years,  as  if  his  claim  were  a 

simple  demand  (n),  even  though  there  may  at  the  time  of  the  tortious 

act  be  intermediate  contingent  equitable  estates  which  never  take  effect 

in  possession  (o). 

LacJuihBXB      Where  a  remainderman,  who  knew  that  a  tenant  for  life  had  wrong- 

dentw'of    ^"^^y  ^^^  timber,  did  not  file  a  bill  till  nearly  twenty  years  after  the 

the  statute,  death  of  the  tenant  for  life,  it  was  held  that  he  was  barred  by  delay, 

independently  of  the  statute  {p), 
Foreclo-  It  was  held  by  Shadwell,  V.-C,  that  a  foreclosure  suit  was  a  pro- 

sure  suits  (.ee(Jiiig  for  the  recovery  of  money,  within  s.  40  {q)  ;  but  his  decision 
are  within  ^^  over-ruled  by  Lord  St.  Lbonards,  when  Lord  Chancellor  of 
s.  24.  Ireland,  who  said :  "  It  appears  to  me,  therefore,  that  the  right  to  file  a 

bill  of  foreclosure,  whether  the  plaintiff's  mortgage  be  a  legal  or  an 
equitable  one,  falls  within  the  24th  section  of  the  statute  3  &  4  Will.  4, 
and  the  1  Vict  c.  28  ;  and  that  the  time  is  governed  by  the  legal  right 
of  the  party  to  bring  an  action  ;  or  if  he  may  not  have  the  legal  estate, 
by  the  right  which  he  would  have  had  if  his  estate  had  been  a  legal 
instead  of  an  equitable  one.  If  the  twenty-fourth  section  does  not 
extend  to  a  legal  mortgage,  then  it  is  a  c(isus  omisms  out  of  the  Act; 
and  as  the  general  right  of  a  mortgagee  to  file  a  bill  of  foreclosure  is  not 
taken  away,  equity  would  once  more  adopt  the  legal  rule  by 
analogy  "  (r).  The  Court  of  Appeal  has  in  a  recent  case  (»)  held  that  a 
■imple  foreclosure  action  is  not  an  action  for  the  recovery  of  money 
under  s.  40,  but  an  action  to  recover  land  under  s.  2. 
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3&4Will.      26.^  Provided  always,  and  be  it  further  enacted,  that 

8  05^*   when  any  land  or  rent  shall  be  vested  in  a  trustee  upon 

'—  any  express  trust^  the  right  of  the  cestui  que  trust,  or  any 

In  cases  of                                                      o  i                                 ^ 

express            {I)  MorrU  v.  Morru,  6  W.  R.  427  (0)  Simps<m  v.  Simpton,  8  L.  B.  Ir. 

— 9.     Compare  Simpson  v.  Simp»on,  3  808. 

L.  R.  If.  808.  {p)  ffarcouH  v.  White,  28  B.  803. 

(m)  Seagrave  v.  Knight,  L.  R.  3  Eq.  {q)  Dearman  v.  WyiJie^  9  Sim.  570. 

898 ;   L.  R.  2  Ch.  628—632  ;    Hig-  (r)   Wrixon  v.  Vize,  8  Dr.  &  War. 

ginbotham  v.  Hawkins,  L.  R.  7  Ch.  676.  104—118. 

(n)  Birnh- Wolfe  v.  Birch,  L.  R.  9  («)  Harlock  v.  Ashberry,  19  Ch.  D. 

Eq,  683—692.  539. 
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person  claiming  through  him,  to  bring  a  suit  against  the8A4WUL 
trustee,  or  any  person  claiming  through  him,  to  recover  such    #  jjg ' 

land  or  rent,  shall  be  deemed  to  have  first  accrued,  according  ^ ^  .  ' 

to  the  meaning  of  this  Act,  at  and  not  before  the  time  at  only  rant 
which  such  land  or  rent  shall  have  been  conveyed  to  a  ^  %^. 
purchaser  for  a  valuable  consideration,  and  shall  then  be  chaser  for 
deemed  to  have  accrued  only  as  against  such  purchaser  and  TOnSderL- 
any  person  claiming  through  him.'  ^^^  »"d 

By  s.  25,  sub-s.  2,  of  the  Judicature  Act,  1873  (t\  it  is  enacted  that     JJ^^f*^' 
[No  claim  of  a  cestui  que  trust  against  his  trustee  for  any  veyanoe. 
property  held  on  an  express  trust,  or  in  respect  of  ^^^y  vid;.**66 
breach  of  trust,  shall  be  held  to  be  barred  by  any  Statute  §  26  (2).' 
of  limitations.]  ExprMs" 

Sect  24  of  the  last-mentioned  Act  also  provides,  in  effect,  that  equit-  j^j^^q^  the 
able  rights  shall  be  recognised  in  every  branch  of  the  High  Court,  and  Judicature 
also  by  the  Court  of  Appeal.  -^^^ 

*  The  following  remarks  as  to  the  effect  of  s.  25  of  3  &  4  WilL  4,  c.  27, 
were  made  by  Lord  St.  Leonards,  when  Lord  Chancellor  of  Ireland : — 
"  The  25th  section  of  the  late  Statute  of  Limitation,  providing  for  ex- 
press tnists,  renders  lapse  of  time  unimportant  in  all  cases  within  the  Time  runs 
section,  that  is,  between  the  cestui  que  trust  and  his  trustee,  until  the  ^^  ^*^our 
trust  is  disturbed,  and  that  disturbance  can  only  be  affected  by  such  cbaser  for 
a  denial  of  the  trust  as  takes  place,  when  the  trustee  sells  to  a  third  value  from 
party  for  valuable  consideration  the  property  so    held    by  him  in  *  ^™«*^- 
trust"  (tt). 

This  section  applies  only  to  cases  where  express  trusts  are  declared  by  Sect  25 

some  written  instrument,  and  not  to  circumstances  which  a  Court  of  *PP*^®" 

only  to 
Equity  would  hold  to  constitute  a  person  a  constructive  trustee  (x).  express 

Accordingly,  it  has  been  held  that  a  mere  covenant  to  settle  a  sum  of  trusts, 
money  does  not  constitute  the  covenantor  a  trustee  (y).    But  when  a  Construc- 
settlement  recited  the  payment  of  lOOOl.  by  A.  to  B.,  and  contained  a  ^^^J^^ 
covenant  by  B.  to  invest  it  in  the  joint  names  of  A.  and  B.  upon  certain  g.  25. 
trusts,  when  the  money  had  in  fact  never  been  paid  to  B.,  it  was  held 
that  a  trust  within  this  section  was  created  (z).     And  where  a  trust  is  in  Acting  as 
existence,  a  person  who  is  not  legally  a  trustee  may  constitute  himself  ^"J»*®® 
an  express  trustee  within  this  section  by  dealing  with  the  trust  property,  person 

within 

(t)  86  &  37  Vict  c.  66.  J.  &  S.  52—59 ;  Cunningham  v.  Foot,  g.  25. 

(tt)  Law  v.  BagweU,  4  Dr.  &  War.      3  Ap.  Ca.  974—984. 
398.  (y)  SpickerneU  v.  Hothanij  K.  669 ; 

(x)  Petrt  V.  Prfre,  1  Drew.  371—      SUmt  v.  55ton«,  L.  R.  5  Ch.  74. 
893 ;  Vxckinvm  v.  Teatdale,  1  De  G.  (2)  Stone  v.  SUme,  L.  R.  5  Ch.  74. 
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3  A;  4  Will.  ^^^  aA8Uining  to  act  afi  trustee  (a).  But  the  case  is  different  where  a 
4,  c.  27,  ceitui  que  trust  who  han  only  limited  interest  wrongfully  does,  for  his 
8  *S,     own  benefit,  an  act  which  ought  to  have  been  done  by  the  trustees  for 

Charities     ^e  benefit  of  all  the  cestuU  que  trustent  (5).     Charitable  trusts  are 

are  within  within  this  section,  and  also  within  s.  24  (c). 
■  26 

The  question  what  amounts  to  an  express  trust  within  the  meaning  of 

an  exnreM  ^^^  section  has  formed  the  subject  of  n»any  decisions ;  and  these  have 
trust  uot  always  been  consistent,  especially  with  regard  to  cases  that  would 

within        fall  within  s.  40  or  s,  42,  unless  saved  by  this  section. 

In  an  Irish  case,  it  has  been  held  that  even  an  express  trust  for  pay- 
ment of  debts  was  not  within  s.  25  (c^,  but  this  decision  must  now  be 
considered  as  overruled ;  and  it  may  be  laid  down,  as  a  general  rule, 
that  although  a  mere  charge  by  will  of  real  estate  with  payment  of  debta 
(if  the  personal  estate  should  prove  insufficient)  {e)  or  legacies  (/)  is  not 
within  this  section,  a  devise  upon  trust  to  pay  debts  {g)  or  legacies  {h)  or 
annuities  (i)  is  saved  by  s.  25  from  the  bar  of  ss.  40  and  42.  So  alcto  is 
a  trust  term  to  secure  the  payment  of  annuities  {k\  or  to  raise  legacies 
or  portions  (Z),  although  the  trust  may  be  to  raise  "  any  sum  not  exceed- 
ing *'  a  specified  amount  (m).  A  devise  and  bequest  of  real  and  personal 
estate  upon  the  trusts  *^  hereinafter  specially  declared,'*  followed  by  a  gift 
of  an  annuity,  was  held  not  to  constitute  an  express  trust  for  payment  of 
the  annuity  within  this  section  (n). 

After  Lord  Plunkett  had  expressed  a  doubt  whether  a  trust  for 
payment  of  debts  amounted  to  an  express  trust  (o),  it  was  decided  that  a 
devise  to  trustees  coupled  with  a  mere  charge  of  debts  brought  the  case 
within  s.  25  (p).  Similarly,  a  devise  to  trustees  upon  trust  to  convey 
to  A.,  subject  to  and  charged  with  annuities  in  favour  of  charities,  was 
held  to  constitute  A.  a  trustee  within  s.  25  (g).    But  a  legal  devise  of  an 

(o)  lAfe  AsBOciation  of  Scotland  v.  {k)  Salter  v.  Cavanagh,  2  D.  &  WaL 

Siddal,  8  De  G.  F.   &  J.   68—72;  668;  Lewis  v.  Duncombe,29  B.  176; 

Sturgis  v.  Morse,  8  De  G.  A;  J.  1 .  Cox  v.  Dolman,  2  D.  M.  G.  592 ;  Snow 

(b)  Dane's  Estate,  L  R.  6  Eq.  4P8.  v.  Booth,  2  K.  &  J.  182  (in  which 

(c)  SL  Mary  Magdalen    v.  AUy.-  Hunter  v.  NocMds,  1  M.  &  G.  640, 
Oenl,,  6  H.  L.  C.  189—216;   AUy.-  was  questioned). 
GenL  v.  Flint,  4   H.   147;    Commis-  {I)  Blair  v.  Nugent,  8  Jo.  &  La.  T. 
sioners  of  Donations  v.    Wyljrante,  2  658—668;  Lawton  v.  Ford,  L.   R.  2 
Jo.  &  La.  T.  182.  Eq.  97 ;  Young  v.  Lord  Waterpark,  18 

id)  Young  v.  Wilton,  10  I.  Eq.  R.  Sim.  204. 

10—19.  (m)  Gough  v.  BuU,  16  Sim.  45— 

(e)  Dickinson  v.  Teasdale,  1  D.  J.  823. 

A;  S.  62 ;  Jacquet  v.  Jacquet,  27  B.  (n)  Cunningham  v.  Foot,  8  Ap.  Ca. 

832.  974. 

(/)  Knox  V.  KeUy,  6  L  Eq.  E.  279 ;  (o)  DiUon  v.  Cruise,  8  L  Eq.  R.  70, 

Proud  V.  Proud,  82  B.  284.  81,  82. 

iff)  Jacquet  v.  Jacquet,  27  B.  882.  (p)  Hunt  v.  Bateman,  10  J.  Eq.  R. 

{h)   Wateon  v.  Saul,  1  Giff.  188.  860. 

(t)  Knight  v.  Bowyer,  2  De  G.  &  J.  (7)  Commissioners  of  Donations  v. 

421.  WybranU,  2  Jo.  La.  T.  182. 
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estate  charged  with  the  payment  of  debti  (r)  or  anntiities  («),  without  8  A  4  WilL 
the  interventioQ  of  trustees,  was  held  not  to  make  the  deviaee  a  trustee    J  ^^'» 
within  8.  26.  *  ^* 

A  devise  of  land  upon  trust  to  sell  and  pay  annuities  out  of  the  Trurt  for 
interest  of  the  proceeds,  and  until  sale  out  of  the  rents,  is  of  course  an  ^,^^ 
express  trust  (0.     So  a  devise  of  land  upon  trust  for  sale  creates  an  trust, 
express  trust  within  this  section,  and  will  be  enforced  although  the  «id  s.  25 
trustees  may  have  been  in  possession  of  portions  of  the  land  for  fifty  JJ[^  pi^ 
years  (u),  unless  the  persons  interested  in  the  proceeds  of  sale  have  oeeds  of 
elected  to  take  the  property  as  real  estate  (ar).  ■»*•• 

KirioHT  Bruce,  V.-C^  in  1851,  doubted  whether  or  not  the  proceeds 
of  real  estate  directed  to  be  sold  fell  within  s.  25  or  s.  40  (y) ;  but  it 
has  since  been  decided  that  such  proceeds,  when  there  is  an  express  trust, 
are  within  s.  25  (i). 

A  devise  to  testator's  son  in  tail  male  upon  special  trust  and  con- 
fidence that  he  would  do  nothing  to  defeat  the  limitations  contained  in 
the  will,  was  held  not  to  create  an  express  trust  (a). 

The  conflicting  decisions  as   to  what  constitutes  an  express  trust  New 
sufficient  to  take  cases  that  would  otherwise  fall  within  ss.  40  and  42  enactment 
out  of  the  operation  of  the  statute,  have,  however,  been  brought  under 


the  notice  of  the  Legislature,  and  the  following  enactment  (which  forms  trusts 
8.  10  of  the  Act  of  1874)  is  the  result :—  ul^ok  42. 

[10.  After  the  commencement  of  this  Act  no  action,  suit,  or   87  A  88 
other  proceeding  shall  be  brought  to  recover  any  sum  of  ^i°^?i^^» 

money  or  legacy  charged  upon  or  payable  out  of  any  land '— 

or  rent,  at  law  or  in  equity,  and  secured  by  an  express  trStDot 
trust,  or  to  recover  any  arrears  of  rent  or  of  interest  in  ^  t»ke 
respect  of  any  sum  of  money  or  legacy    so  charged  or  legadee 
payable   and  so  secured,  or  any  damages  in   respect  of  J'^^ljfi^^^ 
such  arrears,  except  within  the  time  within   which  the  §§  40  &  42. 
same  would  be  recoverable  if  there  were  not  any  such 
trust] 

It  is  therefore  now  unimportant,  as  regards  cases  provided  for  by  s. 
40  or  s.  42,  whether  there  is  an  express  trust  or  not.     Such  a  trust  will 

(r)  Dundat  v.  Blake,  11  L  £q.  R.  (y)  Paw$eif  v.  Barnes,  20  L.  J.  Ch. 

188.  393. 

(«)  Franeie  v.  Orover,  5  H.  89,  60,  (2)  MuOmo  v.  Bi{fg,  L    R.  18  Eq. 

51.  246;   Gwgh  v.  Bull,  16  Sim.   323; 

(t)  Ward  V.  Arch,  12  Sim.  472.  Burrowes  v.  Oi>re,  6  H.  L.  C.  907. 

(tt)  Mvtiow  V.  BUjg,  L.  H.  18  Eq.  (a)  Datrkins    v.    Lord   Ptnrhyn,   6 

246.  Ch.  D.  318 ;  4  Ap.  Ca.  51. 

(x)  MuOow  V.  Bigg,  1  Ch.  D.  385. 
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no  longer  save  the  claim  of  the  cestui  que  trust,  <m  against  the  land,  from 
being  barred ;  but  on  the  other  hand  he  will,  by  s.  25,  sub-s.  2,  of  the 
Judicature  Act,  1873  (6),  have  a  right  of  action  against  (he  trustee 
personally,  which  no  lapse  of  time  will  bar.  The  same  right  will  exist 
in  respect  of  legacies  secured  by  an  express  trust,  but  not  charged  on 
land.  The  wording  of  s.  10  of  the  Act  of  1874  should  be  carefully 
compared  with  that  of  s.  40  of  3  &  4  Will.  4,  c.  27  (c). 

A  perpetual  annuity,  charged  on  land  by  deed  in  1883,  became  payable 
in  1851,  but  no  payment  was  made  or  acknowledgment  given ;  and  a 
claim  in  a  partition  action  made  in  1884  was  held  to  be  barred  {d). 

'  An  agent  holding  a  power  of  attorney  is  an  express  trustee  for  his 
principal  (c). 

A  vendor's  lien  for  unpaid  purchase-money  is  not  an  express  trust 
within  this  section,  but  is  within  s.  40  (/). 

A  receiver  in  an  action  is  an  express  trustee  for  the  persons  entitled 
to  the  money  received  by  him  (gr). 

A  mortgage  by  way  of  trust  for  sale  is  not  a  trust  within  this  section  (h). 
It  falls  within  s.  28,  and  the  fact  that  there  is  an  express  trust  of  the 
sale  moneys  is  immaterial  (i).  Whether  a  mortgage  is  by  way  of  trust 
for  sale  or  otherwise,  there  is  no  express  trust  under  this  section  of  the 
surplus  proceeds  of  sale  for  the  mortgagor  (j).  Nor  is  a  mortgagee, 
who  has  been  paid  off,  an  express  trustee  of  the  mortgagor  (A:).  The 
mortgagor  upon  payment  becomes  tenant  at  will  to  the  mortgagee,  and 
if  he  remains  in  possession  for  thirteen  years  the  legal  estate  revests  in 
him  without  any  reconveyance  (/).  But  the  rule  does  not  apply  to  a 
case  where  a  person  to  whom  land  is  conveyed  upon  trust  to  sell  and 
pay  off  a  mortgage  to  X.  and  retain  a  debt  due  to  himself,  takes  a 
transfer  of  the  mortgage  and  remains  in  possession  for  more  than  the 
statutory  period.    In  such  a  case  time  will  not  run  (m). 

It  has  been  held  that  a  mortgagee  of  a  life  estate,  who  had  entered 
into  possession  under  an  order  of  the  Court,  was  in  a  fiduciary  position 
with  regard  to  the  remaindermen ;  but  this  decision  was  reversed  on 
appeal,  and  the  case  held  to  be  "within  s.  42  (n). 


(6)  86  &  87  Vict  c.  ^%  anie,  p.  55. 

(c)  Post,  p.  82. 

(d)  Hughes  v.  CWe»,  W.  N.  (1884) 
180. 

{e)  Burdick  v.  Oairick,  L.  R.  5  Ch. 
238. 

if)  Toft  V.  Stephenson,  7  H.  1. 

{^)  Seagram  v.  Tuck,  18  Ch.  D. 
296. 

{h)  Tardley  v.  Holland,  L.  R.  20. 
Eq.  428;  Law  v.  Bagwell,  4  Dr.  k 
War.  398." 

(0  Locking  v.  Parker,  L.  R.  8  Ch. 


80;  Re  Alison,  Johnson  v.  Mounsey, 
11  Ch.  D.  284;  Wamer  v.  Jacob,  20 
Ch.  D.  220. 

0*)  Banner  v.  Berridge,  18  Ch.  D. 
254. 

[k)  Chapman  v.  Chrpe,  27  W.  R. 
781. 

(0  Sands  to  Thompson,  22  Ch.  D. 
614. 

(m)  Latter  v.  Dashwood,  6  Sim. 
462. 

(n)  Hickman  v.  UpsaHl,  2  Ch.  D. 
617;4Ch.  D.  144. 
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It  was  laid  down  (o),  in  the  House  of  Lords,  by  Lord  Wkstbort  S  &  4  Will 
(Lord  Hatherlkt,  C,  dissentiente),  that  no  fiduciaiy  relation  exists     •  n^' 
between  a  partner  and  the  executors  of  his  deceased  partner.  ^  ^  gj 

Upon  the  dissolution  of  a  friendly  society,  a  resolution  in  effect  yiot  o.  67, 
declaring  that  its  property  should  be  held  in  trust  for  creditors,  was     %  10. 
held  to  create  an  express  trust  (p).    .  Partnert 

Trustees  of  a  fund  established  by  civil  servants  of  the  East  India  j^,^  ^ot 
Company  for  granting  pensions  and  annuities  to  members  and  their  trustees 
widows  and  children,  were  held  to  be  trustees,  not  merely  for  the  associa-  *"**''  *** 
tion  generally,  but  for  the  members  individually,  so  as  to  prevent  the  ^^  benefit 
claim  of  a  member  from  being  barred  by  the  statute  (q),  society  are 

The  posseFsion  of  a  cestni  qtie  trust  under  his  trustee  is  not  adverse  to  trustees  for 
the  trustee  within  s.  3,  nor  is  he  a  tenant  at  will  to  the  trustee  within  ™®°'    ^ 
s.  7  (r).     His  possession  is  equivalent  to  that  of  the  trustee  («).  ^j  ^^^^^^ 

Land  was  reclaimed  from  the  river  Thames  under  the  authority  of  que  trwt 
a  private  Act  of  Parliament  by  persons  in  possession  of  the  adjoining  *^  P<»^ 
land,  under  an  agreement  for  a  lease  for  ninety-nine  years  expiring  in  trustee. 
1867.     No  lease  was  ever  executed.     Held  that  the  statute  was  no  bar 
to  the  lessors,  as  the  lessees,  though  legally  tenants  at  will,  were  in 
effect  cestuii  qtte  tnuUnt  {t). 

Where  trustees  by  mistake  let  the  wrong  persons  into  possession  as  Mistake  of 
cestuu  que  trustent,  it  was  held  that  time  did  not  run  against  the  real  trustees. 
cutuis  que  trustent  (u). 

A  purchaser  from  a  cestui  que  trusty  who  has  only  a  limited  interest, 
can  set  up  the  statute  against  a  remainderman.  He  is  not  an  express 
trustee  within  this  section  (x).  And  the  same  rule  applies  to  a  stranger 
wrongfully  let  into  possession  by  such  a  cestui  que  trust  (y). 

Where  trustees  do  not  act,  this  section  does  not  apply  to  persons 
wrongfully  obtaining  possession  («). 

It  has  been  stated  before  that  after  a  sale  by  an  ordinary  trustee  to  a 
hojid  fide  purchaser  for  value,  s.  25  ceases  to  apply  as  between  the 
cestui  que  trust  and  the  purchaser. 

And  it  was  held  by  Lord  Cranworth  and  Lord  Wknbletoale  Purchasers 
(reverfing  the  decision  of  Lord  Komilly)  (a),  that  this  section  does  *?\^®"f^ 
not  apply  to  the  case  of  a  sale  of  charity  lands  by  trustees  to  a  pur-  i^ndg, 

(o)  Knox  V.  Gye,  L.   R.  5  H.  L.  (0  Drummond  v.  Sant,  L.  R.  6  Q. 

656.  B.  763. 

(p)  Pare  v.  CUyg,  29  B.  689.  (u)  Lister  v.   Pickford,   13  W.  R. 

{q)  Edwards  v.  Warden,  1  App.  Ca.  827. 

281,  reversing  L.  R.  9  Eq.  495.  (x)  Petre  v.  Petre,  1  Drew.  371. 

(r)  Garrard    v.     Tuck,    8    C.    B.  iy)  MtUing  v.  Leak,  16  C.  B.  652— 

232.  658. 

(*)  Drummond  v.  Sant,  L.  R.  6  Q.  (z)  Burrouyhs  v.  ATCreight,  1  Jo.  & 

B.   763;  LitUr  v.  Pickford,    13   W.  La.  T.  290—304. 

R.  827.  (cO  B.  223. 


Digitized  by 


Google 


60  STATUTES  OF  LIMITATION. 

8  A;  4  Will  chaser  for  value  bo  aa  to  make  him  a  trustee  for  the  charity,  even 

•  «c^*    though  he  had  notice  of  the  trust  (6).    And  another  decision  of  Lord 

It  *  S8    RoMiLLT,  setting  aside  a  lease  of  charity  land  for  600  years  after  the 

Vict  0,  57  lessee  had  been  in  possession  128  years,  was  reversed  on  appeal,  on  the 

§  10,     ground  that  the  lessors  were  barred  by  the  statute  (c). 

This  decision  was  probably  based  on  the  fact  that  such  a  lease  was 

void  under  13  Eliz.,  c  10,  s.  3,  and  the  lessee  had  acquired  title  by 

adverse  possession.     Accordingly  Lord  Romillv  decided,  in  1869,  that 

in  the  case  of  an  improvident  lease  by  a  charity,  time  began  to  run 

in  favour  of  the  lessee  from  the  grant  of  the  lease,  and  that  s.  25  did 

not  apply  ((£).     But  in  1870,  the  Vice-Chancellor  of  Ireland  held  a 

purchaser  for  value  from  a  trustee  of  charity  property,  with  notice 

of  the  trusts,  to  be  an  express  trustee  for  the  charity  within  s.  25  (e). 

In  a  still  more  recent  case,  Jessel,  M.  R,  held  (following  Pennington 

V.  Ca/rdale)  (/)  that  a  lease  granted  in  1783,  for  value,  at  a  peppercorn 

rent  for  ninety-nine  years,  by  the  governors  of  a  charity,  was  not  void, 

but  voidable.    Consequently  it  might  at  any  time  be  avoided  by  the 

governors,  and  time  did  not  begin  to  run  against  them  under  the  statute 

until  they  determined  to  avoid  it   and  brought  an  action  to  set  it 

aside  {g\    But  this  decision  has  been  reversed  by  the  Court  of  Appeal  {h) 

and  the  House  of  Lords,  and  it  is  now  established  that  such  a  lease  is 

absolutely  void  (t). 

Time  no         •  Time  is  no  bar  in  the  case  of  a  breach  of  trust  (it).    And  this  rule 

b*r  ill         applies  as  between  a  cutui  que  trust  and  the  executor  of  a  trustee  who 

brso^h  of    ^^^  committed  a  breach  of  trust  (Q,  and  also  extends  to  assets  of  a 

trust,  trustee  who  has  committed  a  breach  of  trust  in  the  hands  of  the 

except  in    administrator  of  his  executor  (m).    But  an  assignee  for  value  with  notice 

anMsigDee  ^^  *  breach  of  trust  is  not  an  express  trustee  (n). 

for  value.        Minor  questions  upon  this  section  have  been  raised  in  several  other 
cases  (o)  which  may  be  referred  to  incidentally. 

(6)  Magdalen  College  v,  A,'G,,  6  U.  Eq.  545. 

L.  C.  189.  (m)  WoodhouH  v.  Woodkouie,  L.  R. 

(c)  AU,-Oen,  v.  Da/oey,  19  K  261  ;  6  Ch.  614. 

4  De  G.  &  J.  186.  (n)  Pyrah  v.   Woodcock,  24  L.  T. 

{d)  AU.'Oen.  v.  Payne,  27  B.  168  N.  8.  407. 

—174.  (o)  Wat9on  v.  Woodjnan,  L.  R.  20 

(e)  AU,-Oen.  v.   Davit,  18  W.  R.  Eq.  721 ;  Sleetnan  v.    WiUoti,  L.  R. 

1132.  18  Eq.  86 ;  Cadbufy  v.  Smith,  L.  R. 

(0  8  H.  &  N.  656—666.  9  Eq.  37;  Butler  v.  Carter,  L.  R.  6 

(g)  Magdalen  ffotpUal  v.  Knotti,  6  Eq.  276;  Prowte  v.  Spurgiti,  U  R. 

Ch.  D.  176—180.  5  Eq.  99 ;  Binns  v.  NichoU,  L.   R. 

(A)  8  Oh.  D.  709.  2  Eq.  256 ;  Shaw  v.  Johnson,  1  Dr. 

{%)  Magdalen  HoepHal  v.  Knott$,  4  A;  S.  412;  Round  v.  Bdl,  80  R  121 ; 

Ap.  Ca.  824.  Lord  Clanricwrde  v.  Heming,  30  B. 

(h)  Life    Aesociatum    of    Scotland  175;  Hendereon  v.  Atkins,  7  W.  R. 

V.  SiddcUl,  8   De  G.   F.   k  J.  58—  887 ;  Thompson  v.  Simpson,  1  Dr.  & 

72.  War.  469—489;  Chalmer  v.  Bradley, 

(I)  BnUlcbank  v.  Goodwin,  L.  R.  6  1  Jac.  k  W.  51. 
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OONOCALBD  FRAUD. 

26.  And  be  it  further  enacted,  that  in  every  case  of  a  8  ft  4  Will 

concealed  fraud^  the  right  of  any  person  to  bring  a  suit  in    i  %V* 

equity  for  the  recovery  of  any  land  or  rent  of  which  he, '— 

or  any   person  through  whom  he  claims,  may   have  been  f^ud— 

deprived  by   such    fraud,  shall  be  deemed    to   have    first  time  only 

rtuui  uODi 
accrued  at  and  not  before  the  time  at  which   such   fraud  diMovery 

shall  or  with  reasonable  diligence*  might   have  been  first  ^Ji^^f' 

known  or  discovered ;  provided  that  nothing  in  this  clause  genoe, 

contained  shall  enable  any  owner  of  lands  or  rents  to  have  uJ^^a 

a  suit  in  equity  for  the  recovery  of  such  lands  or  rents,  or  ^>ondfide 

for  setting  aside  any  conveyance  of  such  lands  or  rents,  on 

account  of  fraud,  against  any  bondjide  purchaser*  for  valuable 

consideration  who  has  not  assisted  in  the  commission  of  such 

fraud,  and  who  at  the  time  that  he  made  the  purchase  did 

not  know  and  had  no  reason  to  believe*  that  any  such  fraud 

had  been  committed.^ 

>  '*  What  is  meant  by  concealed  fraud  ?    It  does  not  mean  the  case  of  Meaning 
a  party  entering  wrongfully  into  possession  ;  it  means  a  case  of  designed  ^^^^' 
fraud,  by  which  a  party,  knowing  to  whom  the  right  belongs,  conceals  f„m<jL»' 
the  circumstances  giving  that  right,  and  by  means  of  such  concealment, 
enables  himself  to  enter  and  hold."    Per  Kimdbrslbt,  V.-C.  (/>). 

The    omission  by  an  insolvent  from  his   schedule  of  reversionary  What 
interests  in  freehold  and  copyhold  property  to  the  equity  of  redemption  amounts 
of  which  he  was  entitled,  was  held  to  be  a  "  concealed  fraud  "  within  ^^^^' 
this  section  (q),  fraud. 

Concealment  of  the  illegitimacy  of  an  eldest  son  by  such  son  and 
his  parents,  from  the  next  (and  eldest  legitimate)  son,  is  a  ^  concealed 
fraud'' (r). 

Concealment  by  an  agent,  who  purchases  from  his  principal  at  an  under-  Principal 
value,  amounts  to  fraud  ;  and  such  a  transaction  has  been  opened  upon  ^<l  agent, 
bill  filed,  although  all  matters  in  dispute  between  the  parties  had  been 
previously  referred  to  an  arbitrator,  and  mutual   releases    had   been 

(p)  Pare  V.   Petre,   1   Drew.  897.  (?)  Sturgiev.  Morte,  24  B.  541. 

C.»mpare    Vane  v.   Vane,  L.  B.  8  Ch.  (r)  Vane  v.  Vane,  L.  R.  8  Ch.  883. 

888. 
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executed  pursuant  to  his  award  («).  A  bribe  taken  by  any  person  in  a 
fiduciary  position  stands  upon  the  same  footing  (t). 

The  mere  fact  of  obtaining  a  conveyance  from  a  lunatic  who  is 
represented  by  an  independent  solicitor  is  not  a  fraud,  in  the  absence  of 
mala  fides  or  knowledge  of  the  lunacy  on  the  part  of  the  purchaser  (u). 
"  But  a  case  of  direct  and  positive  fraud,  of  which  the  lunacy  forms  one 
fact  or  circumstance,  is  clearly  a  subject  for  equitable  interference."  Per 
LoKD  Truro  (x).  And  semhle  that  knowledge  on  the  part  of  the 
grantee,  of  the  state  of  mind  of  the  lunatic,  would  be  sufficient  to  bring 
the  case  within  s.  26  (y).  But  if  ttie  alleged  fraud  is  open  and  palpable, 
the  fact  of  the  person  affected  thereby  being  of  very  dull  intellect, 
though  not  lunatic,  will  not  induce  the  Court  to  hold  it  to  be  "  concealed 
fraud,"  especially  where  such  person  acted  under  the  advice  of  his 
solicitor  (z). 

The  working  by  a  surface  owner,  of  mines  under  his  land  which 
are  reserved  to  the  lord  of  the  manor,  without  the  lord's  knowledge,  is 
a  concealed  fraud  within  this  section  (a).  Underground  working  of  an 
adjoining  owner's  mine  is  a  concealed  trespass ;  but  Lord  Romilly, 
M.E>.,  thought  it  did  not  amount  to  a  concealed  fraud,  in  the  absence  of 
proof  of  direct  fraud  (6).  But  this  opinion  has  been  questioned  by 
Malins,  V.-C,  who  said:  "For  the  purpose  of  the  statute  the  breaking 
of  bounds  into  your  neigbour's  colliery  must  be  considered  a  fraudulent 
act  *'  (c).  And  the  same  view  has  been  taken  by  Hall,  V.-C,  (d)  and 
Frt,  J.,  ( e)  in  recent  cases.  But  a  distinction  has  been  draivn 
between  an  inadvertent  and  a  deliberate  trespass  (/). 

The  interest  of  a  fund  in  court  had  been  paid  to  the  heir-at-law  of 
a  former  owner  of  the  property  which  it  represented,  for  fifty  years 
under  an  order  of  court.  Upon  petition  for  payment  out  to  his  repre- 
sentatives, the  respondents  (the  devisees  of  such  former  owner)  were 
not  allowed  to  set  up  a  case  of  fraud  in  obtaining  the  order  for  pay- 
ment of  interest;  but  leave  was  given  them  to  file  a  bill  within  ten 
days  (g). 

In  cases  of  fraud,  distinct  proof  will  be  required  against  persons  liable 
to  be  made  answerable  for  the  consequences  of  it  (h).    The  onus  of 


(f)  Trevelyan  v.  Charter,  11  CL  & 
Fin.  714. 

(0  Metropolitan  Bank  v.  IlHron,  6 
Ex.  D.  819. 

(«)  Price  V.  Berrington,  3  M.  &  G. 
486  ;  compare  Motion  v.  Clamroux,  4 
Ex.  17. 

(x)  8  M.  &  G.  498. 

(y)  Letois  v.  Thomas,  8  H.  26. 

(z)  ManJby  v.  Bemcke,  8  K.  &  J. 
848. 

(a)  Earl  of  Dartmouth  v.  Spittle^  19 


W.  R.  444. 

(6)  Dean  v.  Thwaite,  21  B.  621. 

(c)  Eccletia^tical  Commissioneri  v. 
N.  E,  By.  Co.,  4  Ch.  D.  845  -  860. 

(rf)  Afhton  V.  Stock,  26  W.  R.  862. 

(c)  WHlianu  v.  Baggett,  46  L.  J. 
Ch.  849. 

(/)  Trotter  v.  Maclean,  13  Ch.  1). 
574;  Joicey  v.  Dickinson,  26  S.  J.  109. 

ig)  Ex  parte  Breach,  12  W.  R.  769. 

{h)  Dean  v.  ThwaUe,  21  B.  621— 
623. 


Digitized  by  CjOOQ IC 


CONCEALED   FRAUD.  63 

proving  both  the  fraud  aiid  the  concealment  liea  npon  the  person  %ki Will, 
alleging  them  (i).  j»  °- 27, 

Where  it  was  doubtful  whether  renewable  leaseholds  passed  by  an     *  ^^* 
instrument  under  which  the  defendant  claimed,  but  his  predecessors  in  Laches  dia- 
title  had  entered  and  obtained  renewals  for  their  own  benefit,  under  o^Udes  to 
circumstances  which  the  plaintiff  alleged  to  be  fraudulent,  tixty-two 
years  before  bill  filed,  the  plaintiff  was  held  to  be  barred,  and  the  case 
not  to  come  within  this  section.     All  the  persons  who  could  have 
explained  the  circumstances  were  dead  (k). 

'  A  plaintiff,  in  1868,  set  up  a  title  which  depended  upon  a  marriage  What 
in  1724,  and  alleged  that  certain  registers  were  fraudulently  mutilated  JJ^nounts  to 
and  an  index  of  names  gummed  up,  so  that  he  was  unable  to  ascertain  j^^^Jq  ^^i, 
the  names  of  persons  married  during  that  year.     It  was  held  that  the  gence.*' 
marriage  might  have  been  proved  with  reasonable  diligence  before  1868, 
and  a  demurrer  was  allowed  (l). 

Plaintiffs  alleged  in  1880  that  on  the  death  intestate  of  X.  in  1799 
defendant's  predecessor  in  title  took  possession  of  real  estate  as  heir-at- 
law  of  X.,  fraudulently  concealing  the  fact  that  he  was  illegitimate. 
Held,  that  the  plaintiffs  could  have  ascertained  the  facts  earlier  by 
reasonable  diligence,  and  were,  therefore,  barred  (m). 

Disputed  boundaries  between  two  adjoining  collieries  were  settled  by 
mutual  agreement  in  1862,  and  releases  in  respect  of  prior  wrongful 
workings  given  in  1864.  Notwithstanding  this,  the  defendants  con- 
tinued to  get  coal  by  underground  workings  from  the  plaintiffs'  mines 
during  1863  and  1864 ;  and  upon  discovering  such  workings  in  1870, 
the  plaintiffs  filed  a  bill  for  an  account  Malins,  V.-C,  held  that 
though  they  had  made  no  inquiry,  they  had  used  reasonable  diligence. 
He  said :  "  Are  you  bound  to  make  inquiry  of  your  neighl»our  whether 
he  has  robbed  you  or  not?  If  you  have  a  neighbour,  and  treat  him  as  a 
respectable  person  who  would  not  do  so  improper  an  act,  I  cannot  con- 
ceive that  there  can  be  any  necessity  on  the  part  of  the  plaintiffs  to 
make  the  inquiry.  Have  you  violated  these  boundaries  which  tee  settled  in 
1862  ?  Did  yoii,  in  1863,  in  defiance  of  all  that,  break  the  bou7uis,  and 
carry  away  one  hundred  thousand  ions  of  coal,  and  break  our  boundary  so 
as  to  expose  us  to  inimdations  from  your  colliery  ?  I  cann  t  conceive 
that  reasonable  diligence  required  it'*  (n). 

In  the  same  case,  the  Vice-Chancellor  disapproved  of  the  rule  laid 
down  by  Lord  Rohixlt,  M.R.,  that  in  the  absence  of  proof  to  the  con- 

(t)  Jtains  V.  Bwxton,  14  Oh.  D.  537.  Ch.  4. 

(k)  Petre  v.  Petre,  1  Drew.  371.  (n)  Ecdesiastical    Commissioners  v. 

(0  Chetham  v.  ffoare,  L.  R.  9  Eq.  N.  E.  Ry,  Co.,  4  Ch.  D.  845—861—2; 

571.     Soe  also  Sturgis  v.  Morse,  21  B.  See  also  Ashton  v.  Stock,  25  W.  R. 

541—546.  862;  and  Williams  v.  Raggett,  46  L. 

(m)  Willis  V.  Ewrl  Hwoe,  50  L.  J.  J.  Ch.  849. 


Digitized  by  CjOOQ IC 


G4 


STATUTES   OF   LIMITATION. 


3&4Will. 
4,c.  27, 

§26. 


Meamog 
of  "Iwnd 
fide  pur- 
chaser." 


Fraud  of 
agent  im- 
pated  to 
principal. 


Under- 
ground 
trespass — 


trary  the  Court  would  assume  the  whole  of  the  working  to  have  taken 
place  within  six  years  (and  so  to  fall  within  s.  42),  but  that  the  defendant 
might  escape  liability  by  proving  that  the  whole  of  the  coal  had,  in  fact, 
been  got  more  than  six  years  before  bill  filed  (o).  Malins,  V.-C, 
remarked,  "This  is  too  broad  in  my  opinion.  If  it  was  taken  away 
more  than  six  years  ago  and  the  plaintiff  knew  that,  or  had  the  means 
of  knowing  it,  then  it  is  very  reasonable  that  the  statute  should  be 
applied  ;  but,  according  to  this,  although  in  the  case  I  have  suggested,  a 
man  may  have  an  estate  which  he  believes  to  be  untouched,  his 
neighbour  may  have  robbed  him  more  than  six  years  ago,  but  he  does 
not  find  him  out,  according  to  this  decision  he  may  rob  him  success- 
fully, because  the  Statute  of  Limitations  does  not  apply.  That,  in  my 
opinion,  lays  down  the  rule  far  too  broadly.  If  Lord  Romilly  meant  to 
say,  Let  him  prove  that  it  was  done  m^tre  than  six  years  {ago  ?)  and  the 
plaintiff  knew  it,  then  it  is  in  accordance  with  all  the  other  decisions, 
and  with  my  view  of  the  case  "  (p). 

And  when  a  bill  filed  to  established  the  plaintiff's  title  as  heir-at-laia 
to  certain  estates  of  which  his  elder  brother  B.  and  B.'s  heir  had  been  in 
possession  for  forty  years,  alleged  that  the  fact  of  B.'8  illegitimacy  had 
been  concealed  from  the  plaintiff  by  their  parents,  and  B.,  a  demurrer 
was  overruled  on  the  ground  that  the  plaintiff  had  used  reasonable 
diligence  (q). 

*  In  the  same  case  it  was  doubted  whether  the  defence  of  being  a  bond 
fide  purchaser  for  value  could  be  raised  by  demurrer  («);  and  the 
meaning  of  the  words  from  "  bond  fide  purchaser''  to  the  end  of  the  section 
was  fully  discussed  by  Jambs,  L.  J.,  who  came  to  the  conclusion  ''  that 
it  was  meant  that  the  purchaser  should  be  really  a  purchaser,  and  not 
merely  a  donee  taking  a  gift  under  the  form  of  a  purchase." 

^  The  Court  was  also  of  opinion  that  the  concluding  words  of  the 
section  were  not  intended  to  make  actual  personal  fraud  necessary  to 
deprive  a  purchaser  of  the  benefit  of  the  exception  ;  but  that  the  section 
ought  to  be  read  as  if  it  had  concluded  thus:—**  who  did  not  know,  and 
had  no  reason  to  believe,  either  by  himself  or  by  some  agent  whose 
knowledge  or  reason  to  believe  is  by  settled  law  taken  to  be  Ms,  that 
any  such  fraud  had  been  committed  "  (<). 

B  In  cases  of  mistake  time  runs  from  the  discovery  of  the  mistake  (u). 

In  cases  of  underground  trespass  into  an  adjoining  owner's  coal  mine, 
the  measure  of  damages  is  the  actual  value  at  the  pit's  mouth  of  the 


(o)  Dean  v.  ThwaUe^  21  B.  621. 

(p)  4  Ch.  D.  864.  Compare  Ash' 
ton  y.  Stock,  26  W.  R.  862 ;  WiUiams 
V.  BaggeU,  46  L.  J.  Ch.  849;  Trotter 
V.  Maclean,  18  Oh.  D.  674;  Joicey  v. 
IHckinson,  26  S.  J.  100. 


(q)  Vane  v.  Vane,  L.  R.  8  Ch. 
883. 

(«)  L.  "R.  8  Ch.  388. 

(0  Ibid.  400. 

(«)  Brooksbank  v.  Smith,  2  Y.  &  C. 
68. 
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coal  wrongfully  ab«tracted,  after  deducting,  in  the  caAe  of  accidental  8  &  4  Will, 
trespass,  the  cost  of  severance  and  bringiug  to  bank,  and  in  the  case  of    1'  ^^' 
deliberate  trespass,  the  cost  of  bringing  to  bank  onlj  (x).    And  the    ^  ^^* 
trespa<tser  has  been  made  to  pay  damages  in  respect  of  coal  which  his  meMor*  of 
wrongful  acts  have  made  unworkable  (y).  damages. 


ACQUIBSOBirOB. 


27.  Provided  always,  and  be  it  farther  enacted,  that  nothing  s  ft  4  WUL 
in  this  Act  contained  shall  be  deemed  to  interfere  with  any    ^  07' 

rule  or  jurisdiction  of  Courts  of  Equity  in  refusing  relief  on *— 

the  ground  of  acquiescence*  or  otherwise  to  any  person*  whose  not  to 
right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  *^^ . . 

Act  rules  as  to 

aoquies- 

>  **  If  a  party  having  a  right  stands  by  and  sees  another  desling  with  oonoe. 
the  property  in  a  manner  inconsistent  with  that  right,  and  makes  no  Kffeot  of 
objection  while  the  act  is  in  progress,  he  cannot  afterwards  complain/'  ^  ■•®' 
Per  Lord  Cottbnham,  C.  («).    Acquiescence  cannot  be  imputed  to  a  . 
minor  (a)  unless  he  is  one  of  several  plaintiffs ;  and  then  »embU  he  may  oexme  of 
be  bound  by  the  acquiescence  of  a  co-plaintitf  who  is  m  jurii.     Per  infants. 
TuBNBR,  V.C.  (b);  who  also  said,  in  the  same  case,  **  Parties  cannot,  I 
think,  be  said  to  acquiesce  in  the  claims  of  others,  unless  they  are  fully 
cognizant  of  their  rights  to  dispute  them  **  (e). 

The  distinction  between  acquiescence  and  Uiches  was  thus  laid  down  Aoqni. 
by  Lord  Ceanworth,  C.  : — **  So  far  as  laches  is  a  defence,  I  take  it  that  ««<»noe 
where  there  is  a  Statute  of  Limitations,  the  objection  of  simple  laches  Jhltin^^^^ 
does  not  apply  until  the  ezpiratioo  of  the  time  allowed  by  the  statute,  gubhed. 
But  acquiescence  is  a  different  thing  ;  it  means  more  than  laches.    .    .    . 
But  the  fact  of  simply  neglecting  to  enforce  a  claim  for  the  period 
during  which  the  law  permits  him  to  delay,  without  losing  his  right, 
I  conceive  cannot  be  an  equitable  bar  (d), 

"  Acquiescence,  as  I  conceive,  imports  knowledge    .     .    .    and  in  Aoqul- 

cases  of  this  sort  I  think  that  acquiescence  imports  full  knowledge,  for  f«c«o<» 

imports 

(x>  EccMasUeal  Cammistioners  v.  (a)  Ibid 

N.  B,  Ry.  Co.,  4  Ch.  D.  S46 ;  AshUm  v.  (h)  Marker  v.  Marker,  9  H.  11—15. 

Stock,    25    W.    B.    S62 ;   Joicey    ▼.  But  compare  March  v.  RussdL,  8  M. 

DicKnsofs  26  S.  J.  109.  k  C.  81. 

[y)  WtUiams  ▼.  BagffeU,  46  L.  J.  Ch.  {c)  Ibid,,  p.  16. 

849.  id)  JrcMcld  v.  Seuay,  9  R.  U  C. 

(f)    Duke    of    Leeds   ▼.   Bad   of  860—888.    Compare  /»«*«  v.  Petre, 

Amherst,  2  Pha  128.  cited  under  s.  26,  ante,  pp.  61  and  68. 
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6G  STATUTES   OP  LIMITATION. 

8  &  4  WiU.  I  take  the  rule  to  be  quite  settled  that  a  cestui  que  trust  cannot  be  bound 

1  fl.2''    by  acquiescence  unless  he  has  been  fully  informed  of  his  rights,  and 

\    1*     of  all  the  material  facts  and  circumstances  of  the  case."    Per  Turhbr, 

full  know-  L.  J .  (e).    As  to  whether  an  equitable  remainderman  is  bound  by  acquies- 

loQg«.  cence  and  the  onus  of  proof  when  acquiescence  is  set  up  by  a  trustee 

against  his  cestui  que  trusty  see  Ihid.^  pp.  73  and  77.     A  bill,  in  1846,  to 

set    aside  a  sale  of  a  reversionary  interest  at  an  alleged  undervalue 

in  1822  was  dismissed  with  costs  on  the  ground  of  delay  ;  the  tenant  for 

life  having  been  dead  sixteen  years  and  the  purchaser  more  than  twenty 

years  (/) 

Where  a  widow,  who  was  entitled  to  a  legacy  and  annuity,  lived  twenty- 
eight  years  and  might  have  enforced  payment  of  them,  a  bill  by  her 
executrix  to  enforce  such  payment  was  dismissed  with  costs,  no  evidence 
of  any  payment  or  explanation  of  non-payment  being  given  {g). 

A  residuary  legatee  who  knew  of  his  testator's  will  was  held  to  be 
barred  by  twenty-three  years'  acquiescence  Qi), 

Beneficiaries  under  a    will,  who  had  acquiesced  for  twelve    years 

in  an  investment  which  they  alleged  to  be  a  breach  of  trust,  were  held 

disentitled  to  relief.    Their  testator  had  been  dead  nearly  fifty-three 

years  (i). 

AcquiM-        9  Although  time  does  not  run  as  between  trustee  and  cestui  que  trusty 

p^lTeven   ^^^  general  rule  of  equity  that  encouragement  should  not  be  given  to 

between      stale  demands  is  equally  applicable  (k), 

trustee  and  Where  annuities  were  charged  upon  an  estate  which  became  un- 
^j.j^  *^  profitable,  and  yielded  no  income  for  nearly  thirty  years,  it  was  held 
that  the  annuitants  were  entitled  to  arrears  of  their  annuities  out  of 
the  first  funds  received,  when  the  estate  again  became  profitable  ; 
and  that  they  were  not  gnilty  of  kiches  in  not  taking  proceedings 
during  the  time  in  which  no  payments  could  have  been  made  to 
them  (I). 

It  has  not  been  thought  necessary  to  state  the  effect  of  numerous  old 
cases  upon  the  question  of  aquiescence,  which  may,  however,  be  re- 
ferred to  (m). 

(e)  Life 'Asfociation  of  Scotland  v.  C.  570—570;  Thompson  v.  Eastwood^ 

Siddal,  8  D.  F.  &  J.  58—74.  2  Ap.  Oa.  215.    Compare  €freen*s  case, 

if)  Sitbtring  v.  EaH  of  Balcarras,  L.  R.  18Eq.  428—482.    And  see  now 

8  De  G.  &  S.  737.    Compare  Spack-  86  &  87  Vict  a  66,  s.  25  (2). 

man  v.  Evans,  L.  R.  3  H.  L.  171—  (I)  Pitt  v.  Lord  Dacre,  8  Ch.  D. 

221 ;  Petre  v.  PHre,  ante,  pp.  61  and  68.  295—299. 

ig)  PaUison  v.  Hawkesiorth,  10  B.  (m)  Svanton  v.  Raven,  8  Atk.  104; 

875.  Newton  v.  Ayscovgh,   19  Ves.   584; 

(k)  Partiock   v.  Gardner,  11  L.  J.  Selsey  v.  Rhodes,  1  BIL  N.  R.  1;  Hicks 

N.  a  (Ch.)  813.  V.  Cooke,  4  Dow.  17 ;  Tucker  v.  Tucker, 

(i)  Browne  v.  Cross,  14  B.  105.  18  Price  119;  Cfray  v.  Chaplin,  2  Russ. 

{k}  M'lhnnen  v.   WhiU,  11  H.  L.  126. 
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MORTGAGEES  IN  POSSESSION. 

28.*  RepeaJ^hy 8,9 (md replaced hyB,T of  tlu 
1874,  as  from  the  Ist  of  January,  1879.    Sect  T  of  the  last    •  28 ' 

TnentioTied  Act  is  ae  follows : —  *— 

{J}  When  a  mortgagee  shall  have  obtained  the  possession    S7  k  88 
or  receipt  of  the  profits  of  any  land  or  the  receipt  of  any      |  m    ' 

rent  comprised  in  his  mortgage,*  the   mortgagor,  or  any  — 

person  claiming  through  him,^  shall  not  bring  any  action  in  fayoar 
or  suit  to  redeem  the  mortgage  but  within  twelve*  years*  ^!^^" 
next  after  the  time  at  which  the  mortgagee^  obtained  such  poaseadoa 
possession  or  receipt,^  unless  in  the  meantime  an  acknow-  time  he* 
ledgment^  in  writing  of  the  title  of  the  mortgagor,  or  of  ^^^  V^- 
his  right  to  redemption,  shall   have  been   given  to  the  from  any 
mortgagor  or  some  person  claiming  his  estate  or  to  the  j^^]J^| 
ageut^^  of  such  mortgagor  or  person,  signed  by  the  mort-  be  may 
gagee  or  the  person  claiming  through  him ;  and  in  such  JJJ^  ^^^ 
case  no  such  action  or  suit  shall  be  brought  but  within  fiw>'*» 
twelve*  years  next  after  the  time  at  which  such  acknow-  ,j^  ^^ 
lodgment,  or  the  last  of  such  acknowledgments,  if  more  iimitati<m 
than  one,  was  given ;  and  when  there  shall  be  more  than  JJ^JJ^T 
one  mortgagor,  or  more  than  one  person  claiming  through 
the  mortgagor  or   mortgagors,   such  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  persons,  or  his  or  their 
agent,  shall  be  as  efifectual  as  if  the  same  had  been  given 
to  all  such  mortgagors  or  persons ;  but  where  there  shall 
be  more  than  one  moiigagee,  or  more  than  one  person 
claiming  the  estate  or  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of 
such  mortgagees  or  persons,  shall   be  effectual  only  as 
against  the  party  or  parties  signing  as  aforesaid,  and  the 
person   or  persons  claiming  any  part  of  the  mortgage 
money,  or  land,  or  rent  by,  from,  or  under  him  or  them, 
and  any  person  or  persons  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or  in  defeasance 
of  hid  or  their  estate  or  estates,  interest  or  interests,  and 

F  2 
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STATUTES   OK    LIMITATION. 


3  &  4  Will. 
4,  c.  27, 

§28. 

87&38 
Vict.  c.  67, 

§7. 

Proviso  for 
case  of  ac- 
knowledg- 
ment by 
one  of 
several 
moi  tga- 
gees  in 
poBHession. 


Effect  of 
new  enact- 
ment 


Retro- 
spective. 


Express 
agreement 
may  ex- 
clude this 
section. 


shall  not  operate  to  give  to  the  mortgagor  or  mortgagoi's  a 
right  to  redeem  the  mortgage  as  against  the  person  or 
persons  entitled  to  any  other  undivided  or  divided  part  of 
the  money,  or  land,  or  rent ;  and  where  such  of  the  mort- 
gagees or  persons  aforesaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  tlie 
land  or  rent  comprised  in  the  mortgage,  or  some  estate 
or  interest  therein,  and  not  to  any  ascertained  part  of  the 
mortgage  money ,^^  the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or 
rent,  on  payment,  with  interest,  of  the  part  of  the  mort- 
gage money  which  shall  bear  the  same  proportion  to  the 
whole  of  the  mortgage  money  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the 
whole  of  the  land  or  rent  comprised  in  the  mort^^age.^^] 

«  Sect.  7  of  the  Act  of  1874  merely  substitutes  "  twelve  years  "  fi>r 
"  twenty  years,'*  and  corrects  one  or  two  verbal  inaccuracies  in  the  older 
enactment;  so  the  cases  decided  upon  the  construction  of  3  &  4  Will.  4, 
c.  27,  8.  28,  will  still  be  useful. 

•  This  section  is  retrospective.  When  a  mortgagee  had  been  in  pos- 
session peventeen  years  before  t^e  passing  of  the  Act,  it  was  held  that 
the  mortgagor  had  only  three  years  afterwards  within  which  to  take 
proceedings  (n). 

*  But  where  a  mortgagee,  who  had  received  no  interest  or  acknow- 
ledgment since  1812,  and  did  not  even  know  of  his  rights,  was  brought 
before  the  Court  in  1837  as  a  defendant  to  a  bill  filed  in  1833  by  a 
subsequent  incumbrancer,  it  was  held  that  he  was  not  barred  by  the 
statute  (o). 

»  A  mortgage  by  way  of  trust  for  sale  is  within  this  section,  and  not 
8.  25  (p)f  and  the  trust  is  extinct  at  the  end  of  the  twelve  years  (q), 

Qncere  whether  a  sale,  with  a  conditional  right  of  re-purchase  at  the 
same  price,  is  a  mortgage  within  this  section  (r). 

0  "  I  am  disposed  to  think  that  the  statute  cannot  apply,  so  as  to 
make  the  mere  possession  by  the  mortgagee  for  twenty  years  without 


(n)  Batchtlor  v.  MiddUton,  6  H. 
76. 

(o)  Murphy  V.  Stone,  1  Dr.  &  Wal. 
S86. 

(p)  Law  v  Bagwell^  4  Dr.  &  War. 
898  J  Locking  v.  Parker,  L,  B,  8  Ch. 
30 ;    Yanlhy  v.  Hoi'and,  L.  l\,  20  Kq. 


428;  Re  Alison^  Johnson  v.  MounteVf 
11  Ch.  D.  284. 

iq)  Chapman  v.  Corpe,  27  W.  R. 
781.  Compare  Banner  v.  Benidge, 
18  Ch.  J).  254. 

(r)  Alderton  v.  White,  2  De  G.  & 
J.  97. 


Digitized  by  CjOOQ IC 


MORTOAGEKS   IN    POSSESSION.  69 

acknowledgment  a  bar  to  redemption,  where  the  origiiud  contract  is  in  8  &  4  Will, 
terms  that  the  mortgagor  may  redeem  at  any  time  during  a  period  extending    ^  ^^^» 
beyond  the  twenty  years;  but  that  does  not  dispose  of  the  question  whether    II  ^T  j 
the  statute  would  not  bar  anj  such  right  as  is  claimed  here  to  redeem  Vict.  c  67, 
on  terms  different  from  those  expressed  iu  the  deed."    Per  Lord  Cran-      §  7. 

WORTH,  C.  (S).  m^ilib 

^  In  the  absence  of  any  such  special  agreement,  however,  time  runs  begins  to 
against  a  mortgagor  from  the  moment  a  mortgagee  takes  possession  qud  '^'^• 
mortgagee ;  and  he  will  be  barred  in  twenty  [or  twelve]  years,  without 
any  saving  for  disabilities,  unless  some  admission  of  his  title  is  made  by 
the  mortgagee  (t). 

If  a  mortgagee  has  been  in  undisturbed  possession  of  any  part  of  the 
land  comprised  in  his  mortgage  for  the  statutory  period,  the  light  of  the 
mortgagor  to  redeem  that  part  is  barred,  though  he  may  redeem  any 
part  that  the  mortgagee  has  not  been  so  in  possession  of  (if). 

The  mortgagor  is  absolutely  barred  at  the  end  of  the  twelve  years,  as 
the  savings  for  disability  do  not  apply  as  between  mortgagor  and  mort- 
gagee (x). 

'  If,  however,  he  enters  in  some  other  character  than  that  of  mortgagee 
(e,g.j  as  purchaser  of  the  equity  of  redemption)  the  rule  does  not  apply, 
but  he  holds  under  the  title  of  his  vendor  (y).  And  if  a  mortgagee  in 
possession  purchases  the  interest  of  the  tenant  for  life  in  the  equity 
of  redemption,  time  will  not  run  against  the  remaindermen  (z).  And 
the  same  rule  applies  where  a  mortgagee  becomes  tenant  for  life  or 
tenant  in  common  of  the  equity  of  redemption  otherwise  than  by 
purchase  (a). 

Where  a  person  who  originally  entered  as  agent  to  the  mortgagor  took 
a  transfer  of  the  mortgage  shortly  after  the  bankruptcy  of  the  mortgagor 
and  remained  in  possession  twenty-eight  years,  the  mortgagor  was  held 
to  be  barred  (b). 

Where  a  person  entered  into  possession  under  an  agreement  to 
purchase  a  mortgaged  estate,  and  actually  paid  off  the  mortgages,  the 
mortgagor  on  &ling  a  bill  for  redemption  nearly  fifty  years  alterwards 
was  held  to  be  barred  (c).  Where  a  bill  for  redemption,  filed  twenty- 
five  years  after  the  date  of  the  mortgage,  stated  that  the  mortgagee 

(a)  Alderson  v.  White,  2  De  G.  &  J.  Cork,  1  Dr.  &  WaL  714—715. 

97—109.  (2)  Bffde  v.  Dailaway,  2  H.  628. 

(t)  Jtaffety  v.  King,  1  Keen,  601—  [a)   Wynne  v.  Sty  an,  1  Pha  303— 

616.  "*  806. 

(u)  Kinsman  v.  Rouse,  17  Ch.  D.  (6)  MarkwicJc  r.   Hardingham,   15 

104.  Ch.  D.  339. 

(x)  lUd.;  Porster  v.  Patterson,  17  (c)  Browne  v.   B  shop  of   Cork,    1 

Ch.  U.  132.  Dr.  k  WaL  700.     Compare   Ward  v. 

(y)   Hqffety  v.  King,  1  Keen,  610 —  Cartlar,  cited  under  s.  3,  ante,  p.  12. 

617.  Compare  Browne  v.  Bishop  of 
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4,  c.  27, 
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entered  into  posseesion  *^ shortly  after"  the  date  of  the  mortgage,  the 
Court  would  not  presume,  upon  demurrer,  that  he  had  been  in  posseB- 
sion  twenty  years  (d). 

The  statute  was  held  to  be  no  bar  to  a  mortgagor's  right  to  recover 
damages  for  coal  which  the  mortgagee  had  allowed  treepasuers  to  abstract 
from  under  the  mortgaged  property  (e). 

•  Of  course  if  a  mortgagee  in  possession  makes  any  acknowledgment  of 
the  mortgagor's  title,  time  will  begin  to  nin  against  the  latter  from 
such  acknowledgment.  As  to  what  constitutes  an  acknowledgment 
reference  may  be  made  to  the  cases  cited  under  s.  14  (/),  s.  40  (g),  and 
s.  42  (h),  as  well  as  to  the  following  cases  under  this  section. 

Qucere  whether  the  fact  of  an  account  being  kept  by  a  mortgagor  in 
possession  amounts  to  an  acknowledgment  under  this  section  (i). 

The  following  letter  from  a  mortgagee  in  poesession  to  the  grand- 
father of  the  infant  heiress  of  the  mortgagor  was  held  a  suiticient 
acknowledgment : — 

^  Concerning  the  business  at  Hendred  [the  name  of  the  mortgaged 
property],  which  you  know  nearlj'  as  well  as  myself,  as  there  has  been 
nothing  kept  from  you,  which  I  am  very  willing  to  settle  if  your 
grand-daughter  is  of  age.  I  never  told  you  any  otherways ;  as  I 
have  been  informed  she  is  the  heiress  of  what  there  is.  As  for 
Chancery,  I  think  there  is  no  good  there.  The  difference  is  not  worth 
much.  I  shall  hear  from  your  grand-daughter  about  the  business." 
The  bill  was  filed  nearly  seventeen  years  after  the  date  of  the  letter  (A;). 

A  mortgagee  who  had  been  in  possession  more  than  twenty  years 
wrote  to  the  mortgagor's  solicitor :  "  I  do  not  see  the  use  of  a  meeting 
either  here  or  at  Manchester,  unless  some  party  is  ready  with  the  money 
to  pay  me  off."  Held  that  this  was  a  sufficient  acknowledgment  of  the 
mortgagor*s  title  (/). 

A  letter  containing  the  words  "  I  deny  the  claim  of  your  client," 
written  by  a  mortgagee  to  the  solicitor  of  a  subsequent  incumbrancer, 
in  reply  to  a  demand  for  an  account,  was  held  not  to  amount  to 
acknowledgment  (m). 

'®  The  acknowledgment  may  be  made  to  the  mortgagor  or  his  agent. 
An  acknowledgment  to  a  third  person,  e.g,,  by  the  transfer  of  the 
mortgage  (n),  is  not  sufficient.  "  It  is  not  necessary  to  make  a  person 
an  agent,  that  he  should  have  an  actual  authority  to  act.    The  question 


id)  Baker  v.  Wetton,  14  Sim.  426. 

(e)  Hood  v.EasUm,  2  Giff.  692. 

(/)  AnU,  p.  87. 

{g)  Post,  p.  87. 

(A)  Post,  p.  96. 

(i)  Baker  v.  WeUon,  14  Sim.  426. 

\k)  Trulock    v.     Bobey,     12    Sim. 


402. 

{I)  Stansfidd  v.  Hobson,  3  D.  M.  & 
G.  620--623— 626. 

(m)  Thompson  v.  Bowyer,  11  W.  R. 
975. 

in)  Batchelor  v.  MiddUton,  6  H. 
75-84. 
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ia  whether  the  party  who  wrote  the  letter  did  not  treat  the  partj  to  8  A  4  Will, 
whom  it  was  written  as  the  agent  **    P^r  Shadwell,  V.-C.  (o).  J»  ^^^» 

"  These  words  '*  are  directed  to  the  case  of  several  mortgagees,  where    f.  ^^ 
an  account  taken  against  one  will  bind  his  interest,  but  not  the  interest  yiot.  o.  57, 
of  an  J  other  person.    But  when  the  mortgage  is  to  secure  monej  to      §  7, 
two  or  more  persons  jointly,  there  must  be  an  acknowledgment  by  alL''  gff^ct  of 
Per  Mauks,  V.-C.  (p).  proviso  m 

"It  appears  to  me,  therefore,  to  be  the  best  construction  of  this^o^^sknoi*- 
involved  and  difficult  section,  to  hold  that    the    provisions   as    to  ij?^^ 
acknowledgment  by  some  of  several  mortgagees  apply,  only,  where  teveral 
they  have  separate  interests  either  in  the  money  or  the  land."    Per  mortga- 
MbLUSH,  K  J.  (,).  J^on. 

'*  Accordingly  it  was  held  that  where  two  mortgagees  advance  money 
upon  a  joint  account,  and  remain  in  possession  more  than  twenty  [or 
now  twelve]  years,  an  acknowledgment  by  one  of  them  only  is  totally 
inoperative :  but  Jambs,  L.  J.,  expressly  said,  "  Our  decision  is  confined 
to  the  case  of  mortgagees  who  are  trustees,  and  are  shown  to  be  such  ou 
the  face  of  the  deed  "  (r). 

Now  it  is  quite  possible  that  joint  mortgagees,  who  are  not  trustees 
(e.^.,  partnersX  might  be  in  possession ;  and  the  case  of  an  acknow- 
ledgment by  ene  of  their  number  is  not  provided  for  by  the  Act, 
and  does  not  come  within  the  above  decision.  It  is  unfortunate  that 
'*  this  involved  and  difficult  section  "  has  been  re-enacted  as  s.  7  of  the 
Act  of  1874,  without  providing  for  such  a  case,  in  spite  of  the  following 
remarks  of  Mbllish,  L.  J. :  "  If  the  attention  of  the  framers  of  the  Act 
had  been  called  to  this  point,  I  think  they  would  either  have  pro- 
vided that  an  acknowledgment  by  one  should  bind  both,  Mohkh  would 
have  been  very  reaeonabUy  or  that  an  acknowledgment  by  both  should  be 
necessary,  and  an  acknowledgment  by  one  wholly  ineffectual "  («). 

As  regards  the  first  alternative  suggested  by  the  Lord  Justice,  it  may 
be  remarked  that  the  tendency  of  all  recent  legislation  on  the  subject, 
has  been  to  reduce  the  periods  of  limitation ;  and  to  enable  a  title  by 
mere  possession  to  be  more  easily  acquired.  And  in  the  case  of 
trustees,  it  may  have  been  considered  unwise  to  allow  a  cestm  qu€ 
trust  to  be  prejudiced  by  the  act  of  one  only  of  his  trustees.  Perhaps, 
also,  the  above  decision  was  considered  to  have  sufficiently  settled  the 
law.  But  as  that  decision  was  expressly  limited  to  the  case  of  trustees, 
it  is  difficult  to  see  why  some  provision  should  not  have  been  made  for 
oUier  joint  mortgagees  in  possession.     The  most  satisfactory  solution 

(o)  Truloek  v.  Robey,  12  Sim.  402  ~  Ch.  481. 

404.  (r)  Richardum  v.  Younge^  L.  R.  10 

(l>)  Richardaan  v.  Tounge,  L.  R.  10  Eq.  276;  L.  R.  6  Ch.  478. 

Bq.  280.  («)  fbid.,  p.  480. 

iq)  Richardton  v.  Younge,  L.  R.  6 
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8^4  Will,  of  the  difficult}-  might  have  been  to  enact  that  an  acknowledgment 
i  ^ft  ^^  ^"®  ^^  ^^  ^^^^^  mortgagees  should  be  binding  upon  him,  if  he 
^  &  88    ^came  the  survivor  within  twelve  years ;   but  should  otherwise  be 

Vict,  a  67,  wholly  ineflRectual. 

§7. 


CORPORATIONS  SOLE. 

s  &  4  Will  29.  Provided  always,  and  be  it  further  enacted,  that  it 
8  29  *  ^^^'^  ^®  lawful  for  any  archbishop,  bishop,  dean,  prebendary, 
—r: — ^  parson,  vicar,  master  of  hospital,  or  other  spiritual  or  eleemo- 
and  eiee-  syuary  Corporation  sole,  to  make  an  entry  or  distress,  or  to 
mogynary  bring  an  action  or  suit  to  recover  any  land  or  rent^  within 

corpora-  °  •' 

tioneoietosuch  period  as  hereinafter  is  mentioned  next  after  the  time 

^sixtj^^  at  which  the  right  of  such  corporation  sole,  or  of  his  prede- 

years,  or    cessor,  to  make  such  entry  or  distress  or  bring  such  action  or 

b^ciee    "suit  shall  first  have  accrued;    (that  is  to  say,)  the  period 

and  six      during  which  two  persons  in  succession  shall  have  held  the 

office  or  benefice  in  respect  whereof  such  land  or  rent  shall  be 

claimed,  and  six  years  after  a  third  person  shall  have  been 

appointed  thereto,  if  the  times   of  such  two  incumbencies 

and  such  term  of  six  years  taken  together  shall  amount  to  the 

full  period  of  sixty  years;  and  if  such  times  taken  together 

shall  not  amount  to  the  full  period  of  sixty  years,  then  during 

Buch  further  number  of  years  in  addition  to  such  six  years  as 

will  with  the  time  of  the  holding  of  such  two  persons  and 

such  six  years  make  up  the  full  period  of  sixty  years;*  and 

after  the  said  thirty-first  day  of  December,  one  thousand 

eight  hundred  and  thirty-three,  no  such  entry,  distress,  action, 

or  •suit  shall  be  made  or  brought  at  any  time  beyond  the 

determination  of  such  period.* 

This  is  an       ^  This  section  applies  to  "  land  or  rent  '*  only. 

exception  t  Its  practical  effect  is  to  except  every  spiritual  or  eleemosynary  cor- 
poration sole  from  the  provisions  relating  to  private  owners.  Instead  of 
being  barred  in  twenty  [or  twelve]  years,  he  will  only  be  barred  by 
adverse  possession  for  (a)  sixty  years,  or  (fi)  two  incumbencies  and  six 
years,  whichever  is  the  longest 

'  A.  sold  to  B.  certain  lands  which,  together  with  other  landf*,  were 
subject  to  a  chief  rent  payable  to  an  archbishop.    A.  covenanted  to 


froms.  2. 
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indeniniry  B.  against  the  rent,  and  paid  it  from  1766  till  1822.     On  bill  8  &  4  Will 
filed  hy  the  archbishop  in  1849,  it  was  held  that  the  payment  of  rent    ^  ^^* 
by  A.  prevented  the  statute  from  running  in  favour  of  the  land  sold  to     ^  ^^' 
B.    The  archbishop's  right  of  entry  under  s.  3  was  held  to  accrue,  qud 
all  the  land,  when  the  last  payment  of  rent  was  made  (t). 

Land  annexed  to  a  deanery  became  vested  in  the  Ecclesiastical  Com- 
liiissioners,  and  time  was  then  running  against  the  dean.  It  was  held 
(Lord  Blackburn  diss.)  that  the  Commissioners  had  the  same  time 
within  which  to  bring  an  action  as  the  dean  would  have  had  (u). 


ADV0WS0N8. 

80,^  And  be  it  further  enacted,  that  after  the  said  thirty-  SAiWiU. 
first  day  of  December,  one  thousand  eight  hundred  and  thirty-    •  qq  ' 

three,  no  person  shall  bring  any  qxiare  impedit  or  other  action,  — 

or  any  suit,  to  enforce  a  right  to  present  to  or  bestow  any  church,  adTowson 
vicarage,  or  other  ecclesiastical  benefice,  as  the  patron  thereof,  ^JZa  k 
after  the  expiration  of  such  period  as  hereinafter  is  mentioned;  three 
(that  is  to  say,)  the  period  during  which  three  clerks  in  succes-  ™^^Jit. 
sion  shall  have  held  the  same,  all  of  whom  shall  have  obtained  tlons  or 
possession  thereof  adversely  to  the  right  of  presentation  or  IJdv^*" 
gift  of  such  person,  or  of  some  person  through  whom  he  po»»«««on. 
claims,  if  the  times  of  such  incumbencies  taken  together  shall 
amount  to  the  full  period  of  sixty  years;  and  if  the  times  of 
such  incumbencies  shall  not  together  amount  to  the  full 
period  of  sixty  years,  then  after  the  expiration  of  sucli  further 
time  as,  with  the  times  of  such  incumbencies,  will,  make  up 
the  full  period  of  sixty  years. 

'  Sect.  29  applies  to  property  belonging  to  a  benefice  or  other  office  pigtinc- 
filled  by  an  individual ;  this  section  applies  to  the  benefice  or  advowsou  tion  be- 
itself,  and  governs  the  rights,  not  of  the  holder,  but  of  the  patron.  ^^^oq^ 

(e)  Arehbithop  of  Dublin  v.  Lord  p.  17,  ante, 
TrimUiton,  12  L  Ei{.  R.  251—266.  (u)  EceUtiattfcal  Commi$sionert  v. 

Compare    Woodcock  v.    TiUerton,   12  Bowe,  6  A  p.  Ca.  786. 
^        W.  R.  861;  and  Chinnety  v.  Evans, 
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The  following  explanatory  enactment  speaks  for  itself: — 
BISHOPS   BARRED   AS   OTHER  PATRONS. 

^*7  Vict  [3,  And  whereas  doubts  have  been  entertained  whether  the 
-     *         several  periods  by  the  said  Act^  limited  for  bringing  any 


§3. 

BishopB  to 
be  barred 
atthoBame 
periods  as 
other 
patrons. 


8&4WiU. 
4,c.  27, 

§81. 

In  what 
cases  a 
clerk  pre- 
sented by 
the  Grown 
orordinary 
shaUbe 
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hold  ad- 
versely to 
the  patron. 


quare  impedit  or  other  action,  or  any  suit  to  enforce  a 
right  to  present  to  or  bestow  any  ecclesiastical  benefice  as 
the  patron  thereof,  apply  to  the  case  of  a  bishop  claiming 
to  have  right  to  collate  to  or  bestow  any  ecclesiastical 
benefice  in  his  diocese;  and  it  is  expedient  that  all  such 
doubts  should  be  removed :  be  it  therefore  enacted,  that  the 
several  periods  limited  by  the  said  Act  or  by  this  Act  for 
bringing  any  quare  impedit  or  other  action,  or  any  suit 
to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice,  shall  apply  to  the  case  of  any  bishop  claiming  a 
right  as  patron  to  collate  to  or  bestow  any  ecclesiastical 
benefice,  and  that  such  right  shall  be  extinguished  in  the 
same  manner  and  at  the  same  periods  as  the  right  of  any 
other  patron  to  present  to  or  bestow  any  ecclesiastical  bene- 
fice: provided  always,  that  nothing  herein  contained  shall 
be  deemed  to  affect  the  right  of  any  bishop  to  collate  to  any 
ecclesiastical  benefice  by  reason  of  lapse.] 

'  3  &  4  Will.  4,  c.  27. 

81.  Provided  always,  and  be  it  further  enacted,  that  when 
on  the  avoidance,  after  a  clerk  shall  have  obtained  possession 
of  an  ecclesiastical  benefice  adversely  to  the  right  of  presen- 
tation or  gift  of  the  patron  thereof,  a  clerk  shall  be  presented 
or  collated  thereto  by  His  Majesty  or  the  ordinary  by  reason 
of  a  lapse,  such  last-mentioned  clerk  shall  be  deemed  to  have 
obtained  possession  adversely  to  the  right  of  presentation  or 
gift  of  such  patron  as  aforesaid ;  but  when  a  clerk  shall  have 
been  presented  by  His  Majesty  upon  the  avoidance  of  a 
benefice  in  consequence  of  the  incumbent  thereof  having 
been  made  a  bishop,  the  incumbency  of  such  clerk  shall,  for 
the  purposes  of  this  Act,  be  deemed  a  continuation  of  the 
incumbency  of  the  clerk  so  made  bishop. 
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82.*  And  be  it  further  enacted,  that  in  the  construction  of  ^^^^t"* 
this  Act  every  person  claiming  a  right  to  present  to  or  bestow    j  32,' 
any  ecclesiastical  benefice,  as  patron  thereof,  by  virtue  of  provisos 
any  estate,  interest,  or  right  which  the  owner  of  an  estate  tail  to  teaanto 
in  the  advowson  might  have  barred,  shall  be  deemed  to  be  a  i^vow- 
person  claiming  through  the  person  entitled  to  such  estate 
tail,  and  the  right  to  bring  any  qicare  impedit,  action,  or  suit 
shall  be  limited  accordingly. 

^  See  the  provisions  and  cases  relating  to  tenants  in  tail  of  land  or 
rent  (x), 

33.  Provided  always,  and  be  it  further  enacted,  that  after  8  A  4  WUL 
the  said  thirty-first  day  of  December,  one  thousand  eight    c  03' 

hundred  and  thirty-three,  no  person  shall  bring  any  quare  _- *— 

vmpedU  or  other  action,  or  any  suit  to  enforce  a  right  to  period  of 
present  to  or  bestow  any  ecclesiastical  benefice,  as  the  patron  jjj'^^^ 
thereof,  after  the  expiration  of  one  hundi^ed  years  from  the  advowrons 
time   at  which  a  clerk  shall   have  obtained   possession  ofonehun- 
such  benefice  adversely  to  the  right  of  presentation  or  gift  <^^^y®»"- 
of  such  person,  or  of  some  person  through  whom  he  claims, 
or  of  some  person  entitled  to  some  preceding  estate  or  interest, 
or  undivided  share,  or  alternate  right  of  presentation  or  gift, 
held  or  derived  under  the  same  title,  unless  a  clerk  shall 
subsequently  have  obtained  possession  of  such  benefice  on  the 
presentation  or  gift  of  the  person  so  claiming,  or  of  some  person 
through  whom  he  claims,  or  of  some  other  person  entitled  in 
respect  of  an  estate,  share,  or  right  held  or  derived  under  the 
same  title. 


EXTINCTION   OF  TITLE. 


84.  And  be  it  further  enacted,  that  at  the  determination  3  A  4  Will 
of  the  period  limited  by  this  Act  to  any  person  for  making    |  04  * 
an  entry  or  distress,  or  bringing  any  writ  otquare  impedit  or  xitie~of — 
other  action  or  suit,  the  right  and  title  of  such  person  to  the  pewon 
land,  rent,  or  advowson  for  the  recovery  whereof  such  entry,  t^om  fuU 

{x)  Sects.  21—23,  ante,  pp.  47—50. 
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8A4;wiii.  disi tress,  actiou,  or  suit  respectively  might  have  been  made  or 
8  84*    t>rought  within  such  period,  shall  be  extinguished. 

*^™\**^  *  '^^®  forni«r  statutes  only  barred  the  remedy,  but  did  not  touch  the 
extin-  right ;  posses^iou  at  all  times  gave  a  certain  right ;  but  under  the  new 

guished.  Act  (y),  when  the  remedy  is  barred,  the  right  and  title  of  the  real  owner 
Efifect  of  are  extinguished,  and  are,  in  effect,  transferred  to  the  person  whose 
?j^*  .  ^}  possession  is  a  bar."  Per  Lord  St.  Leonards,  when  Lord  Chancellor  of 
asweUas    Ireland  (2). 

remedy.  Possession  for  the  statutory  period  raises  a  presumption  of  title. 

Possession  Where  the  plaintiff  in  ejectment  showed  twenty-three  years'  possession 

a  pr^ump-  *^^  ^^®  defendaut  only  ten  years*,  judgment  was  given  fur  the  plain- 

tion  of        tiff  (a).     This  was  before  the  passing  of  3  &  4  Will.  4,  c.  27  ;  and  in  a 

***^®'  subsequent  case,  Patteson,  J.,  said  :  "The  effect  of  the  34th  section 

would  probably  be  to  give  the  right  to  the  possessor  for  twenty  years 

[or  twelve  years]  even   against  the    party  in  whom  the  legal  estate 

formerly  was,  and,  but  for  the  Act,  would  still  be,  where  he  had  not 

obtained  the  possession  till  after  the  twenty  [or  twelve]  years  ;  but  then 

we  apprehend,  as  before  stated,  that  such  twenty  [or  twelve]  years* 

possession  must  be  either  by  the  same  person  or  several  persons  claiming 

one  from  the  other."    In  fact,  to  quote  the  words  of  Parke,  B.  (6), 

"  The  effect  of  the  Act  is  to  make  a  parhamentary  conveyance  of  the 

land  to  the  person  in  possession  alter  that  period  has  elap^ed.*'    The 

soundness  of  this  view  is  questioned  by  Mr.  Dart  (c). 

Where  a  mortgagor  remains  in  possession  for  thirteen  years  after 
pa}  ing  off  his  mortgagee,  the  legal  estate  revests  in  him  without  re- 
conveyance (rf). 
Barred  Under  the  Real  Property  Limitation  Act,  1874,  the  same  effect  is  now 

*'*^f  ^^  produced  in  twelve  years  («).  After  the  title  is  extinguished  by  the 
statute,  it  cannot  be  revived  by  re-entry  (J)  or  by  acknowledgment  {g). 
But  it  may  be  revived  as  between  landlord  and  tenant  by  payment  of 
rent  {k\  and  if  a  person  in  possession  is  proved  to  have  made  recent 
payments  of  rent  to  an  adverse  claimant,  a  very  strong  presumption  is 
nused  that  rent  had  been  previously  paid.  But  it  appears  that  if  tliis 
presumption  were  rebutted  by  evidence  of  non-payment  during  a  pre- 
vious period  of  twenty  [or  twelve]  years,  the  claimant  would  be  barred 

(y)  3  &  4  Will.  4,  c.  27.  (e)  See  also  Burrougli*  v.  M'Orei{fht, 

(2)  iDr.  &  War.  289—290.  1  Jo.  &  La.  T.  290,  and  Day  v.  Day, 

(a)  Harding  v.  Cooke,]  Biny.  346.  L.  R.  3  P.  C.  761. 

ib)  Jukes  V.  Sumner,  14  M.  &  W.  (/)  Brataington  v.  Llewellyn,  1  F.  & 

39-^42.  F.  27  ;  27  L.  J.  Ex.  297. 

(c)  V.  k  P.,  6th  ed.,  p.  402.     But  (g)   Re  Alison,    11    Ch.   D.    284  ; 
see  Boiling  v.  Hobday,  31  W.  R.  9.  Sanders  v.  Sanders,  19  Ch.  D.  373. 

(d)  Sands  to  Thompson,  22  Ch    D.  {k)  Bunting  v.  Sargent,  13  Ch.  D. 
614.  330. 
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and  the  subsequent  payment  would  not  revive  his  title  (t).    The  judg-  s  &  4  Will, 
ments  in  Bunting  v.  Sargent  and  Sanders  v.  Sanders  should  be  carefully    ^»  ^27, 
compared.  8  3^* 

As  before  stated  (k),  the  possession  of  a  receiver  does  not  prevent  the 
statute  from  running  in  favour  of  a  party  to  the  niit  (£).  And  it  would 
seem  that  mere  possession  is  primd  facie  evidence  of  title  against  a 
plaintiff  unless  he  can  himself  show  a  better  title,  and  also  against  a 
defendant  who  is  a  mere  trespasser  (m). 

Semble  that,  at  law,  the  continuous  possession  of  successive  inde-  Effect  of 
pendent  trespassers  for  periods  amounting  in  the  aggregate  to  twenty  po«»««sioa 
[or,  now,  twelve]  years  was  sufficient  to  extinguish  the  title  of  the  former  ^^^  tre«-* 
owner  (n);  but  no  one  of  such  trespassers  who  has  been  in  possession  pMsen. 
less  than  twelve  years  can  take  advantage  of  the  possession  of  another 
by  adding  it  to  his  own  so  as  to  make  up  the  statutory  period  (o). 

Where  trustees  and  their  cestuis  que  trustent  had  been  out  of  posses- 
sion for  more  than  twenty  years,  and  several  trespassers  had  held  for 
successive  periods,  each  of  less  than  twenty  years.  Lord  Romillt,  M.  R., 
held,  upon  bills  filed  by  the  trustees  and  the  heir  of  one  of  the  tres- 
passers, that  the  heir  at  law  of  the  true  owner  was  entitled  to  possession, 
and  made  a  decree  accordingly.  At  the  same  time  he  said,  '*  At  law  no 
doubt  the  person  possessed  of  the  legal  estate  would  obtain  possession, 
or  if  the  legal  estate  could  not  be  shown  to  be  in  anyone,  the  last 
possessor— that  is,  the  person  actually  in  possession — would  hold  the 
property ;  but  not  by  reason  of  the  validity  of  his  own  title,  but  by 
reason  of  the  infirmity  of  the  title  of  the  claimants  '*  (p). 

This  opinion  was  disapproved  of  by  Cockborn,  C.  J.,  in  a  subsequent 
case  (q),  where  it  appears  to  have  been  stated  by  mistake  in  argument, 
that  Lord  Romilly*s  decision  was  in  accordance  with  his  opinion  upon 
the  legal  point :  and  it  is  a  curious  coincidence  that  both  Mr.  Dart 
and  Mr.  Banning  (r)  represent  the  decision  in  Dixon  v.  Gayfere  as  having 
decreed  possession  to  the  last  occupier.  They  appear  to  have  relied 
upon  the  erroneous  statement  of  that  decision  as  reported  in  Asher  v. 
Whiilock  («) ;  but  a  careful  perusal  of  the  principal  case  shows  that 
Lord  Romilly  expressly  drew  a  distinction  between  law  and  equity,  and 
held  that  "  the  statute  which  imposes  a  bar  against  the  institution  of  a 
suit  after  twenty  years  to  recover  possession  does  not  impose  any  bar 

0)  Sanders V, Sanders,!^  Gh^jy.ZIZ.  (o)  Carter  v.  Barnard,  18   Q.   B. 

(*)  Sect.  24,  p.  61,  ante.  945—952. 

{I)  Qroome  v.  Blakej  8  L  O.  L.  R.  (p)  Dixon  v.  Gayfere,  17  B.  421— 

428.   Seeabocasescited  at  p.  51,anf(.  431.     Compare  Ex  parte  Winder,  6 

(m)  Humphrey  v.  Martin,  C.  &  M  Ch.  D.  696. 

82 ;    ffughes  v.   DybaU,  3   C.   A  P.  (q)  Asher  v.   Whiilock,  L.  R.  1  Q. 

610;  Asher  v.   Whitlock,  L.  R.  1  Q.  B.  1—4. 

B.  1—6.    But  see  Carter  v.  Barnard,  (r)  V.  &   P.,  6th  ed.,  408;   Ban. 

13  Q.  R  945.  Lun.,  106. 

(n)  Dixon  v.  Gayfere,  17  B.  421.  (#)  L.  R.  1  Q.  R  4. 
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3  &  4  WilL  upon  the  Court's  declaring  who  is  entitled  to  an  estate  which  is  in  the 

4.  a  27,    po88€8Bion  of  the  Court  itself"  (t).    He  also  said,  "  I  am  of  opinion, 

9  3^»     therefore,  that  in  the  circumstances  of  this  case,  which  are  very  peculiar, 

the  StcUuie  of  Limitations,  having  conferred  no  rights  does  not  apply^  and 

that  this  Court  must  ascertain  and  declare  the  rights  of  the  parties 

exactly  in  the  same  manner  as  if  that  statute  did  not  exist  (u). 

But  where  several  successive  trespassers,  each  claiming  under  his 
predecessor,  have  been  in  possession  for  periods  amounting  to  twenty 
[or  twelve]  years,  the  last  acquires  title  (x). 
Mere  pos-  Mere  possession  gives  an  interest  which  may  be  devised  by  will  (y), 
■•^^'f  "*  or  descends  to  the  heir  of  the  possessor,  if  he  dies  intestate  (2).  The 
interest.  Court  will  force  a  title,  depending  upon  possession  under  the  statute, 
PoflseBsory  ^^P^*^  *  purchaser,  although  the  fact  of  such  possession  rests  only  upon 
title  forced  affidavit  evidence  (a),  and  though  the  possession  has  been  against  the 
on  a  pur-    rights  of  the  Crown  (6). 

Money  in  Court  under  the  Lands  Clauses  Consolidation  Act  will  be  paid 
out  to  a  person  who  has  acquired  title  under  the  Statutes  of  Limitation  (c). 
A  purchaser  of  a  fee^farm  rent  under  conditions  provided  that  no 
objection  should  be  taken  to  the  title  in  consequence  of  the  non-payment 
or  non-receipt  thereof,  discovered  that  it  had  not  been  paid  for  twenty 
years.  He  was  held  bound  to  complete,  as  he  had  purchased  only  the 
chance  of  getting  the  rent ;  and  the  Court  declined  to  decide  whether 
the  rent  was  extinguished  by  this  section  {d).  There  can  be  little 
doubt  that  such  would  now  be  decided  to  be  its  effect  See  the 
remarks  of  Lord  St.  Leonards  upon  this  case  (e).  The  defence  of  the 
statute  may  be  raised  by  demurrer  if  the  statement  of  claim  shows  that 
the  period  of  limitation  has  expired  (/). 


RECEIPT  OF  RENT. 

8A4Wia      36.  And  be  it  further  enacted,  that  the  receipt  of  the 
\  35^'   ^"^  payable  by  any  tenant  from  year  to  year,  or  other  lessee, 
shall,  as  against  such  lessee  or  any  person  claiming  under  him 


Receipt  of 


(0  17  B.,  p.  481.  (a)  ScoU  v.  Nixon,  8  Dr.  &  Wal. 

(tt)  Ibid.,  p.  482.  388—406. 

(x)  Keefe  v.  Kirby,  6  I.  C.  L.  R.  {h)  TutkiU  v.  Rogers,  1  Jo.  k  La.T. 

591 ;  Pritchard  v.  Jauncey,  8  C.  &  P.  36. 

99.  (c)  Ex  parte  Chamherlain,  14  Ch. 

{y)  Asher  v.  Wkitlock,  L.  R.  1  Q.  B.  D.  828. 

1  ;  Board  v.  Board,  L.  R  9  Q.B.  48;  (d)  Hanks  v.  PaUmg,  6  EL  &  BI. 

Bawktbee  v.  Hawktbee,  11    H.   280;  659. 

Keefe  v.  Kirby,  6  L  0.  L.  R.  591 ;  (e)  Sng.  R.  P.  Stat,  2nd.  ed.,  9. 

Clarke  v.  Clarke,  I.  R.  2  C.  L.  395.  (/)  Dawhins  v.   L<nd  Penrhyn,  4 

(2)  Pritchard  v.  Jauncey,  8  C.  &  P.  Ap.  Ca.  51.    See  also  Noyet  v.  Cra^cUy, 

99—102.  10  Ch.  D.  81. 
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(but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the  8  A4WilL 
profits  of  the  land  for  the  purposes  of  this  Act  m  05 ' 

The  surrender  and  renewal  of  a  lease  do  not  make  tbe  estate  of  the  rent  from 

lessee  an  estate  in  possession  (g),  tenant  to 

be  deemed 
receipt  of 
profits. 


REAL  AND  MIXED   ACTIONS  ABOLISHED. 

36.  And  be  it  further  enacted,  that  no  writ  of  right  patent,  8  &  4  Will, 
writ  of  right  quia  dominns  remisit  curiam,  writ  of  right  in    1'  gl^' 

capite,  writ  of  right  in  London,  writ  of  right  close,  writ  of 7^ 

right  de  rationabili  parte,  writ  of  right  of  advowson,  writ  of  of  realmnd 
right  upon  disclaimer,  writ  de  rationabilibus  divisis,  writ  ^^^ 
of  right  of  ward,  writ  de  consuetudinibus  et  servitiis,  writ  of 
cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of  secta  ad 
molendinum,  writ  de  essendo  quietum  de  theolonio,  writ  of  ne 
injuste  vexes,  writ  of  mesne,  writ  of  quod  permittat,  writ  of 
fonnedon  in  descender,  in  remainder,  or  in  reverter,  writ  of 
assize  of  novel  disseisin,  nuisance,  darrein-presentment,  juris 
utrum,  or  mort  d'ancestor,  writ  of  entry  sur  disseisin,  in  the 
quibus,  in  the  per,  in  the  per  and  cui,  or  in  the  post,  writ  of 
entry  sur  intrusion,  writ  of  entry  sur  alienation,  dum  fuit 
non  compos  mentis,  dum  fuit  infra  aetatem,  dum  fuit  in 
piisona,  ad  communem  legem,  in  casu  proviso,  in  consimili 
casu,  cui  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or  sur 
cui  ante  divortium,  writ  of  entry  sur  abatement,  writ  of  entry 
quare  ejecit  infra  terminum,  or  ad  terminum  qui  prceteriit,  or 
causa  matrimonii  prselocuti,  writ  of  aiel,  besaial,  tresaiel, 
cosinage,  or  nuper  obiit,  writ  of  waste,  writ  of  partition,  writ 
of  disceit,  writ  of  quod  ei  deforceat,  writ  of  covenant  real, 
writ  of  warrantia  chartse,  writ  of  curia  claudenda,  or  writ  per 
quae  servitia,  and  no  other^  action,  real  or  mixed  (except  a 
writ  of  right  of  dower*  or  writ  of  dower  unde  nihil  habet,* 
or  a  quare  impedit,*  or  an  ejectment^,  and  no  plaint  in  the 
nature  of  any  such  writ  or  action  (except  a  plaint  for  free- 

{g)  Corpus  Chritti  Coll  v.  Rogen^  49  L.  J.  4. 
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3*  ^wm.  bench  or  dower),  shall  be  brought  after  the  thirty-first  day 
§  36 '   ^^  December,  one  thousand  eight  hundred  and  thirty-four.* 

*  This  word  is  mis-spelt  in  the  Queen's  printers*  copy,  and  has  been 
corrected  here. 

•  These  actions  were  abolished  in  1860  by  23  &  24  Vict.  c.  126,  s.  26, 
of  which  is  as  follows : — 


23  A  24 

Vict,  a 
126, 

§26, 

Write  of 
dower 
and  quar§ 
impedU 
abolished. 


[26.  No  writ  of  right  of  dower  unde  nihil  habet,  and  no 
plaint  for  freebench  or  dower  in  the  nature  of  any  such 
writ,  and  no  Qvxire  impedU^  shall  be  brought  after  the 
commencement  of  this  Act  in  any  court  whatsoever;  but 
where  any  such  writ,  action,  or  plaint  would  now  lie,  either 
in  a  superior  or  in  any  other  court,  an  action  may  be 
commenced  by  a  writ  of  summons  issuing  out  of  the  Court 
of  Common  Pleas,  in  the  same  manner  and  form  as  the 
writ  of  summons  in  an  ordinary  action;  and  upon  such 
writ  shall  be  indorsed  a  notice  that  the  plaintiff  intends 
to  declare  in  dower,  or  for  freebench,  or  in  Qv/ire  impedit, 
as  the  case  may  be.] 


Eject- 
ment. 


*  The  old  form  of  action  in  ejectment  was  modified  by  s.  169  of  the 
Common  Law  Procedure  Act,  1852  (^),  and  remained  in  existence  until 
1875,  when  it  was  practically  abolished  by  the  Judicature  Acts.  There 
is  now  no  special  form  of  action  for  the  recovery  of  land,  though  the 
rules  of  court  contain  certain  special  provisions  with  regard  to  such 
actions  (i). 

*  A  question  upon  this  section  arose  in  1848,  whether  debt  would  lie 
for  a  rent  charged  upon  land,  and  Pollock,  C.  B.,  said :  "  I  should  be 
prepared  to  adopt,  if  necessary,  the  reasoning  that,  now  there  is  no 
remedy  by  action  real  for  the  recovery  of  a  rent  in  fee,  there  ought 
to  be  a  remedy  by  action  of  debt "  ;  while,  on  the  other  hand,  Rolfb, 
£.,  observed:  ^  I  wish  to  guard  against  being  considered  as  having  ex- 
pressed an  opinion  that  debt  will  lie  in  consequence  of  the  3  &  4  Will. 
4,  c.  27)  8.  36,  having  abolished  actions  real.  Such  reasoning  is  far 
from  satisfactory  to  my  mind.  Formerly  the  owner  of  a  rent-seek  had 
no  remedy  for  the  recovery  of  the  rent"(ife).  Under  the  Judicature 
Acts  an  ordinary  action  will  lie. 


{h)  16  &  16  Vict  c.  76. 

(i)  R.  S.  C,  1883,  Ord.  IX.,  r.  9; 


Orel.  XII.,  r.  26. 

{k)   Verity  V.  Ldgh,  2  Ex.  446  -460. 
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37.  Provided  always,  and  be  it  further  enacted,  that  when,  8  A  4  Wiu. 
on  the  said  thirty-first  day  of  December,  one  thousand  eight    i  gy  ' 
hundred  and  thirty-four,  any  person  who  shall  not  have  a  ^^^  * 
right  of  entry  to  any  land  shall  be  entitled  to  maintain  any  right  to 
such  writ  or  action  as  aforesaid  in  respect  of  such  land,  such  ^5iix©d 
writ  or  action  may  be   brought  at   any  time  before  the  •ctiona  tiu 
first  day  of  June,  one  thousand  eight  hundred  and  thirty-five,  isss.""** 
in  case  the  same  might  have  been  brought  if  this  Act  had 

not  been  made,  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired. 

38.  Provided  also,  and  be  it  further  enacted,  that  when,  8  *  *  ^j^ 
on  the  said  first  day  of  June,  one  thousand  eight  hundred    i  gg ' 
and  thirty-five,  any  person  whose  right  of  entry  to  any  land  p^^^^^* 
shall  have  been  tsJcen  away  by  any  descent  cast,  discontinu-  Mviiig  in 
ance  or  warranty,  might  maintain  any  such  writ  or  action  as  ^ecUl 
aforesaid  in  respect  of  such  land,  such  writ  or  action  may  be  «*■«•• 
brought  after  the  said  first  day  of  June,  one  thousand  eight 
himdred  and  thirty-five,  but  only  within  the  period  during 
which,  by  virtue  of  the  provisions  of  this  Act,  an   entry 

might  have  been  made  upon  the  same  land  by  the  person 
bringing  such  writ  or  action  if  his  right  of  entry  had  not 
been  so  taken  away. 

39.  And  be  it  further  enacted,  that  no  descent  cast,  dis-  8  A  4  Will, 
continuance,  or  warranty  which  may  happen  or  be  made    i  gg  * 
after  the  said  thirty-first  day  of  December,  one  thousand  Deg^ent' 
eight  hundred  and  thirty -three,  shall  toll  or  defeat  any  right  cast,  dk- 
of  entry  or  action  for  the  recovery  of  land.  ^'^^J 

warranty 
3  &  4  Will.  4f  c.  74,  8.  14,  is  as  follows : —  not  to 

[14.  All  warranties  of  lands  which,  after  th<*  thirty-first  day  rfgi^of 

of  December,  one  thousand  eight  hundred  and  thirty-three,  ^^' 

shall  be  made  or  entered    into  by   any   tenant  in  tail^*^^'"* 

thereof  shall  be  absolutely  void  against  the  issue  in  tail,    §  14.* 

and  all  persons  whose  estates  are  to  take  effect  after  the  Abolition 

determination  or  in  defeasance  of  the  estate  tail.]  <>'  '^^' 

•*  rantj. 
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40.  Repealed  by  s.  9  and  replaced  by  8.  8  of  the  R.  P.  L.  A., 

1874,  as  from  the  let  of  January,  1879. 
Sect.  8  of  the  Act  of  1874  is  as  follows:— 

[8.  No  action  or  suit'  or  other  proceeding^  shall  be  brought 
to  recover  any  sum  of  money^  secured  by  any  mortgage, 
judgment,*  or  lien,^  or  otherwise  charged  upon  or  payable 
out  of  any  land®  or  rent,^  at  law  or  in  equity,  or  any 
legacy,®  but  within  twelve  years  next  atler  a  present  right 
to  receive  the  same®  shall  have  accrued^^  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,^^ 
unless  in  the  meantime  some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given 
in  writing  signed  by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or 
his  agent;  and  in  such  case  no  such  action  or  suit  or 
proceeding  shall  be  brought  but  within  twelve  years  after 
such  payment  or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgments,  if  more  than  one,  was  given.] 

The  new  section  only  differs  from  the  repealed  one  by  omitting  the 
date  of  its  commencement  Cwhich  is  provided  for  by  s.  12  of  the  R.  P. 
L.  A.  1874)  and  by  substituting  twelve  for  twenty  years  as  the  period 
of  limitation.  The  following  decisions  will,  therefore,  still  be  apph- 
cable. 

^  Foreclosure  has  been  held  to  be  an  action  for  the  recovery  of  money 
charged  upon  land  within  this  section  (m).  But  the  better  opinion  is 
that  a  simple  foreclosure  action  is  an  action  to  recover  land  under  ss.  2 
and  24,  and  is  not  within  this  section.  And  this  must,  now,  be  considered 
as  settled  (n). 

•  "  I  am  of  opinion  that  the  statute  is  not  to  be  construed  as  restricted 
to  actions  against  real  estate,  but  as  affecting  charges  on  real  estate, 
whether  sought  to  be  enforced  against  the  real  or  personal  representa- 
tives.*'   Per  Brady,  C.  B.  (o). 


(to)  Vea/rman  v.  Wyche,  9  Sim.  570 
—575 ;  Herviy  v.  Smith,  2  Dr.  &  War. 
381—387  ;  Du  Vigier  v.  Lee,  2  H.  326 
—384  ;  Sinclair  v.  Jackton,  17  B.  405 
—410  ;  Sober  v.  Kemp,  6  H.  155—160. 


(n)  Wrtx(m  v.  Vize,  8  Dr.  8c  War. 
104—120  ;  Harlock  v.  Ashberry,  18 
Ch.  D.  229  ;  19  Ch.  D.  539. 

(o)  O'Hara  v.  Creaffh,  L.  &  T.  65— 
73. 
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»  Sect.  40  of  the  Act  of  1833,  and  the  substituted  s.  8  of  the  Act  of  8&  4  Will. 
1874,  deal  with  the  right  to  recover  the  principal  sum  charged  upon  land     A  ^^q* 
or  rent ;  while  s.  42  bars  the  right  to  arrears  of  interest  in  cases  where    j^  ^  ^g 
the  principal  sum  is  still  recoverable  (p).  Vict  c.  67, 

*  "  The  language  of  the  40th  section  of  the  recent  Statute  of  Limi-      J  8. 
tations  (q)  is  general     There  is  nothing  in  the  word  judgment,  as  there  piitinc^ 
used,  to  confine  its  meaning  to  a  judgment  which,  owing  to  the  nature  tion  be- 
of  the  assets  of  the  party  indebted,  might  affect  land,  but  could  not  tween 
operate  on  personal  estate.     The  intention  of  the  legislature  was  that  no  ^^^^^  ^^^ 
proceeding  whatever  should  be  taken  on  a  judgment  after  the  lapse  of  &  42. 
twenty  [now  twelve]  years  from  the  time  when  the  money  pecured  by  A  judg- 
it  became  due,  unless  some  payment  should  have  been  made  on  account  ^f^,  ^ , . 
of  it,  or  some  acknowledgment  of  it  should  have  been  given  in  writing  gection. 
within  the  period  of  twenty  [or  twelve]  years. "  Per  Sh  adwbll,  V.  -C.  (r). 

The  judgment  from  which  this  abstract  is  taken  was  delivered  in  1847, 
and  is  consistent  with  the  remarks  of  Lord  St.  Leonards  in  a  previous 
Irish  case  (#),  where  he  observed  that  it  was  idle  to  canvass  the  point  to 
what  extent  a  judgment  is  a  charge  upon  real  estate,  for  every  judgment 
was  a  potential,  if  not  an  actual  charge  upon  land  (t).  A  judgment 
creditor  of  more  than  twelve  years'  standing,  who  has  received  neither 
interest  nor  acknowledgment,  cannot  obtain  an  adjudication  in  bank- 
ruptcy against  his  debtor  (w). 

*  A.  vendor's  lien  for  unpaid  purchase-money  is  "  money  charged  upon  What  is 

land  "  within  s.  40,  and  it  appears  that  time  will  run  from  the  completion  money 

of  the  vendor's  title  by  evidence  (u).  charged 

•'  ^  '  upon  land. 

Where  a  testator  gave  legacies  to  his  daughters,  on  condition  that  they 

should  convey  certain  real  estate  to  which  they  were  entitled  to  his  sons, 

which  they  did,  it  was  held  that  they  had  no  lien  for  their  legacies  on 

the  real  estate  (w). 

*  A  bond  debt  is  not  money  **  charged  upon  or  payable  out  of  land," 
although  the  heirs  may  be  bound  (x).  But  a  bond  debt  may  be  col- 
laterally secured  by  a  mortgage  ;  and  in  that  case  it  is,  of  course,  within 
this  section  so  far  as  the  charge  on  the  land  is  concerned.  And  it  has 
been  held  that  the  bond  is,  then,  like  the  covenant  in  a  mortgage  (y), 
merely  subsidiary  to  the  charge  on  the  land,  and  that  when  the  remedy 


(p)  Henry  v.  SmUh,  2  Dr.  &  War.  {v)  Toft  v.  Stephenson,  7  H.  1, 1  D. 

881—884.  M.  &  G.  28,  5  D.  M.  &  G.  736—787. 

(9)  8  &  4  Will  4,  a  27,  {w)  Barker  v.  Barker,  L.  R.  10  Eq. 

(r)  Wata&n  v.  Birch,  16  Sim.  528—  438. 

624.  (oc)  Roddam  v.  Morley,  2  K.  &  J. 

(«)  Henry  v.  Smith,  2  Dr.  &  War.  836.     Compare  Morley  v.  Morley,  6 

881.  D.  M.  &  G.  610. 

(t)  Ihid.,  p.  388.  (y)  SuU(m  v.  Sutton,  W.  N.  1882,  p. 

(«)  Ex  parte  Tynte,  15  Ch.  D.  126.  172. 

G   2 
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8  &  4  Will  against  the  land  is  barred,  the  action  on  the  bond  or  covenant  is  aW 
*.  c27,    barred  (a). 

S  *"•        Qtiaere  whether  a  share  of  the  prod  ace  of  real  estate  devised  upon  trust 
Vict  c  67  ^^^  ®*^®  ^^^  division  is  money  charged  upon  land  within  this  section  (a). 
S  o       Semble  that  it  is.     It  comes  within  s.  42  (6). 

—    The  question  what  is  money  **  charged  upon  or  payable  out  of  any 

land  or  rent "  has  also  been  considered  in  the  cases  cited  below  (c). 

^  As  to  the  meaning  of  ^  rent"  see  notes  to  ss.  1,  2,  3,  7,  8,  9,  and  42, 
pp.  6,  8, 11,  24,  28,  30,  and  9a 
Lagaciea.        8  a  Jjegricy  "  includes  legacies  payable  out  of  personal  estate  as  well  as 
legacies  charged  upon  land  (d).    A  legatee  became  entitled  to  enforce 
payment  of  a  legacy  in  1815 ;  but  did  not  do  so,  although  the  executor 
had  assets  in  hand.    The  executor  died  in  1824,  having  chained  his  real 
estate  with  payment  of  his  debt&    Held  that  such  charge  did  not  save 
the  bar  of  the  statute,  so  as  to  enable  the  legatee  to  recover  in  1841  («). 
Compare  s.  25,  sub-s.  2  of  the  Judicature  Act,  1873  (/),  and  see  note ' 
Lunacy  of  to  s.  25  of  3  &  4  Will.  4,  c  27  (ff).     The  lunacy  of  a  sole  executrix  does 
executor.     ^^^  prevent  the  statute  from  running  against  a  legatee  (h). 
'•  Legacy  "      Where  a  person  entitled  to  a  share  of  residue  made  no  claim  for  thirty 
Includes      y^ars,  it  was  held  in  1836,  by  Aldkrson,  B.,  that  the  claim  was  clearly 
reaklue.^^    barred  by  this  section  (i).     In  1841,  Shadwbll,  V.-C,  expressed  himself 
upon  the  question  as  follows : — 

**  Next :  with  regard  to  the  question  as  to  the  meaning  of  the  word 
*  legacy  *  in  3  4fe  4  Will  4,  c.  27,  s.  40, 1  am  inclined  to  think  that  where 
the  Act  speaks  of  a  legacy,  it  does,  in  effect,  speak  of  a  share  of  a  residue, 
and  it  does  not  make  any  di/ference  between  a  share  of  a  residue  and  a 
legacy.  But  then  it  appears  to  me  to  be  a  very  important  point,  on  which 
1  am  not  bound  to  give  an  opinion  now  "  (k).  Prior  v.  Bomiblow  does 
not  appear  to  have  been  cited  in  this  case;  but,  in  1845,  it  was  com- 
mented upon  in  the  following  terms ; — 

"  With  r^ard  to  the  case  of  Prior  v.  Homiblow  I  am  not  entirely  free 
from  doubt ;  but  I  am  not  aware  of  any  decision  contradicting  it,  and  I 
ought  not  to  decide  inconsistently  with  it,  unless  having  a  clear  opinion 
that  it  is  not  right,  which  clear  opinion  I  cannot  say  that  I  have."  Per 
Knight-Bruce,  V.-C.  (0,  who  held  that  a  residuary  legatee,  who  filed  a 

(«)  Feamside  v.   Flinty   31   W.   R.  (e)  PiggoU  v.  J^erwn,  12  Sim.  26. 

818.  (/)  36  &  87  Vict  a  66. 

(a)  Patoaey  y.  Barnes^  16  Jur.  948.  (g)  Ante,  p.  55. 

(6)  Bowyer  v.   Woodman,  L.  R.  8  (h)  Boldero  v.  Halpm,  19   W.  R. 

Eq.  818.  820.     Compare  Binm  v.  NichoU,  pott, 

(c)  Ca/rroU  v.  Hargrave,  L  R  6  Eq.  p.  87. 
128  ;  Batdwin  t.  Baldwin,  4  I.  Ch.  («)  Prior  v.  HomiUow,  2  Y.  &  C. 

R.  501  ;  McCarthy  v.    Daunt,   11   L  200—206. 

£q.  R.  29 ;  Lord  Carbery  v.  Preston,  (k)  Christian  v.  Devereux,  12  Sim. 

18  I.  Eq.  R  465.  264—271. 

id)  Sheppard  v.  Duke,  9  Sim.  569.  (/)  Adams  v.  Barry,  2  Col.  298. 
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bill  twenty-eight  jears  after  the  testator'a  death,  was  barred  as  to  assets  3  &  4  Wiii. 
received  by  the  executor  during  the  first  ei«ht  years,  but  not  as  to  assets    1»  ^V> 
received  during  the  subsequent  twenty  years  (m).  87  A  S8 

By  s.  13  of  23  &  24  Vict,  c  38,  which  came  into  operation  in  1860,  a  vict  c.  57, 
provision  similar  to  that  of  s.  40  of  the  Act  of  1833,  with  regard  to      §  8. 
legacies  is  applied  to  **  the  personal  estate  or  any  share  of  the  personal  ^7~      ~ 
estate  of  any  person  dying  intestate,  possessed  by  the  legal  personal  tions  on 
representative  of  such  intestate ;"  and  in  the  latter  part  of  that  section  23  &  24 
"accounting"  is  added  to  ** payment  or  acknowledgment,**  and  the     ^^'^     * 
period  of  limitation  is  twenty  years  from  the  "  last  of  such  accountings, 
payments  or  acknowledgments." 

The  last-mentioned  enactment  was  held  by  Lord  Romiixt,  M.  R.,  to 
apply  only  to  assets  distributed  by  the  administrator ;  and  time  was  held 
to  be  no  bar  as  to  assets  retained  by  him  under  the  mistaken  impression 
that  he  was,  himself,  entitled  to  them  (n).    It  may  be  doubted  how  far 
this  decision  would  apply  to  a  case  where  assets  had  been  knowingly 
and  wrongfully  retain^  by  an  administrator  having  regard  to  s.  10  of 
the  Real  Property  Limitation  Act,  1874.    It  is  observable  that  the  en-  Legacies 
actment  now  under  discussion  is  not  incorporated  with  the  Real  Property  barred  in 
Limitation  Acts  by  s.  9  of  the  Act  of  1874  (o),  nor  has  s.  8  of  the  last-  years  ^ 
mentioned  Act  been  extended — as  it  easily  might  have  been — to  shares  under 
of  intestates*  estates.    The  result  is  that  the  two  cases  are  now  governed  ?^^  ^^  > 
by  different  rules ;  and  persons  entitled  to  express  gifts  under  a  will,  are  under  in- 
barred  by  twelve  years*  neglect,  while  those  who  are  entitled  to  shares  testacy  in 
under  an  intestacy,  have  twenty  years  within  which  to  make  their  twenty, 
claims.    It  is  difficult  to  find  any  satisfactoTy  reason  for  the  distinction, 
unless  it  be  that  persons  entitled  as  next  of  kin  are  less  likely  to  know 
of  their  rights  than  legatees. 

'  ^  By  the  words  a  present  right  to  receive  the  same  in  the  40th  section  Mean- 
of  the  Act  we  understand  an  immediate  right  without  waiting  for  the  ing  <>£ 
happening  of  any  future  event.**    Per  Tindal,  C.  J.  (p).  ri^ht!""^ 

•*  The  right  to  a  legacy  and  the  right  to  receive  it  is  quite  a  different 
thing.  The  right  to  a  legacy  ordinarily  accrues  on  the  death  of  the 
testator,  but  the  right  to  receive  does  not  arise  until  twelve  months 
after  his  death.  There  are  many  cases  in  which  legacies  are  vested,  but 
no  right  to  receive  them  exists  until  a  future  period,  as  at  twenty- one  or  Rever- 
marriage.*'    Pw  Lord  Romilly,  M.  R.  {q),  jionary 

Therefore,  where  a  legacy  is  given  to  A.  for  life  with  remainder  to  B.,  **  **" 
time  will  not  run  against  B.  till  A.*8  death  (r).    But  the  mere  fact  that  a 

(m)  ilc/ofiw  v.^arry,  2  Col.285— 290.  {q)  Earl  v.  BeUingham,  24  K  448— 

(n)  JUed  V.  Fmn,  85  L  J.  Ch.  464.  450. 

(o)  Po»t,  p.  99.  (r)  lUd.;    Cresmcdl    v.    Dewdl^    4 

(p)  Farran  v.  Bererford,  10  CL  &  Giff.  460— 465.   Compare  if  C«r%  v. 

Fm.  319—334.  Daunt,  11  L  Eq.  R  29. 
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legacy  is  charged  upon  property  subject  to  prior  charges  does  not  post- 
pone the  legatee's  present  right  "  to  receive  and  give  a  discharge  "  (<). 

*®  It  is  noticeable  that  s.  40  of  the  Act  of  1833  does  not,  like  s. 
2,  provide  that  the  statute  shall  run  from  the  first  accrual  of  the  right  {t). 
This  distinction  is  of  importance  in  cases  where  judgments,  which 
would  otherwise  have  been  barred,  are  revived  by  sci.  fa.  and  thus 
kept  oat  of  the  operation  of  the  statute. 

Where  a  plaintiff  recovered  judgment  in  1810,  which  was  revived  by 
sci.  fa.  in  1817,  such  revival  was  held  by  the  House  of  Lords  to  confer  a 
new  right,  which  might  be  enforced  in  1837.  But  as  the  plaintiff  had 
declared  on  the  judgment  of  1810  instead  of  the  sci.  fa.  of  1817,  he  was 
not  allowed  to  set  up  the  latter  by  replication  (m). 

The  first  part  of  this  decision  was  followed  by  the  House  of  Lords  the 
next  year  in  a  case  where  a  sci.  fa.  had  been  obtained  in  1828,  reviving 
a  judgment  of  1813.  It  was  held  that  this  conferred  a  new  right  on  the 
plaintiff,  who  would  not  be  barred  under  this  section  until  1848  {x). 

A  judgment  may  be  revived  so  as  to  give  a  new  right  more  than 
twenty  [or  now  twelve]  years  after  it  was  signed  if  any  payment  has 
been  made  on  account  in  the  meantime  {y) ;  but  it  is  otherwise  if  there 
has  been  no  part  payment  or  acknowledgment  (z). 

Although  a  judgment  revived  by  sci.  fa.  will  still  affect  lands  subject 
to  the  original  judgment,  in  the  hands  of  persons  taking  interests  under 
settlements,  executed  after  the  original  judgment  was  signed  and  before 
it  was  revived,  the  same  rule  does  not  apply  to  bond  fide  purchasers  for 
value  (a).  But  judgment  on  an  action  of  debt  on  the  same  judgment 
does  not  take  it  out  of  8.  40  (6). 

It  has  been  held  in  an  Irish  case  (Fitzgerald,  J.,  disseiUiente)  that  a 
writ  of  revivor  is  not  "an  action  on  a  judgment'*  within  s.  20  of  the 
Common  Law  Procedure  Act,  1863  (c),  and  is  not  therefore  affected  by 
8.  14  of  the  Mercantile  Law  Amendment  Act,  1856 ;  but  is  still  governed 
by  s.  40  of  3  &  4  Will.  4,  c.  27  (d). 

^^  ''On  the  whole  it  appears  to  me  that  the  statute  cannot  be  applied 


(«)  Bright  v.  Larcher,  27  B.  130,  4 
De  G.  k  J.  608;  Proud  v.  Proud,  11 
W.  R.  101.  Compare  Ravenscroft  v. 
Frisby,  1  C.  C.  C.  16. 

{t)  Ryan  v.  Cambiej  2  I.  Eq.  R. 
828—330;  and  compare  Farran  v. 
OUiwdt,  2  Jeb.  &  Sy.  97—109. 

(«)  Farran  v.  Btrerford,  10  CL  & 
Fin.  319—839. 

(x)  FarreU  v.  Oleeson,  11  CL  &  Fin. 
702.  See  also  Be  Blake,  2  I.  Ch.  B. 
643. 

(y)  WWiams  v.  Wdch,  8  Dow.  & 
r»w.  665. 


(z)  Dunne  v.  Doyle,  10  I.  Ch.  R. 
602.  See  also  Kealy  v.  Bodkin,  9  L 
L.  R.  383. 

(o)  Franks  v.  Mason,  9  I.  Eq.  R. 
858 ;  Murray  v.  Clarke,  4  I.  C.  L.  R. 
610;  Bt  Bodkin,  12  L  Ch.  R.  61 ; 
Kirkwood  t.  Lloyd,  11  L  Eq.  R.  561, 
12  I.  Eq.  R.  585.  See  also  Ryan  v. 
Camhie,  2  L  Eq.  R.  328. 

(6)  WdUers  v.  Sid/wiU,  9  L  L.  R. 
362—881. 

(c)  16  &  17  Vict,  c  118. 

(d)  WaU  v.  Waisk,  I.  R.  4  C.  L. 
108—114. 
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to  a  case  where  there  is  no  assignable  person  liable  to  pay  the  charge,  8  &  4  Will, 
no  person  who,  by  the  delay,  conld  be  induced  to  suppose  that  the    *»  °j  ^» 
charge  was  abandoned  or  merged,  and  where  the  rent  out  of  which  the    ?^  jT^^ 
interest  of  the  charge  ought  to  be  paid  is  receivable  by  and  belongs  to  yj^  ^  57 
the  same  person  who  is  entitled  to  the  interest."    Per  Lord  Langdale,      g  g^ 

M.  R  (e).    Therefore,  where  the  same  person  ia  entitled  to  an  estate  r 

in  the  land  or  rent,  and  also  to  money  charged  thereon,  the  statute  does  person 
not  apply  (/).     But  where  an  executor,  who  was  also  residuary  legatee,  entitled  to 
became  lunatic,  and  limited   administration  during  his  lunacy  was  ^^  ^"^^ 
granted  to  X.,  it  was  held  that  time,  thereupon,  began  to  run  as  between   ^^ 
X.  and  the  lunatic  (g). 

"  Payment  of  interest  by  a  receiver  of  the  rents  of  one  of  three  estates  Part  pay- 
comprised  in  the  same  mortgage,  was  held  to  keep  the  mortgage  alive  as  ^^^^ 
to  the  other  two  estates  (h). 

Payment  of  interest  by  a  widow  entitled  to  a  dower  out  of  a  mortgaged 
estate  has  been  held  to  keep  the  statute  from  running  in  favour  of  the 
heir  (t).  And  payment  of  interest  by  tenants  for  life  in  possession 
under  a  will  keeps  the  remedy  of  the  mortgagee  alive  against  the  land 
and  the  testator's  estate  (k).  "Although,  where  the  same  person  holds 
two  perfectly  distinct  characters  it  may  be  necessary  to  distinguish  in 
which  of  the  two  characters  the  payment  was  made,  yet,  as  was  held  in 
Fordham  v.  Wallis  (Z),  'what  we  have  to  consider  in  these  cases  is  the 
act  of  the  person  and  not  the  position  of  the  estate,  for  the  existence 
or  non-existence  of  the  demand  depends  upon  the  act  of  the  person, 
and  not  upon  the  relative  liability  of  the  property'"  (m). 

Payment  of  one  legacy  by  an  executor  out  of  his  own  moneys  does 
not  amount  to  an  admission  of  assets  in  favour  of  other  legatees  (n). 

^*  A  purchaser  died  without  having  paid  his  purchase  money,  and  what  lb  an 
devised  the  purchased  land  to  trustees  who  disclaimed.     New  trustees  acknow- 
having  been  appointed  by  the  Court,  their  solicitor  wrote  to  the  vendor's     .|?^^*^* 
solicitor  that  the  purchase  money  was  ready  to  be  paid  and  was  lying  g.  40. 
at  banker's  interest.     This  was  held  a  sufficient  acknowledgment  (0). 

(«)  BurreU  v.  EaH  of  Egrenumt,  7  1  De  G.  J.  &  S.  62. 
B.  203—236.     Compare  Lord  Ken-  (t)  Ames  v.  Mannering,  26  B.  538. 

singtan  v.  Bouverie,  7  D.  M.  G.  184—  {k)  Re  GaU,  Blake  t.  Oaie,  22  Ch. 

148;  PauJkntr  v.  Danid,  8  H.  199;  D.  820. 
Ixyrd  Carbery  v.  Preston,  13  I.  Eq.  {I)  10  H.  228. 

R.  466.  (»)  Per  Baoon,  V.  C,    Pears  ▼. 

(/)  See  Lord  Kensington  v.  Bou-  Laing^  K  R  12  Eq.  41 — 54.    Compare 

verie,  7  D.  M.  G.  134—148;  Patdkner  Seager  ▼.  Aston,  3  Jur.  N.  S.  481 ;  5 

V.  Daniel,  8  H.  199;  Lord  Carbery  v.  W.  R.  648;    and  see  also  Staley  v. 

Preston,  13  I.  Eq.  R.  456.  Barrett,  26  L.  J.  Ch.  821. 

ig)  Binns  v.  Nichols,  L.  R.  2  Eq.  (n)  Cadtmry  v.  Smith,  L.  R  9  Eq. 

266—260.  37. 

(A)  Chinnery  v.  Evans,  11  H.  L.  C.  (0)  Toft  v.  Stephens  n,  1  D.  M.  G. 

116.     Com^SkTQ  Dickensmv,  Teasdale,  28—33—40. 
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8&4WiU. 
4.  c.  27, 

§40. 

Admission 
in  letter. 


Master's 
report. 


Insolvent's 
schedule. 

Admission 
in  affidavit 
or  answer. 

Admission 
by  will. 


Part  pay- 
ment by 
"agent/' 


Who  is 
agent  for 
the  pur- 
pose of 
giving 
acknow- 
ledgment. 


The  following  letter,  written  by  the  daughter  of  a  trustee  for  sale  at  his 
dictation,  was  held  an  acknowledgment,  under  s.  40,  binding  upon  the 
cestui  que  trust: — "  I  regret  that  it  is  not  in  my  power  to  return  you  a 
more  satisfactory  answer  with  regard  to  the  claim  of  the  late  Mr. 
Aubert  upon  the  estate  of  the  late  Lady  St.  John.  Be  assured  I  shall 
be  happy  to  discharge  the  bonds  to  the  late  Mr.  Aubert  as  soon  as  it  is 
in  my  power"  (p), 

A  statement  in  a  Master's  Report  was  held  not  to  amount  to  an 
acknowledgment,  inasmuch  as  the  master  was  not  the  agent  of  both 
parties  (q);  but  it  appears  from  the  judgment  of  Lord  St.  Leonards  in 
a  subsequent  case  (r)  that  the  creditor  in  that  case  was  not  a  party  to 
the  suit  in  which  the  report  was  made.  And  this  decision  was  ques- 
tioned in  another  case  (s)  where  it  was  held  that  the  insertion  of  a  debt 
in  an  insolvent's  schedule  was  a  sufficient  acknowledgment  {t).  An 
admission  in  a  schedule  («),  affidavit  (m),  or  answer  is  an  acknowledgment, 
at  any  rate  in  favour  of  a  creditor  who  is  a  party  to  the  action  in  which 
such  admission  is  made  {x).  An  admission  of  indebtedness  by  will  is  a 
sufficient  acknowledgment  (y). 

In  addition  to  these  cases,  the  reader  should  refer  to  the  decisions 
cited  under  s.  42  of  3  &  4  Will.  4,  c.  27  (2),  which  is  worded  similarly  to 
6.  40.  Reference  may  also  be  made  to  ss.  14  and  28  (a)  and  the  notes 
thereto  (6). 

^*  "  There  is  no  doubt  that  the  payment  of  a  part  of  the  principal  or 
some  interest  by  a  person  expressly  or  impliedly  authorised  to  make 
the  payment,  will  be  equivalent  to  a  payment  by  the  party  liable. 
....  The  payment,  however,  cannot  be  by  a  mere  stranger."  Per 
CusACK  Smith,  M.  R.  (Ireland)  (c). 

An  acknowledgment  by  trustees  is  binding  on  their  cestui  que  trust  (d), 
and  the  same  rule  applies  to  trustees  appointed  by  the  Court  in  the  place 
of  disclaiming  trustees  (e). 

A  solicitor  is  an  agent  within  s.  40  (/). 


ip)  liord  St.  John  v.  Boughton,  9 
Sim.  219—225. 

(q)  HiU  V.  Stawdt,  2  I.  L.  R.  302. 

(r)  3  Dr.  &  War.  223. 

(«)  Barrett  v.  Birmingham,  4  L  £q. 
R.  637. 

(t)  See  also  Morrogh  v.  Power,  6  I. 
L.  R.  494,  and  Hannanv.  Power,  8  L 
L.  R.  606. 

(u)  Tristram  v.  Hart,  L.  k  T.  186 
—191. 

{x)  Blair  v.  Nugent,  3  J.  &  La.  T. 
658 


(y)  MiUinglon  v.  Thompson,  8  L  Ch. 
R.  236. 

(«)  P.  96,  post, 

(a)  Pp.  36  and  67,  arUe, 

(6)  See  also  Vincent  v.  WxUingUm, 
L.  &  T.  466. 

(c)  Homan  v.  And/rewe,  1  L  Ch.  R. 
106—112. 

{d)  Lord  SL  John  v.  Boughton,  9 
Sim.  219—226. 

ie)  Toft  V. Stephenson,lJ).'M..G.2S 

if)  Toft  V.  Stephenson,  1  D.  M.  O. 
28. 
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ARREARS  OF  DOWER 

41.^  And  be  it  further  enacted,  that  after  the  said  thirty-  8&4WiU. 
first  day  of  December  one  thousand   eight  hundred  and    gij^' 

thirty-three,  no  arrears  of  dower,  nor  any  damages  on  account -1— 

of  such  arrears,  shall  be  recovered  or  obtained  by  any  action  j^'^ 
or  suit  for  a  longer  period  than  six  years  next  before  the  arrears  of 
commencement  of  such  action  or  suit.^  reoover- 

able. 
»  This  section  is  not  affected  by  the  R  P.  L.  A.,  1874. 

•  Where  the  widow  of  a  tenant  in  tail  in  possession  waited  for  thirty- 
one  years  after  his  death  before  filing  a  bill  to  establish  her  right  to 
dower,  and  the  heir  in  tail  had  been  in  possession,  the  bill  was  dismissed 
with  costs  (A). 


MONBT   OHARGBD  ON   LAND — ARREARS   OF   INTEREST. 

43.^  And  be  it  further  enacted,  that  after  the  said  thirty-  8&4WiU. 
first  day  of  December,  one  thousand  eight  hundred   and    g  j^o* 

thirty-three,  no  arrears*  of  rent*  or  of  interest*  in  respect  of  — — 

any  sum  of  money  charged  upon*  or  payable  out  of  any  land®  ^n^ 
or  rent,  or  in  respect  of  any  legacy,^  or  any  damages   in  arrears  of 
respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  ^Jterest  to 
by  any  distress,  action,  or  suit  but  within  six  years®  next  ^  recover- 
after  the  same  respectively  shall  have  become  due,  or  next 
after  an  acknowledgment®  of  the  same  in  writing  shall  have 
been  given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  j)erson  by  whom  the  same  was  payable,  or  his  agent : 
Provided  nevertheless,  that  where  any  prior  mortgagee  or 
other  incumbrancer^®  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage  or  other  incumbrance  on 
the  same  land,  the  person  entitled  to  such  subsequent  mort- 
gage or  incumbrance  may  recover  in  such  action  or  suit  the 
arrears  of  interest  which  shall  have  become  due  during  the 

(A)  Marshall  v.  Smilh,  5  GifT.  37. 
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8  &  4  Will,  whole  time  that  such  prior  mortgagee  or  incumbrancer  was  i 

fi  42,'    s^ch  possession  or  receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  said  term  of  six  years.^^ 

^  This  section  is  not  retrospective  (i)  except  as  regards  acknowledg- 
ments (k). 

'  "  The  2nd  section  contemplates  and  provides  for  the  case  where  the 

right  or  title  to  the  annuity  itself  is  disputed The  42nd 

section  contemplates  and  provides  for  the  case,  where  the  title  to  the 

annuity  is  not  disputed,  but  the  distress  is  made  for  arrears  due."    Per 

Fee  farm    TiNDAL,  C.  J.  (I).    A  fee  farm  rent  is  within  this  section  and  is  not 

^^^  affected  by  3  &  4  Will.  4,  c.  42,  s.  3  (m).    It  has  been  held  that  a  tithe 

rent  charge  is  within  s.  42  of  3  &  4  Will.  4,  c.  27  (?i)  ;  although  now 

only  two  years'  arrears  are  recoverable  under  6  &  7  Will.  4,  c.  71,  s. 

82  {o). 

Meaning         '  <*  A  reference  to  the  rents  specified  in  the  1st  section  of  the  statute 

th^"*     shows  that  the  arrearages  of  rent  mentioned  in  s.  42  have  no  relation  to 

section.       a  conventional  rent  reserved  on  a  lease 1  should  say  it 

was  proposed  to  include  other  rents  of  the  same  nature  as  those  to 
which  the  Act,  by  its  title  and  preamble,  was  intended  to  apply,  rather 
than  conventional  rents  reserved  on  a  lease."    Fer  Tindal,  C.  J.,  who, 
however  (/>),  said  that  it  was  unnecessary  to  give  an  opinion  on  the 
point,  as  the  case  then  before  him  was  within  3  &  4  Will.  4,  c.  42, 
8.  3,  which  must  be  considered  an  exception  out  of  the  section  under 
discussion  (q). 
This  sec-         *  "  That  section  (r)  therefore  provides  that  the  principal  shall  not  be 
tion  ap-       recoverable  after  twenty  [now  twelve]  years  except  in  the  several  cases 
mterest  of  enumerated  therein :  then  follows  the  42nd  section,  which  embraces  only 
moneys       the  interest  of  the  sums  provided  for  in  the  40th  section."    Fer  Lord  St. 
mcludedm  LEONARDS  («). 
8.  40. 
',        »»      '  "  Although  the  word  charge  does  not  by  its  own  force  include  mort- 

indudes      gag^>  7©^  ^  the  40th  clause  expressly  mentions  mortgages,  they  must 
mortgage,   be  included  in  the  42nd,  from  the  necessity  of  construing  the  two 
clauses  by  reference  to  each  other."    Fer  Stuart,  V.-C.  {t). 

(i)  Paddon  v.  BartUtt,  8  A.  &  E.  (o)  Re  CamberweU  JRent  Charge,  4 

884—895  ;    PeyUm  v.   M'BermoU,    1  Q.  B.  161. 
Dr.  &  War.  198.  {p)  Paget  r,  Foley,  2  Bing.  N.  C. 

(it)   Vincent  v.  WUlingtony  L.  &  T.  688—9. 
456—469.  iq)  See  note  »,  post, 

{D  James  v.  SaUer,  8  Bing.  N.  C.  (r)  Sect  40  of  3  &  4  WiU.  4,  c. 

544—552.  27. 

(m)  See  note  ®,  post,    Humfrey  v.  (»)  Hughes  v.  Kdty,  2  Dr.  &.  War. 

Wade-Oery,  7  C.  B.  567.  482—489. 

(n)  EccL  Com,  v.  Marquis  of  Sligo,  {t).  Bclding  v.  Lane,  3  Giff.  561 — 

6  I.  Ch.  R.  46.  574. 
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«  A  mortgagee  of  turnpike  tolls  was  held  entitled  to  recover  more  s&i Will, 
than  six  years'  arrears,  on  the  ground  that  such  tolls  are  not  au  interest    4,  c  27, 
in  land  within  the  statute  (u).    On  the  other  hand,  a  mortgage  of  a     8  ^2. 
canal,  works  and  rates,  was  held  within  this  section  (x).    See  notes  of 
these  cases  under  s.  1  (y). 

Debts  secured  by  judgments  are  also  within  this  section,  and  only  six 
years'  arrears  of  interest  can  be  recovered  (z). 

In  a  case  where  many  years  elapsed  between  a  contract  for  sale  and 
completion,  it  was  held  that  interest  on  the  unpaid  purchase  money, 
although  it  would  run  from  the  contract,  would  not  become  payable 
until  a  good  title  was  shown,  '*  It  is  upon  completion  that  interest 
becomes  due,  although  to  be  calculated  from  the  inception  of  the  con- 
tract." Per  Turner,  L.  J.  (a).  Therefore  it  would  seem  that  a  vendor 
who  allowed  more  than  six  years  to  elapse  after  completion  without 
enforcing  payment  of  his  purchase  money,  could  only  recover  six  years' 
arrears. 

An   annuity  charged   upon   land    is   within   this  section  (6),  being  Arrears  of 
included   in  the  term  "  rent "  (c),  but  an  annuity  not  charged  upon  "^^^^Jj^ 
land  (d),  but  charged  upon  personal  estate  (e),  or  secured  by  bond  (/ ),  this  see- 
is  not.  tion,  if 

^  Where  a  legacy  had  remained  unpaid  for  more  than  thirty  years,  it  ^'^•|J8®d  on 
was  held  that  interest  was  only  payable  for  six  years  (gf),  and  the  1^^^^  ^^^ 
interest  is  to  be  calculated  from  the  filing  of  the  bill  (now  the  issue  of  legacies, 
the  writ),  although  it  may  not  be  filed  (or  issued)  by  the  legatee  (h). 
Where  a  lunatic  had  received  the  interest  of  a  legacy  for  more  than 
twenty  years  by  mistake,  it  was  held  that  the  legatee  could  only  recover 
six  years'  arrears  of  interest  (t). 

8  Where  money  is  simply  "  charged  upon  or  payable  out  of  land  or  Conflict 

rent,"  the  arrears  fall  clearly  within  s.  42  of  3  &  4  Will.  4,  c.  27,  as  the  I'^i^^.,, 

cases  cited  below  will  show.     But  if  such  arrears,  or  the  money  in  re-  4  c.  27 

spect  of  which  they  have  accrued,  are  collaterally  secured— for  in^tance,  a.  42,  and 

by  covenant,  bond,  or  a  charge  upon  personal  estate— a  question  arises  J  *  ^^^' 

4,  0.  42, 

8.3. 

(u)  MeUUh  v.   Brooks^  8   B.  22--  (c)  Ferguson  v.  Livingston,  9  I  Eq. 

28.  R.  202. 

(x)  Nodge$  v.  Croydon  Canal  Co.,  8  {d)  Roch   v.    CaUen,   6    H.    631— 

B.  81—89.  686. 

(y)  ATUe,  p.  6.  [e)  Re  Ashwdl,  Joh.  112. 

(2)  Henry  v.  Smithy  2  Dr.  &  War.  (/)  Sime  v.  Thomas  and  Strachan 

381.  V.  Thomas,  12  A.  &  E.  636. 

(a)  To/l  V.  Stephenson,  5  D.  M.  G.  (g)  Huyhis  t.  WUliaws,  8  M.  &  G. 

735—739.  683—688. 

(6)   Uppingion  v.    Tarrant,    12    I.  (A)  Chappell  v.  Rees,  1  D.  M.   G. 

Oh.  R.  262 ;  Francis  v.  Cfrover,  5  H.  393—398. 

39 ;  Hunter  v.  Nockdds,  1  M.  &  G.  (t)  Re  Walker  L.  R.  7  Oh.   120— 

640.  123. 
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3&4WiU. 
4,  c.  27, 

i42. 

8&4WilL 
4,0.42, 

§3. 

Effect  of 
the  two 
enact- 
ments as 
regards 
money 
charged  on 
land,  and 
also  col- 
laterally 
secured  by 
bond  or 
covenant. 


as  to  the  effect  of  the  statute  3  &  4  Will.  4,  c  42,  s.  3,  which  is  as 
follows : — 

[3.  That  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant,  or  debt  upon  any  bond  or 
other  specialty,  and  all  actions  of  debt  or  scire  facias  upon 
any  recognizance,  and  also  all  actions  of  debt  upon  any 
award  where  the  subTuission  is  not  by  specialty,  or  for  any 
fine  due  in  respect  of  any  copyhold  estates,  or  for  an  escape, 
or  for  money  levied  on  einy  fieri  facias,  and  all  actions  for 
penalties,  damages,  or  sums  of  money  given  to  the  party 
grieved  by  any  statute  now  or  hereafter  to  be  in  force, 
that  shall  be  sued  or  brought  at  any  time  after  the  end  of 
the  present  session  of  Parliament,  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereinafter  expressed, 
and  not  after,  (that  is  to  say,)  the  said  actions  of  debt  for 
rent  upon  any  indenture  of  demise  or  covenant,  or  debt 
upon  any  bond^  or  other  specialty  actions  of  debt  or  scire 
facias  upon  recognizance,  within  ten  years  after  the  end 
of  this  present  session,  or  within  twenty  years  after  the 
cause  of  such  action  or  suit,  but  not  after^ ;  the  said  actions 
by  the  party  grieved  one  year  after  the  end  of  this  present 
session,  or  within  two  years  after  the  cause  of  such  actions 
or  suits,  but  not  after ;  and  the  said  other  actions,  within 
three  years  after  the  end  of  this  present  session,  or  within 
six  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  provided  that  nothing  herein  contained  shall  extend 
to  any  action  given  by  any  statute  where  the  time  for 
bringing  such  action  is  or  shall  be  by  any  statute  specially 
limited.*] 
^  An  action  in  England  on  a  bond  executed  in  India  may  be  brought 

within  twenty  years  (h), 

•  See  Robinson  v.  Currey  {%). 

•  The  Act  from  which  this  section  is  taken,  received  the  royal  assent 
after  3  &  4  WiJl.  4,  c.  27,  but  came  into  operation  before  it ;  and  it  will 
be  seen  that  it  includes  some  cases  which  are  within  s.  42  of  the  earlier 
statute.     The  question  has  often  been  raised  whether  arrears  which  are 


{h)  Alliance  Bank  of  Simla  ▼.  Carey, 
5  C.  P.  D.  429. 


(t)  7  Q.  B.  D.  465. 
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within  both  enactments  are  recoverable  for  twenty  years,  or  only  for  3  &  4  Will. 
six  years  ;  and  the  result  appears  to  be  that  as  ctgainst  the  land  only  six    4,  c.  27, 
years  can  be  recovered,  and,  until  recently,  the  arrears  for  the  preceding    8  ^^• 
fourteen  years  might  have  been  recovered  in  a  personal  action.    Where     m  ^  .0 
an  annuity  was  chained  upon  the  testator's  freehold  w\d  leasehold  esfates,      |  o 
it  was  held  that  arrears  were  only  recoverable  for  six  years  (k),  

Where  a  mortgage  of  a  canal,  works,  and  rates  contained  no  covenant  j^^^ 
for  payment  of  interest,  it  was  held  that  the  mortgagee  could  only  charge  on 
recover  six  years*  arrears  (1),  If^^d,  onljr 

Where  there  is  a  mere  charge  and  not  an  express  trust  of  an  annuity,  J^^^J^J^ 
only  six  years'  arrears  can  be  recovered  (m).  recoyer- 

Similarly  the  mortgagee  of  a  married  woman's  reversionary  interest  *ble. 
was  held  entitled  to  no  more  than  six  years'  arrears.    Lord  Hatherlet 
(then  V.-C.  Wood)  remarked,  "  I  put  the  covenant  entirely  aside,  it 
being  the  covenant  of  a  married  woman  '*  (n). 

Of  course,  in  cases  which  do  not  fall  within  s.  42  of  3  &  4  WilL  4,  c  Where  no 

27,  twenty  years*  arrears  are  recoverable  under  the  later  statute.     And  J**J8f«  on 

in  one  case  where  annuities  charged  upon  personal  estate  had  been  only  twenty 

partially  paid,  the  annuitants  were  allowed  to  recover  arrears  of  the  years* 

unpaid  balances  for  thirty- seven  years  (0).     So,  arrears  of  an  annuity  *"^*" 

secured  by  bond  are  recoverable  for  twenty  years  (/?).     And  when  a  g^yi^^ 

lease  contains  a  covenant  for  payment  of  rent,  the  lessor  may  recover  where 

arrears  for  twenty  years,  by  action  on  the  covenant  under  the  later  both 

statute  {q).     Similarly  it  has  been  held  that  when  a  mortgage  contains  ^J^  ^" 

a  covenant  for  payment  the  mortgagee  may  recover  twenty  years'  arrears  covenant 

of  interest  by  action  on  the  covenant  (r).     Mortgagees  of  a  reversion  twenty 

were  held  entitled  to  more  than  six  years*  arrears  of  interest  under  a  y®*" 

arrears  re- 
covenant  by  mortgagors  that  interest  should  be  capitalised  («).     But  coyerable 

where  annuities,  rents  and  interest  on  mortgages  have  been  secured  by  by  action 

bond  or  covenant,  and  also  charged  on  land,  the  question  often  arose,  ^^         . . 

before  the  Judicature  Acts  came  into  operation,  whether  an  action  on  ^^^  ^^^^  ^ 

the  bond  or  covenant  was  necessary  in  order  to  recover  more  than  six  action  to 

years'  arrears,  or  whether  3  &  4  Will.  4,  c.  42,  did  not  so  far  repeal  enforce 

3  &  4  WilL  4,  c.  27,  s.  42,  as  to  render  twenty  years'  arrears  recover-  "**^'"'  ^' 

able  in  an  action  against  the  land  ;  and  after  some  conflict  of  decision, 

it  was  ultimately  settled  that  only  six  years'  arrears  could  be  recovered 

{k)  Fremeis  v.  Orover,  6  H.  39—  {p)  Sitiu  v.   Thom^tSy  Strackan  v. 

49.  Thomas,  12  A.  &  £.  536—638. 

(/)  Hod^  V.  Croydon  Canal  Co.,  8  (q)  Paget  v.  FoUy,  2  Bing.  N.  C. 

B.  86—90.  679. 

(m)  Cunningham  v.  Foot,  8  Ap.  Ca.  (r)  Sindair  v.  Jackson,  17  B.  405  ; 

974.  Elvy  V.  Norwood,  2  De  G.  &  S.  240 ; 

[n)  Bowyer  v.   Woodman,  L.  R.  8  Du  Vigier  v.  Lee,  2  H.  326. 

Eq.  818—816.  (»)  Cfarkson  v.  ffenderton,  14  Ch. 

(o)  Re  Ash'iceU^  Joh.  112—116.  D,  849. 
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3  &  4  Will,  in  an  action  against  the  land.     As  regards  mortgages  a  distinction  has 

^ft^o*    been  drawn  between   suits   for  foreclosure  and   redemption,  and  the 

?  iw  *ii  following  opinion  upon  the  point  was  expressed  by  Kinderslbt,  V.-C.  : 

4  c.  42     "  '^^  intention  of  the  legislature,  I  think,  was  that  if  a  man  chose  to 

5  3.      1®**  interest  run  into  arrear  for  more  than  six  years,  and  then  came  to  a 

~      ;j         court  of  justice  to  recover  the  interest,  he  shall .  only  be  entitled  to 

sure  and     recover  six  years'  interest ;  but  it  does  not  follow  that  the  legislature 

redemp-      intended  that  a  mortgagor  who  has  lost  his  legal  right  and  comes  to  the 

**^^"^*'^"  Court  insisting  on  his  equity  to  redeem  should  be  allowed — although 

game  he  has  failed  to  pay  the  interest  which  he  ought  to  have  paid  for  more 

footing.       than  six  years— to  redeem  on  payment  only  of  six  years*  interest. 

There  would  be  no  justice  in  such  a  construction  of  the  statute"  (t). 

But  the  law  may  now  be  considered  as  settled  in  accordance  with  the 

rule  laid  down  by  Wigram,  V.-C,  as  follows : — 

"  It  has  always  appeared  to  me  that  the  .terms  on  which  a  mortgagor 
or  those  claiming  under  him  are  entitled  to  redeem  must  be  the  same 
whether  they  are  to  be  ascertained  in  a  suit  for  redemption  or  for  fore- 
closure "  (u).     So  that,  as  against  Hie  landy  only  six  years'  arrears  can  be 
recx)vered  either  in  foreclosure  or  redemption  proceedings  (ac),  although 
Mortgagee  the  mortgage  is  of  a  reversion  (y).     In  some  cases,  however,  a  mortgagee 
may  tack    ij^  1)^^^  allowed  to  tack  his  remedy  on  the  covenant  to  his  charge  on 
covenwit"  ^^^  ^^^  *^  against  the  heirs  of  the  mortgagor,  although  it  was  said  that 
to  mort-      he  could  not  do  so  against  the  mortgagor  himself  (z).     And  when  a 
fi^*^  ^^       fund  was  in  court  in  an  administration  suit  it  was  held,  on  petition  by 
Bome  cases.  ^  j^ortgagee,  that  he  was  entitled  to  more  than  six  years'  arrears  of 
interest  (a).    But  in  a  more  recent  case,  where  money  had  been  paid 
into  court  under  the  Lands  Clauses  Consolidation  Act,  it  was  held,  on 
the  petition  of  an  equitable  mortgagee  of  the  land  purchased,  that  he 
was  only  entitled  to  six  years'  arrears  of  interest     In  giving  judgment, 
Malins,  V.-C,  commented  on  the  last  cited  case  in  these  terms; — 

**  In  Edmunds  v.  Waugh  the  position  of  the  parties  was  as  if  the 
mortgagee  had  the  money  actually  in  his  hands  as  mortgagee,  and  what 
V.-C.  Bjndbrslkt  really  dealt  with  was  the  right  of  retainer,  and  he 
held  that  the  petition  which  in  effect  put  the  mortgagee  in  possession  of 
funds  which  really  belonged  to  him  was  not  a  suit  to  recover  interest 
within  the  meaning  of  the  Statutes  of  Limitation  "  (6).    In  a  still  more 

{t)  Edmunds  v.  Wavgh,  L.  R.  1  Eq.  But  compare  Whedtr  v.  HoweU,  3  K. 

418—421.  &  J.  201. 

(m)  Sober  v.    Kimp,    6    H.    155—  (2)  Sinclair  v.  Jackson^  17  B.  405 ; 

160.  J>^  Vigitr  V.  Zee,  2  H.  826 ;  Eh^  v. 

{x)  Round  V.  Bdl,  30  R  121 ;  Skaw  Norwood,  2  De  G.  &  S.  240. 

V.   Johnson,   1    Dr.   &   S.   412—416;  (a)  Edmunds  v,  H  ati^A,  L.  R  1  Eq. 

Elvy  v.  Norwood,  2  De  G.  &  S.  240;  418. 

Hughes  y.  KeUy,  2  Dr.  &  War.  482;  {*>)  Re  Stead's  Mortgage,  2  Ch.  D. 

Du  F^Tter  V.  Zee,  2  H.  326.  713—717.     Compare  Re   WaUer,  L. 

(y)  Sinclair  v.  Jarkson,  17  B.  405.  R.  7  Ch.  126. 
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recent  case  a  mortgagee  was  only  allowed  six  years*  arrears  out  of  a  fund  3  &  4  Will, 
in  court  (c).  *^  ^|' 

And  even  where  a  mortgaged  estate  had  been  sold  under  a  power  of  g  ^  4  WUL 
sale,  it  was  held  by  Lord  Romilly  that  the  mortgagee  could  only  retain    4,  a  42, 
six  years'  arrears  as  against  the  mortgagor  (d).  §  3. 

This  case  was,  however,  compromised  on  appeal  by  payment  of  less  ' 

than  one-third  of  the  amount  claimed,  and  it  was  subsequently  dis- 
approved of  by  KiKDEBSLET,  V.-C,  in  Edmunds  v.  fVaugh,  p.  94,  ante. 
Where  an  annuity  was  aharged  upon  land  and  also  secured  by  covenant,  it 
was  held  that  the  annuitant,  in  a  suit  to  enforce  the  charge  against  the 
land,  could  only  recover  six  years'  arrears  from  the  time  when  he  brought 
in  his  claim  (e).  This  case  may  be  taken  to  have  overruled  Du  Vigier  v. 
Lee  (/),  and  the  result  thus  arrived  at  is  lucidly  stated  by  Lord  Romillt, 
M.R  {g\  in  these  words : — 

^' After  some  fluctuations  of  decisions  it  was  finally  decided  by  the  Result  of 
Lord  Chancellor  Cottenham  in  Hunter  v.  Nockolds  that  effect  was  *?*®  ^®" 
to  be  given  to  both  statutes  and  to  both  clauses,  that  neither  overruled  ^^^jg  point 
the  other,  and  that,  accordingly,  as  against  the  estate  on  which  an 
annuity  or  a  mortgage  was  charged  no  more  than  six  years'  arrears  could 
be  recovered  against  the  estate,  but  that  in  an  action  of  covenant  against 
the  covenantor  twenty  years*  arrears  of  annuity  or  interest  of  a  mort- 
gage might  be  recovered,  but  that  they  formed  no  charge  on  the  estate 
beyond  the  six  years'.  The  judgment  when  recovered  would  constitute 
a  charge  on  the  real  estate  of  the  defendant  in  the  action,  but  this 
does  not  affect  the  principle."  In  the  case  thus  referred  to  Lord 
Cottexham  also  said  (h),  "  The  provisions  of  the  two  (Acts)  must, 
if  possible,  be  reconciled,  which  can  only  be  done  by  considering  the 
first  Act  as  applicable  only  to  the  land,  and  the  latter  as  applicable  only 
to  the  person.  ....  In  some  of  the  cases  which  have  arisen  under 
these  Acta  the  Courts  have  treated  this  provision  of  the  second  Act  as  an 
exception  out  of  the  enactment  of  the  former ;  the  conjoined  enactments 
would,  in  that  case,  be  that  no  more  than  six  years'  arrears  of  rent  or 
interest  in  respect  of  any  sum  charged  upon  or  payable  out  of  any  land 
or  rent  shall  be  recovered  by  any  distress  action  or  suit  other  than,  and 
except  in,  actions  upon  covenant  or  debt  upon  specialty,  in  which  cases 
the  limitation  shall  be  twenty  years." 

This,  however,  is  scarcely  a  satisfactory  solution  of  the  difficulty,  and 
the  following  remarks  of  Lord  St.  Leonards,  when  Lord  Chancellor  of 
Ireland,  will  be  endorsed  by  no  inconsiderable  proportion  of  the  profes- 
sion : — ^^  I  must  say  it  is  most  desirable  that  the  legislature  should 

(c)  Be  Slater,  11  Oh.  D.  227.  2  Dr.  ft  War.  295. 

(d)  Mason  v.  Broadherst,  88  B.  296.  (/)  2  H.  326. 

(e)  Hunter  v.  Nockalds,  1  M.  ft  G.  (<7)Xe«^v.Z>u»rom6«,29R.175— 187. 
640.     Compare  Harrison  v.  Duignan,  {h)  1  M.  ft  G.  640—652. 
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3  &  4  Will,  clear  up  the  difficulties  which  they  themselves  have  create<l,  for  it  seems 

8  49'    difficult  to  reconcile  the  two  statutes  **  (i).     The  R.  P.  L.  A.,   1874, 

gi,f  V^jii  contained  no  express  enactment  to  remove  this  difficulty,  and  though 

4,  c.  42,    under  the  Judicature  Acts  and  the  Rules  of  the  Supreme  Court,  which 

§  3.      permit  the  joinder  of  various  causes  of  action,  it  has  become  the  ordinary 

practice  to  claim  and  give  personal  judgment  in  actions  to  enforce  a 

charge  upon  land   of  money  also   secured  by  bond   or  covenant,  it 

has  now  been  held  by  the  Court  of  Appeal  that,  so  far  as  principal 

money  is  concerned,  the  right  of  action  on  the  bond  or  covenant  is 

gone  as  soon  as  the  action  against  the  laud  is  barred  under  s.  8  of  the 

R  P.  L.  A.,  1874  (j),  and  the  reasons  upon  which  the  judgments  in 

those  cases  were  based  would  apply  equally  to  arrears  of  interest  or 

other  annual  payments  secured  by  a  charge  upon  land  and  also  by  a  bond 

or  covenant.    Where  an  annuity  charged  on  land  became  payable  in 

1851,  and  no  payment  had  been  made,  it  was  held  to  be  barred  on  a 

claim  being  made  in  1884  (k), 

-^yijj^l;  '  A  letter  in  1833  from  the  treasurer  of  a  company  to  a  mortgagee 

amounts  to  contained  the  following  sentences: — **No  interest  has  been  paid  since 

J"*  ^^'r         1821  to  the  government,  nor  to  anyone  that  holds  securities,  nor  is  it 

ment  likely  while  matters  remain  as  they  now  are What  a  future 

within  this  day  may  produce  is  quite  uncertain  ;  but  as  an  individual  I  have  some 
■action.  ground  to  think  we  may  yet  see  better  days.  .  .  .  I  am  at  all  times 
willing  and  happy  to  give  you  or  any  other  gentleman  that  has  em- 
barked property  in  the  present  important  undertaking,  any  infoimation 
I  am  abk  and  you  require.  *'  This  was  held  to  give  a  right  of  action  within 
six  years(0.  It  has  been  laid  down  that  an  acknowledgment,  to  be  bind- 
ing, must  be  made  with  a  view  of  making  the  person  giving  it  liable  ; 
and  not  with  a  view  of  explaining  that  some  other  person  is  liable  (m). 

A  recital  in  a  transfer  of  a  mortgage  is  an  acknowledgment  binding 
upon  the  parties.  But  a  recital  that  more  than  six  years'  arrears  of 
interest  were  due,  though  binding  upon  the  mortgagor,  who  was  a 
party,  was  held  not  binding  upon  a  subsequent  mortgagee,  who 
was  not  a  party  to  the  transfer  (n).  A  statement  in  a  petition 
that  certain  land  was  charged  with  twenty  years'  arrears  of  an 
Acknow-  aniiiiity  was  held  to  amount  to  an  acknowledgment  (0).  An  acknow- 
ledgment   ledgment  to  a  stranger  is  not  binding  (p).     An  acknowledgment  by 

to  stranger  ^  tenant  for  life  of  a  settled  estate,  as  to  an  arrear  of  interest  due  on 
not 

binding.           /;j   y{ncerU  v.  Going,  1  Jo.  &  La.T.  (m)  Holland  ▼.  Clark,  1  Y.   &   C. 

708.  Ch.  161—169. 

{j)  Svtton  V.  Sutton,  22  Ch.  D.  511 ;  (n)  BoUiing  v.  Lane,  1  D.  J.  &  S. 

Feamside  v.  Ptint,  22  Ch.  D.  579.  122. 

Ik)  Hughes  v.  Coles,  W.  N.  (1884),  (0)  JU  West^s  Estate,  8  L.  R.  Ir.  77. 

p.  180.  (p)  Holland  v.  Clark,  1 Y.  A  C.  Ch. 

{I)  Jortin  ▼  5.  E,  Ry,  Co.,  6  D.  M.  161—170  ;  Grenfdl  v.   Oirdlestone,  2 

&  G.  270-  290.  Y.  k  C.  662—676. 
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a  mortgage  affecting  the  inheritance,  was  held  by  Cdsack  Smith,  M.R.,  8  &  4  Will, 
in  an  Irish  case,  to  be  binding  npon  the  remaindermen  (p).  !•  ^^* 

Payment  of  interest  on  a  promissor}'^  note  has  been  held  to  amount  to  «  J  ? w!ii 
evidence  of  a  demand  for  payment  of  the  principal,  so  as  to  make  the  4,  c.  42, 
statute  begin  to  run  (q).  §  3, 

And,  of  course,  an  acknowledgment  to  a  third  person  as  agent  of  the  ^ 

creditor  is  sufficient.     See  the  notes  to  ss.  14,  28  and  40  (r). 

"  A  judgment  creditor  is  a  "  prior  incumbrancer."    Per  Lord  St.  What  con. 
Leonards  (a).    But  outstanding  charges  assigned  to  a  trustee  for  a  pur-  ^titutes  » 
chaser  of  the  equity  of  redemption  are  not  within  the  exception  (<).         incum- 

This  section  does  not  api)ly  to  annuities  charged  upon  a  reversionary  brancer. " 
interest  in  land  ;  for  time  does  not  run  until  such  interest  falls  into  pos- 
session (u).  On  the  other  hand,  it  has  been  held  that  the  mortgagee  of 
a  reversion  (x),  or  the  judgment  creditor  of  a  remainderman,  is  not 
entitled,  under  this  section,  to  recover  more  than  six  years'  arrears 
of  interest  which  accrued  due  during  the  possession  of  the  tenant  for 
life  (y). 

"  The  exception  in  the  statute  is  merely  that  while  a  prior  incum- 
brancer is  in  possession,  his  possession  shall  not  prejudice  a  subsequent 
incumbrancer,  who  is  waiting,  and  comes  in  in  reasonable  time,  to 
make  the  fund  available  for  the  payment  of  his  demand."  Per  Lord  St. 
Leonards  (z).  And  a  tenant  for  life  is  not  a  "  prior  incumbrancer  "  as 
regards  a  creditor  of  a  remainderman  (a). 

A,  being  entitled,  subject  to  certain  life  estates  to  the  re8idu:iry  per- 
sonal estate  of  X.  (which  consisted  partly  of  a  mortgage  debt),  mort- 
gaged his  reversionary  interest  to  B.  It  was  held,  on  the  death  of  the 
last  tenant  for  life,  thatB.'s  mortgage  was  not  an  interest  in  land  within 
this  section,  and  that  he  was  entitled  to  interest  from  the  date  of  the 
mortgage  (6). 

"  Where  a  judgment  creditor  carries  in  a  claim  in  a  suit  or  action  he  Claim  in  a 
is  entitled,  under  this  section,  to  arrears  of  interest  for  six  years,  prior  P^'^^io? 
to  the  carrying  in  of  his  claim  (c).     As  to  the  operation  of  a  pending  eq„ai  to 
suit  or  action,  in  which  claims  can  be  made,  upon  rights  which  would  bringing 
otherwise  have  been  barred,  see  notes  to  s.  24  (d).    Where  the  mort-  ^^  action. 

(p)  Re  PUzmauriee,   15  I.  Ch.  R.  (y)   Vincent  v.  Going,  1  J.  &  La. 

445.  T.  697—701. 

(q)  Re  Rutkerfordf  Brown  v.  Rutker^  (2)   Vincent  v.  Going,  1  J.  &  La.  T. 

ford,  14  Ch.  D.  e87.  697—703. 

(r)  Pp.  37,  70  and  88,  ante.  [a)    Ibid.      See    also    Drought    v. 

(«)  Henry  v.  Smith,  2  Dr.  &  War.  J  one*,  2   Ir.  Eq.  R.  303,  and  Moid- 

881—890.  gomeiy  v.  Soutk^oell,  2  Con.  &  Law, 

{t)  Chinnery  v.  Evans,  11  H.  L.  C.  263. 

115—136—140.  (6)  Smith  v.  IIHl,  9  Ch.  D.  143. 

(it)   Wheder  v.    Howell,  3  K.  &  J.  (c)  Greenicay  v.  Bromfield,  9  H  201 

198—201.  -204. 

{x)  Sinclair  v.  Jackton,  17  B.  405.  (rf)  P.  51,  ante. 
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8  &  4  Will,  gagees  of  a  tenant  for  life  entered  into  possession  under  an  order  in  a 
i  ^  ^*    suit,  and  remained  in  possession  for  nine  years  after  the  death  of  the 
3 &  4\V'll  *^^^^*'  ^^^  ^^^^  (such  death  being  unknown  to  both  parties),  it  was  held 
4,  c.  42,    hy  the  Court  of  Appeal,  on  the  petition  of  the  remainderman,  reversing 
§  3.      the  decision  of  Hall,  V.-C.  (e),  that  they  were  only  entitled  to  an 
account  of  the  rents  and  profits  for   six  years  previous  to  the  pre- 
sentation of  their  petition  (/).    The  statute  was  held  to  be  no  bar  to 
a  mortgagor's  right  to  recover  damages  for  coal  which  a  mortgagee  in 
possession  had  allowed  trespassers  to  abstract  from  under  the  mortgaged 
Infants.      property  (g).    The  rule  that  an  infant  may  treat  a  person  who  enters  on 
his  land  during  his  minority  as  his  bailiff,  takes  such  cases  out  of  this 
section  (h). 


3  &  4  Will. 
4,  c.  27 

§43. 

Spiritual 
courts  t<> 
be  bouud 
by  Act 


SPIRITUAL   COURTS. 

43.  And  be  it  further  enacted,  that  after  the  said 
thirty-first  day  of  December,  one  thousand  eight  hundred 
and  thirty-three,  no  person  claiming  any  tithes,  legacy,  or 
other  property,  for  the  recovery  of  which  he  might  bring  an 
action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other 
proceeding  in  any  spiritual  court  to  recover  the  same  but 
within  the  period  during  which  he  might  bring  such  action  or 
suit  at  law  or  in  equity. 


EXTENT  OF  ACTS. 


8  &  4  Will. 
4,  c.  27, 

§44. 


44.  Provided  always,  and  be  it  further  enacted.  That  this 

Act  shall  not  extend  to  Scotland ;  and  shall  not,  so  far  as  it 

Act  not  to  ^^^^^^  ^^  ^^2/  ''^ght  to  permit^  to  or  bestow  any  church, 

extend  to    vicarage,  or  other  ecclesiastical  henejice,  extend  to  Ireland,^ 


Scotland. 


Ireland. 


*  Lege  **  present " 

2  The  excepted  portion  of  the  Act  3  &  4  Will.  4,  c.  27,  was  extended 
to  Ireland  in  1843  and  1844  (t),  and  remained  in  operation  there  till  the 


(c)  2  Ch.  D.  617. 

(/)  Hickman  v.  UpsaU,  4  Ch.  D. 
114. 

ig)  Hood  V.  Boston,  2  Giff.  692. 
Compare  Dean  v.  Tkwaite  and  Eccle- 
sitiHlicai  Commimono's  v.    N.    E.   R. 


Co.,  cited  under  s.  26,  p.  63,  ante, 
(h)  See  Nanney  v.    Williama,  22  B. 

462,  and  notes  to  ss.  3  and  16,  ante, 

pp.  12  and  41. 

(i)6  &  7   Vict  c.  64;  7  &  8  Vict. 

c.  27. 
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passing  of  the  Irish  Church  Act,  1870  (k),  s.  10  of  which  makes  it  again  3  &  4  Vict 
inapplicable.     The  Act  3  &  4  Will.   4,  c  27,  applies  to  New  South    ^  ^V* 
Wales  (I),  but  not  to  Jamaica  (m).     In  India  the  time  of  limitation  is    • 
twelve    years  (n)  as  regards  land,  and  six  years  (o)  as  regards  other  Colonies, 
actions.     As  to  Canada,  see  Her  rick  v.  SMy  (p)  and  MacdoncUd  v.  India. 
Zambe(q).  Canada. 

45.    And  be  it  further  enacted,  That  this   Act  may  be  3& 4  Will, 
amended,  altered  or  repealed  during  this  present  session  of   *j  *^|J' 
Parliament. 

See  3  &  4  Will.  4,  c.  42,  s.  3,  and  notes  thereto  (r). 


§45. 


The  following  are  the  remaining  provisions  of  the  R.  P.  L.  A.  1874 : — 
ACTS  OP  1833  AND  1874  CONSOLIDATED. 

[9.  From  and  after  the  commencement  of  this  Act  all  the    87  &  38 
provisions  of  the  Act  passed  in  the  session  of  the  third  and  ^*  j  g  ^^' 
fourth  years  of  the  reign  of  His  late  Majesty  King  William  — ^ — 
the  Fourth,  chapter  twenty -seven,  except  those  contained  in  3  &  4*wilL 
the  several  sections  thereof  next  hereinafter  mentioned,  shall  ^»  ^  27, 
remain  in  full  force,  and  shall  be  construed  together  with  and  re-  ' 
this  Act,  and  shall  take  effect  as  if  the  provisions  herein-  "'^^jj^^^f  ^ 
before  contained  were  substituted  in  such   Act   for   the  be  con- 
provisions  contained  in  the  sections  thereof  numbered  two,  ^[JIj  ^^j 
five,  sixteen,  seventeen,  twenty-three,   twenty-eight,  and  ^^  ^^74. 
forty  respectively  (which  several  sections,  from  and  after 
the  commencement  of  this  Act,  shall  be  repealed),  and  as 
if  the  term  of  six  years  had  been  mentioned,  instead  of  the 
term  of  ten  years,  in  the  section  of  the  said  Act  numbered 
eighteen,  and  the  period  of  twelve  years  had  been  mentioned 
in  the  said  section  eighteen  instead  of  the  period  of  twenty 
years ;  and  the  provisions  of  the  Act  passed  in  the  session 
of  the  seventh  year  of  the  reign  of  His  late  Majesty  King 

{k)  32  &  33  Vict.  c.  42.  302. 

(/)  Day  V.    Day,   L.   R.    3   P.   0.  (o)  Hay  v.  G<»^n,  L.  R.   4  P.  C. 

751.  337. 

(wi)  PiU  V.  Lord  Dacre,  3  Ch.  D.  (p)  L.  R.  3  P.  C.  436. 

29.5.  (7)  L.  R  3  P.  C.  539. 

in)  JU  Peal's  Trusts,  L.  R.  7  Eq.  (r)  Ante,  p.  92. 


H 
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87  &  38       William  the  Fourth,  and  the  first  year  of  the  reign  of  Her 

S8  9  U'      present  Majesty,  chapter  twenty-eight,  shall  remain  in  full 

J2  force,  and  be  construed  together  with  this  Act,  as  if  the 

period  of  twelve  years  had  been  therein  mentioned  instead 

of  the  period  of  twenty  years.] 
Short  title  [H.  This  Act  may  be  cited  as  the  "  Real  Property  Limitation 
^IrT"'       Act.  1874."] 

Com-  [12.  This  Act  shall  commence  and  come  into  operation  on  the 
menrof  ^^^  ^^7  ^^  January,  one  thousand  eight  hundred  and 
m/^  seventy-nine.] 
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THE  STATUTES  RELATING 


ILLUSORY    APPOINTMENTS. 


11  Geo.  4&1  Wm.  4,0.46. 
37  &  38  Vict,  c  37. 


SUMMARY. 


All  powers  of  appointment  are  either  exclusive  or  non- 
exclusive. Under  an  exclusive  power,  the  appointor  has  a 
discretion  to  appoint  the  whole  fund  to  one  or  more  of  the 
objects  of  the  power,  to  the  exclusion  of  the  others.  But  under 
a  non-exclusive  power,  exercised  before  the  30th  of  July,  1874, 
he  was  bound  to  appoint  a  portion  of  the  fund  to  every  object 
of  the  power.  Prior  to  the  1 6th  of  July,  1830,  it  was  im- 
material, at  law,  how  small  the  share  appointed  to  any  object 
might  be;  but  in  equity  it  was  necessary  to  appoint  a  svJ)- 
stantiaZ  share  to  each  object  As  regards  powers  exercised 
after  the  16th  of  July,  1830,  the  Act  11  Geo.  4  &  1  WiU.  4, 
c.  46,  intituled  "  An  Act  to  alter  and  amend  the  law  relating 
to  illusory  appointments,"  rendered  illusory  appointments,  i.e,, 
appointments  of  merely  nominal  shares,  good  in  equity  as  well 
as  at  law.  The  "  Act  to  alter  and  amend  the  law  as  to  ap- 
pointments  under  powers  not  exclusive  "  (37  &  38  Vict.  c. 
37),  in  effect,  renders  every  power  of  appointment  exercised 
after  the  30th  of  July,  1874,  exclusive,  unless  there  is  an 
express  declaration  to  the  contrary  in  the  instrument  creating 
the  power. 
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11  GEO.  4  &  1  WILL.  4,  c.  46. 

1  Will.  4,  An  Act  to  alter  and  amend  the  Law  relating  to  lUusm^ 
^  ^^*  Appointments} 

Preamble.  Whereas,  by  deeds,  wills,  and  other  instruments,  powers  are 

frequently  given    to  appoint    real    and    personal    property 

amongst  several  objects,  in  such  manner  that  none  of  the 

objects  can  be   excluded  by  the  donee  of  the  power  from  a 

share  of  such    property:*    And  whereas    appointments  in 

exercise  of  such  powei^s,  whereby  an  unsubstantial,  illusory, 

or  nominal  share  of  the  property  affected  thereby  is  appointed 

to  or  left  unappointed  to  devolve  upon  any  one  or  more  of 

Inoon-       the  objects  thereof,  are  invalid  in  equity,  although  the  like 

^^^^J^' appointments  are  good  and  binding  at  law:*  And  whereas 

rule.  considerable  inconvenience*  hath  arisen  from   the  rule  of 

equity  relative  to  such  appointments,  and  it  is  expedient  that 

such  appointments  should  be  as  valid  in  equity  as  at  law  f  be 

it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 

and  with  the   advice  and  consent  of  the   Lords    Spiritual 

and  Temporal,   and   Commons,  in  this  present  Parliament 

assembled,  and  by  the  authority  of  the  same,  that  no  appoint- 

lUusoiy     ment,  which  from  and  after  the  passing  of  this  Act,  shall  be 

*Pi^^^^    made  in  exercise  of  any  power  or  authority  to  appoint  any 

be  valid     property,  real  or  personal,  amongst  several  objects,  shall  be 

MweUw  invalid  or  impeached  in   equity,   on  the    ground    that  an 

at  law.       unsubstantial,  illusory,  or  nominal  share  only  shall  be  thereby 

appointed  to  or  left  unappointed  to  devolve  upon  any  one  or 

more  of  the   objects   of  such  power;  but  that  every  such 

appointment  shall  be  valid  and  effectual  in  equity  as  well  as 

at  law,  notwithstanding  that  any  one  or  more  of  the  objects 

shall  not  thereunder,  or  in  default  of  such  appointment,  take 
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more  than  au  unsubstantial,  illusory,  or  nominal  share  of  the  i  Will.  4, 
property  subjected  to  such  power.®  i  j  * 

'  This  Act  is  retrospective  in  this  sense,  that  it  applies  to  powers 
created  before,  but  exercised  after,  the  16th  of  July,  1830.  Per  Lord 
RoMiLLY,  M.R.  (a).  The  old  law  consequently  applies  Uf  all  powers 
exercised  before  that  date. 

Law  Price  to  1830. 

*  Of  course,  where  the  power    was    so   expressed  as   to   give   the  Exclusive 
appointor  a  discretion  to  exclu«le  any  one  or  more  of  the  objects — «.(/.,  '^^  "?"" 
*'to  such  of  my  children  as  A.  shall  think  fit" — no  difficulty  arose,  powers. 
Such  a  power  was  called  exclusive.    And  a  trust  for  "  such  child  or 
children  *'  of  the  marriagti  as  the  donee  shall  appoint,  confers  a  non- 
exclusive power  (6).     But  where  the  power  was  non-exclusive — e.g.^  "  to 
all  and  every  my  children,  in  such  shares  as  A.  shall  appoint " — it  was 
held,  both  at  law  and  in  equity,  that  some  share  must  be  appointed  to 
every  object  of  the  power. 

^  At  law  the  amount  of  the  share  appointed  to  any  object  was  Old  rule 

immaterial — no  appointment,  however  small,  was  considered  illusory  (c).  **  l*^- 

But  in  equity,  the  rule  prior  to  1  Will.  4,  c.  46,  is  thus  stated  by  the  R^e  in 

late  Master  op  the  Rolls  : —  equity 

Deii»re 
"  When  a  power  was  given  to  appoint  among  a  class  in  such  parts  or  1830. 

shares  as  the  appointor  should  direct,  it  was  held,  not  irrationally,  that 

the  meaning  of  the  person  creating  the  power  was  that  the  appointor 

should  appoint  a  substantial  share  to  each  object  of  the  power  *'  (d). 

^  This  inconvenience  arose  from    the  fact  that  it  became  necessary  Incon- 
for  the  Court  in  every  case  which  came  before  it,  to  decide  what  venienceof 
amounted  to  a  "  substantial "  and  what  to  a  nominal  or   "  illusory  **  ^^ 
share — "  No  one  knew  exactly  how  much  a  substantial  portion  of  the 
property  was,  and  it  was  impossible  to  say  without  resorting  to  litiga- 
tion what  the  least  sum  was,  which  the  appointor  was  authorised  to 
appoint."     Per  Jessbl,  M.R.  (<?). 

The  following  are  instances  of  appointments  that  were  held  illusory.  Cases  as  to 
and  therefore  bad :    Five  shillings  (/)  ;    1^.  to  one  child  and  1999^.  to  i^l^^ry 
another  (g) ;  61.  and  9/.  out  of  a  fund  of  4000/.  (k)  ;  lOL  out  of  a  fund  of  m^ts 
nearly  1900?.  (i) ;  10/.  10».  where  the  fund  exceeded  2000^.  (k) ;  one  acre  before 
of  land  part  of  a  large  estate  (/).  ^^^^• 

(a)  Rod  V.  Reid,  25  B.  480.  Eq.  405,  407. 

(6)  Chambfrlain  ▼.  Napier,  15  Ch.  (/)  Gibson  v.  Kinven,  I  Ver.  66. 

D.  614.  iff)  Lysaqht  v. Royse,^  Sch.  &  L.  151. 

(c)  Morgan  v.   Survnan^   1   Taunt.  (A)  Spencer  v.  Spencer^  5  Ves.  362. 

289,  298.  (i)  Kemp  v.  Kemp,  5  Ves.  849. 

{d)  Oainrford  v.   Dunn,  L.  R.  17  (k)   Vanderzee  v.  Adorn,  4  Ves.  771. 

Eq.  405,  406.  [1)  PocUington   v.  Bayne,   1    Bro 

{€)  Qainrford  v.   Dunn,  L.  R  17  C.  C.  450. 
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1  Will.  4,  On  the  other  hand,  the  following  appointments  were  held  valid : 
Jj  ^^>  33/.  68.  Sd.  where  the  fund  amounted  to  2500^.  (m)  ;  111  to  one  object 
^  ^' and  5600/.  to  another  (n)  ;  100/.  to  one  eon  (an  uncertificated  bank- 
rupt) and  2400/.  to  another  (o) ;  200/.  out  of  a  fund  exceeding 
25,000/.  00- 

A  revtr.HJonary  interest  was  considered  an  illusory  share  (q).  But 
in  deciding  whether  a  share  was  illusory  or  not  the  Court  would  con- 
sider the  circuinPtances  of  the  case  (r),  and  the  appointment  of  a  very 
small  sum  might  be  upheld  if  the  child  had  been  guilty  of  gross  mis- 
behaviour (a),  or  was  otherwise  provided  for  (t)  either  by  the  appointor  («) 
or  aliunde  (x).  A  power  to  appoint  real  and  personal  estate  was  well 
exercised  by  appointing  real  estate  to  some  objects  and  personalty  to 
the  others  (y). 

*  Lord  Eldon,  in  1812,  strongly  disapproved  of  the  equitable  rule, 
and  thought  that  any  appointment  good  at  law  ought  not  to  be  con- 
sideretl  illusory  in  equity,  but  considered  himself  bound  by  authority. 
The  expediency  of  the  rule  had  also  been  questioned,  on  several  occa- 
sions, by  other  judges. 

Law  between  1830  and  1874. 
Effect  of  •  **  The  statute  (2)  made  the  appointment  of  a  nominal  or  illusory 
the  Act  of  Bhare,  which  was  a  valid  appointment  at  law,  valid  also  in  equity ;  but 
it  did  not  make  that  which  was  an  invalid  appointment  both  at  law 
and  in  equity,  because  some  of  the  objects  were  excluded,  valid  in  equity." 
Per  CuSACK  Smith,  M.  R.  (Ireland)  (a).  But  the  case  in  which  this 
dictum  occurs  has  been  disapproved  of  by  Jesbel,  M.  R.,  who  held  that 
a  non-exclusive  power  was  well  exercised  in  1834  by  the  appointment 
of  the  whole  fund  to  all  the  objects  of  the  power  and  the  survivors  or 
survivor  of  them  (b). 

"The  statute  requires  a  share,  however  small,  to  be  given  to  each  of 
the  objects  of  the  power."    Per  Lord  Hatherlet,  C.  (c). 

**  The  rule  is  that  there  must  be  at  least  a  farthing  payable  out  of 
the  fund  subject  to  the  power  ;  and,  as  I  said  before,  however  small  the 

(ik)  Mocatta   v.  Lousada,  12   Ves.  {t)  BurreU  v.  Burrell,  1  Amb.  660. 

123.  (u)  Long  v.  Ixmg,  6  Ves.  446,  448. 

(n)  Duke  v.  Sylvester ^  12  Ves.  126.  \x)  Per  Lord  Redbsdalb,  Lymght 

(o)  Box  V.  Whitbread,  16  Ves.  15.  v.  Boytey  3  Sch.  &  L.  166  ;  and  see 

(p)  Butcher  v.  Butcher ,  9  Ves.  382 ;  Vanderzee  v.  Aclom,  4  Ves.  771,  785. 
1  V.  &  B.  79.  {y)  Morgan  v.  Surman,   1   Taunt. 

(q)  Alexander  v.  AUxander,  1  Ves.  289. 
Sr.  640.  (2)  11  Geo.  4  &  1  Will.  4,  a  46. 

(r)  Box  V.   Whithread,  16  Ves.  16,  (a)  Minchin  v.  Minchin,  8  L  Ch. 

19,   21  ;    Boyle  v.   Bishop  of  Peter-  R.  167,  177. 
horough,  1  Ves.  J.  299,  310.  (6)  Re  Capon's  Trusts,  10  Ch.  D. 

(«)  Maddison  v.  Andrew,  1  Ves.  Sr.  484. 
67,  69  It)  L.  R.  6  Ch.  162. 


Digitized  by  CjOOQ IC 


LAW  FROM  1830  TO  1874  105 

sum  appointed  may  be,  the  appointment  cannot  be  objected  to  as  illu-  1  Will.  4, 
sury."    Pet- JE8SB^  M.  R.  (rf).  |  ^^» 

Accordingly,  the  appointment  of  a  square   yard  of  real  estate  to      *     • 
one  object  of  a  power  and  of  lands  of  great  value  to  another  has  been 
held  good  (e). 

And  where  a  person  haying  a  non-exclusive  power  to  appoint  among  Cases  sinc<» 
a  class  of  five  persons,  bequeathed  to  two  of  them  a  legacy  of  61.  each,  ^^^0. 
and  to  the  other  three  all  the  rest  and  residue  of  her  property  and  over 
which  she  had  a  power  of  appointment,  it  was  held  that  the  legacies  of 
6L  were  charged  upon  the  property  subject  to  the  power,  as  well  as  on 
the  appointor's  own  estate,  and  that  the  appointment  was  good  (/). 

But  an  appointment  of  the  income  of  a  fund  to  the  children  succes- 
sively lor  life  was  held  not  a  good  exercise  of  a  power  to  appoint  to  all 
and  every  the  children  of  A.  A  share  of  the  capital  ought  to  have  been 
given  to  each  {g).  And  semhle  that  the  appointment  of  a  contingent 
interest  is  not  sufficient  (h).  And  where  some  of  the  objects  of  a  non- 
exclusive power  were  omitted,  the  whole  appointment  was  held  bad  (t). 

The  principles  laid  down  in  the  above  cases  govern  all  powers  of 
appointment  exercised  between  the  16th  of  July,  1830,  and  the  30tb  of 
July,  1874.  Those  exercised  after  the  latter  date  are  governed  by  37  & 
38  Vict.  c.  37,  the  title  and  preamble  of  which  are  as  follows : — 

An  Act  to  alter  and  amend  the  Law  as  to  Appointments 
under  powers  not  exclusive. 

[Whereas  by  deeds,  wills,  and  other  instruments,  powers  are   37  &  38 
firequently  given  to  appoint  real  and  personcd  property  p^j^y/' 

amongst  several  objects  in  such  manner  that  no  one  of  the 

objects  of  the  power  can  be  excluded,  or  some  one  or  more 
of  the  objects  of  the  power  cannot  be  excluded  by  the 
donee  of  the  power  from  a  share  of  such  property,  but 
without  requiring  a  substantial  share  of  such  property  to 
be  given  to  each  object  of  the  power,  or  to  each  object  of 
the  power  who  cannot  be  excluded.^ 

And  whereas  instruments  intended  to  operate  as  executions  invalidity 
of  such  powers  are  frequently  invalid  in  consequence  of  ^^^"^*' 
the  donee  of  the  power  appointing  in  favour  of  some  one  undemon- 

excluBive 

{d)  Oainsfard  v.  Dunny  L.  R   17  ig)  Lloyd  v.  Laver,  14  Sim.  646.        powers. 

Eq.  409.  (A)  Minchm  v.  Minehin,  8  I.  Ch. 

(e)  Re  SUme's  EttaU,  L  R   3  £q.  R  167—177;  and  compare  i42ea»nder 

62.  V.  Alexander,  1  Ves.  Sr.  640. 

(/)  Gainrford  v.  Dunn,  L.  R  17  (t)  BxUUel  v.  Plummer,  L.  R  6  Gh. 

Eq.  405.  160. 
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1  wm.  4,      or  more  of  the  objects  of  the  power  to  the  exclusion  of  the 
o  J  *         other  or  others,  or  some  other  or  others  of  such  objects,^ 
37  &  38        and  it  is  expedient  to  amend  the  law  so  as  to  prevent  such 
PreambfJ^'      intended  appointments  failing: 
Be  it  therefore  enacted,  &c.] 

*  See  note  «  to  1  Will.  4,  c.  46,  a.  1  (fc). 
It  frequently  happened  that  an  appointor  omitted,  by  mistake  or 
otherwise,  to  appoint  a  nouiinal  sum  to  such  of  the  objects  of  the  power 
as  he  did  not  wish  to  benefit,  and  the  whole  appointment  consequently 
failed.  This  led  to  the  passing  of  the  Act  of  1874  (/),  s.  1  of  which  is  as 
follows: — 

LAW   SINCE   1874. 

37  &  38  [1.  That  no  appointment,  which,  from  and  after  the  passing 
g*  J  '  of  this  Act,^  sliall  be  made  in  exercise  of  any  power  to 
T~  •  \~~  appoint  any  property,  real  or  personal,  amongst  several 
ments  to  objects,  shall  be  invalid  at  law  or  in  equity  on  the  ground 
notvdih-  ^^^^  ^^y  object  of  such  power  has  been  altogether  excluded, 
Btandiog  but  every  such  appointment  shall  be  valid  and  effectual 
more  ob-  notwithstanding  that  any  one  or  more  of  the  objects  shall 
jecte  ex-  not  thereby  or  in  default  of  appointment  take  a  share  or 
shares  of  the  property  subject  to  such  power.] 

1  Of  course  this  section  applies  only  to  instruments  executed  after  the 

passing  of  the  Act  (30th  July,  1874)  (m). 

EflFect  of         The  practical  effect  of  this  section  is  to  render  all  powers  of  appoint- 

1  «7i^^*'  ^'  °*6Dt  exercised  after  that  date,  exclusive,  unless  the  instrument  creating 

the  power  contains  an  express  declaration  to  the  contrary.     See  s.  2  of 

1  Will.  4,  c.  46,  and  s.  2  of  37  &  38  Vict  c.  38,  which  are  as  follows  :— 


ACTS   MAY    BE    EXCLUDED. 

1  Will.  4,      2.  Provided    always,   and    be    it    further    enacted,  that 
jo'     nothing  in  this  Act  contained  shall  prejudice  or  affect  any 

—  provision  in  any  deed,  will,  or  other  instrument  creating  any 

such  power  as  aforesaid,  which  shall  declare  the  amount  of 

{k)  Ante,  p.  104.  (m)  Moynan  v.  Moynan,  1    L.   R. 

(0  37  &  88  Vict.  c.  37.  Ir.  882. 
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the  share  or  shares  from  which  no  object  of  the  power  shaU  i  Will.  4, 
be  excluded/  s  2, 

1  See  note  to  s.  2  of  37  &  38  Vict,  c  37,  which  is  as  follows: — 

[2.  Provided  always,  and  be  it  enacted,  that  nothing  in  this    87  k  88 
Act  contained  shall  prejudice  or  affect  any  proNdsion  in     §  o     ' 

any  deed,  will,  or  other  instrument  creating  any  power, — 

which  shall  declare  the  amount  or  the  share  or  shares  from  aflfect  any 
which  no  object  of  the  power  shall  be  excluded,  or  some  ^^^  .  ^ 
one  or  more  object  or  objects  of  the  power  shall  not  be  dares  the 

excluded.^]  rri".' 

>  The  following  remark  of  Lord  St.  Leonards  appHes  to  powers 
under  the  Act  of  1874,  as  well  as  under  the  Act  of  1830. 

"  Where  it  is  intended  that  a  party  shall  have  power  to  divide  the 
fund  amongst  several  objects  in  subetantial  proportions,  according  to  his 
discretion,  but  shall  not  be  at  Hberty  to  give  a  merely  nominal  share  to 
any,  the  smallest  sum  which  the  person  creating  the  power  would  wish 
each  of  the  objects,  in  any  event,  to  have,  should  be  named ;  and  it 
should  be  declared  that  the  donee  of  the  power  shall  not  be  at  Hberty  to 
appoint  any  less  siun  to  any  of  the  objects  "  (n). 

3.  Provided  also,  and  be  it  further  enacted  and  declared,  i  wui.  4, 
that  nothing   in  this   Act  contained   shall    be    construed,      «i^' 
deemed,  or  taken,  at  law  or  in  equity,  to  give  any  other 


validity,   force,   or  effect   to   any   appointment,  than   such  ^^^ 
appointment  would  have   had  if  a  substantial  share  of  the  powers 
property  affected  by  the  power  had  been  thereby  appointed  bad. 
to  or  left  unappointed  to  devolve  upon  any  object  of  such 
power. 

(»)  Sugd.  Pow.  14th  ed.  450—1 
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THE  PARTITION  ACT,  1868, 


▲S  AMENDED   BT 


THE  PARTITION  ACT,  1876. 


31  &  32  Vict.  c.  40. 
39  &  40  Vict.  c.  17. 


SUMMARY. 


The  object  of  the  Partition  Acts,  18G8  and  1874,  is  to 
enable  the  Court  to  give  judgment'for  a  sale  of  real  estate  to 
which  several  persons  are  entitled,  instead  of  partition. 
Before  1868  this  could  not  be  done  except  with  the  consent 
of  all  persons  entitled,  however  many  they  might  be,  and 
however  inconvenient— or  even  physically  impossible — a 
partition  might  be  from  the  nature  of  the  property.  The 
effect  of  ss.  2  and  12  of  the  Partition  Act,  1868,  together  with 
the  Judicature  Acts  (England  and  Ireland),  is  to  confer  the 
jurisdiction  under  these  Acts  as  to  land  in  England  upon  the 
Chancery  Division  of  the  High  Court  of  Justice  in  England, 
and  also  upon  County  Courts  in  England  where  the  value  of 
the  land  does  not  exceed  £500:  and  as  to  land  in  Ireland 
upon  the  Chancery  Division  of  the  High  Court  of  Justice  in 
Ireland. 

Sect.  3  of  the  Act  of  1878  enables  the  Court  to  order  a 
sale  at  the  request  of  a  minority  where  a  sale  will  be  more 
beneficial  than  a  partition,  while  s.  4  has  been  held  to  make 
it  compulsory  for  the  Court  to  order  a  sale  where  the  owners 
of  not  less  than  half  the  property  ask  for  it. 
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Under  s.  5  of  the  same  Act  the  Court  may,  at  its  discretion, 
order  a  sale  at  the  instance  of  any  person  interested,  however 
small  his  interest,  unless  the  other  persons  interested  offer 
to  buy  his  shara 

Any  person  who  might  have  maintained  a  suit  for  partition 
may,  under  s.  9  of  the  Act  of  1868,  commence  an  action  for 
sale,  and  s.  7  of  the  Act  of  1874  provides  that  he  need  not 
claim  partition  as  well  as  sale,  while  s.  6  of  the  same  Act 
enables  a  request  for  sale  or  an  undertaking  to  purchase  to  be 
made  or  given  on  behalf  of  persons  under  disability.  Sect.  6 
of  the  Act  of  1868  enables  the  Court  to  allow  persons  in- 
terested to  bid,  and  s.  7  of  the  same  Act  incorporates  s.  80  of 
the  Trustee  Act,  1850,  so  as  to  enable  the  Court  to  make  a 
vesting  order  where  necessary.  Sect.  8  incorporates  the  pro- 
visions of  ss.  23  to  25  of  the  Settled  Estates  Act,  1856,  as  to 
investment  of  the  proceeds  of  sale.  If  all  the  persons  in- 
terested are  not  parties,  they  must  be  served  with  the 
judgment,  unless  the  Court  dispenses  with  service  on  any  of 
them  under  s,  3  of  the  Act  of  1874.  In  this  case  the  proceeds 
of  sale  must  be  paid  into  Court,  and  notice  be  given  by  ad- 
vertisement or  otherwise,  pursuant  to  s.  4  of  the  Act  of  1874, 
of  the  time  fixed  for  the  distribution  thereot  The  same 
section  empowers  the  Court  to  distribute  the  fund  among 
those  whose  claims  to  participate  are  established,  to  the  ex- 
clusion of  all  other  persons.  But  s.  5  of  the  same  Act  in 
effect  provides  that  if  on  any  subsequent  sale  a  person 
excluded  under  a  previous  sale  shall  establish  his  right  to 
participate,  the  shares  of  the  other  persons  in  the  proceeds  of 
such  subsequent  sale  shall  abate  to  the  extent  to  which  they 
were  increased  by  his  exclusion  on  the  occasion  of  the  prior 


Sect.  10  of  the  Act  of  1868  gives  the  Court  a  discretion  as 
to  costs,  and  s.  11  confers  a  power  of  making  rules,  which 
has  not  been  exercised. 
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31  &  32  VICT.  c.  40. 
An  Actio  amend  the  law  relating  to  partition. 


31  &  82    Be  it  enacted,  &c. 
Vi|.  c.  40,      ^    rpj^jg  ^^^  ^^y  ^^  ^j^^  ^  ^YiQ  Partition  Act,  1868.^ 

iji.|.|g  ^f  ^  Thi8  Act  was  amended  by  the  Partition  Act,  1876  (a),  of  which  the 

Act  of        title  and  ss.  1  and  2  are  as  follows : — 

1868. 


An  Ad  to  amend  the  Partition  Act,  1878. 
89  &  40    [1.  This  Act  may  be  cited  as  the  Partition  Act,  1876,  and 

§§12*      ®^^  ^  ^^  ^  ^^®  ^^^^  ^^®  Partition  Act,  1868.] 

] — *  [2.  This  Act  shall  apply  to  actions  pending  at  the  time  of  the 

pending  ^      passing  of  this  Act^  as  well  as  to  actions  commenced  after 
actions.  ^^q  passing  thereof,  and  the  term  "  action  "  includes  a  suit, 

and  the  term  "judgment"  includes  a  decree  or  order.] 

*  The  Act  of  1868  was  held  to  be  so  far  retrospective  as  to  authorise 
a  sale  in  a  suit  already  commenced  (6),  if  a  decree  for  partition  had  not 
been  made  (c). 

81  &  82       2.  In  this  Act  the  term  "the  Court"  means  the  Court  of 

I  2    '  Chancery  in  England,^  the  Court  of  Chancery  in  Ireland,^  the 

r; — 7—-  Landed  Estates  Court  in  Ireland,*  and  the  Court  of  Chancery 

Meaning  ,  "^ 

of  "  the     of  the  County  Palatine  of  Lancaster,  within  their  respective 
jurisdictions. 

1  By  s.  16  of  the  Judicature  Act,  1873  (o?),  the  jurisdiction  previously 
exercised  by  the  High  Court  of  Chancery  in  England  was  transferred  to 
and  vested  in  the  High  Court  of  Justice  ;  and  by  s.  34  all  causes  or 
matters  for  the  partition  of  real  estates  were  assigned  to  the  Chancery 
Division. 

2  Similar  provisions  with  regard  to  Ireland  are  made  by  ss.  21 
and  36  of  the  Judicature  Act  (Ireland),  1877  (e). 

(a)  39  k  40  Vict  a  17.  L.  R.  10  Ch.  469. 

[b)  Lys  V.  Lys,  L.  R  7  Eq.  126.  (d)  3G  &  37  Vict.  c.  60. 
(f)  Pryor  v.  Pryor,  L.  R.  19  Eq.  595;         (e)  40  &  41  Vict  c.  57. 


Court" 
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COURT  MAY  ORDER   SALE   WHERE  BENEFICIAL. 

3.  In  a  suit  for  partition,  where,  if  this  Act  had  not  been    81  &  32 
passed,  a  decree  for  partition  might  have  been  made,  then  if     «*g     ' 
it  appears  to  the  Court^  that,  by  reason  of  the  nature  of  the  ^        — 
property^  to  which  the  suit  relates,  or  of  the  number  of  the  order  sale 
parties  interested^  or  presumptively  interested  therein,  or  of  ]^j^J]^^j^ 
the  absence  or  disability  of  some  of  those  parties,  or  of  any 
other  circumstance,*  a  sale  of  the  property  and  a  distribution 
of  the  proceeds  would  be  more  beneficiaP  for  the  parties  in- 
terested than  a  division  of  the  property  between  or  among 
them,  the  Court  may,  if  it  thinks  fit,  on  the  request*  of  any 
of  the  parties  interested,  and  notwithstanding  the  dissent  or 
disability  of  any  others  of  them,  direct  a  sale  of  the  property 
accordingly,  and  may  give  all  necessary  or  proper  consequen- 
tial directions.*^ 

^"  The  3r(l  section  gives  power  for  the  Court  to  sell  for  certain  reasons.  Effect  of 
.     .     .     .     It  is  an  absolute  power  of  sale  on  the  request  of  anybody,  8.  3. 
provided  the  Court  is  satisfied  that  it  would  be  more  beneficial  for  the 
parties  interested  than  a  division."    Per  Jessel,  M.  R.  (/). 

**  The  Court  is  at  liberty  at  the  request  of  a  person  holding  one-tenth, 
and  against  the  w^ish  of  the  persons  holding  the  other  nine-tenths,  to 
order  a  sale,  if  from  the  nature  of  the  property  or  from  the  number  of 
the  persons  interested  the  Court  thinks  it  right  and  reasonable  to  do  so." 
Per  Lord  Hatherley,  C.  (g). 

Where  a  sale  was  opposed  by  the  majority,  Wickens,  V.-C,  held  that 
the  oniLS  was  on  the  minority  to  show  that  a  sale  would  be  beneficial. 
"  In  order  to  do  this,"  he  continued,  "  they  must  show  that  the  majority 
were  perverse,  or  had  mistaken  their  interest  in  wishing  for  a  partition, 
and  if  that  could  not  be  done—  and  they  had  not  done  so — the  Court 
ought  not  to  order  a  sale  against  the  wish  of  the  majority  *'  (h). 

The  fact  that  a  tenant  in  common  has  acquired  the  legal  estate  in  the 
entirety  by  taking  a  transfer  of  a  mortgage  will  not  prevent  the  Court 
from  ordering  a  sale  shewn  to  be  beneficial  {i). 

'  An  order  has  been  made  for  partition  of  part  of  an  estate,  and  sale  of  Nature  of 
the  rest ;  in  one  case  it  appears  to  have  been  by  consent  (k) ;  but  in  other  the  pro- 
cases  the  Court  was  guided  by  the  nature  of  the  property.     In  one  case  ^^^^' 

if)   DrinhDoter  v.  Baldiffe,  L.  R  (A)  Allen  v.  AUen,  21  W.  R.  842. 

20  Eq.  528—631.  (i)  Waite  v.  BingUy,  21  Ch.  D.  674. 

^  {3)   Pemberton  v.  Bamet,  L.  R.  6  {k)  Ro^mch  v.  ChadebeH,  L.  R.   8 

Ch.  685—694.  Eq.  127. 
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31  k  32    the  property  consisted  of  several  distinct  estates— some  being  large  and 

g  Q        others  small — in  which  more  than  sixty  persons  were  interested  (I) ;  and 

^  in  another  case  the  property  consisted  of  several  houses,  and  a  sale  was 

opposed  by  the  majority  of  persons  interested  (m). 

Number  of      •  Where  property  was  divisible  in  thirteenths  among  four  persons 

P®"***^"       resident  in  England  and  nine  resident  in  Australia  (some  being  imder 

disability),  the  Court  ordered  a  sale  (n). 

And  property  in  which  infants  were  interested  was  ordered  to  be 
Bohl,  although  their  testator  had  directed  that  no  sale  should  take  place 
during  their  minorities.  In  this  case  the  property  had  been  used  for  the 
purposes  of  a  business,  which  had  been  removed  elsewhere  ;  and  there  was 
no  probability  of  obtaining  a  good  rent  on  a  short  lease  (o). 

Where  nine  persons  were  entitled  in  thirty-sixth  shares  to  property- 
consisting  of  a  farmhouse  with  twenty-five  acres  of  freehold  and  five 
acres  of  copyhold  land,  it  was  held  to  be  a  proper  case  for  a  sale,  both 
on  account  of  the  nature  of  the  property  and  the  number  of  the  parties 
interested  (p). 

Where  the  owners  of  three-sixteenths  of  five  messuages  desired  a  sale, 
the  Court  ordered  one,  but  allowed  all  parties,  except  those  having  the 
conduct  thereof,  to  bid  (q). 

Where  a  testator  directed  a  sale  of  real  estate  on  the  death  of  a  tenant 
for  life,  the  Court  refused  to  direct  a  sale  during  his  life  at  the  request 
of  tenants  in  common  in  remainder  (r). 

Where  land  was  devised  to  X  for  life,  with  an  executory  devise  to  all 
his  children,  the  Court  refused  to  direct  a  sale  during  the  life  of  X,  inas- 
much as  other  children  might  be  bom  and  become  entitled.  If  a  sale 
had  been  necessary,  semble  that  it  could  have  been  ordered  under  R.  S.  C. 
1883,  Ord.  LI.  R.  1.  («). 

*  See  notes  to  s.  5,  p.  115,  post. 
Meaning  '  "What  does  that  mean  ?  It  means  in  a  pecuniary  sense.  I  cannot 
2'."i^"®"  go  into  questions  of  sentiment,  I  must  look  to  the  monetary  results.*' 
Per  Jbssbl,  M.  R.  (t).  It  means  beneficial  generally  and  not  neces- 
sarily beneficial  to  every  individual  interested.  Per  Denman,  J.  (u). 
Where  it  is  intended  to  ask  for  a  sale  under  this  section,  the 
fact    that  a    sale  will  be   more    beneficial   than  a   partition  should 

{I)  Pennington  v.  DMiae,  18  W.  R.  Fleming  v.  Crouch,  W.  N.  1884, p.  111. 

684.  (r)  Swaine  v.  Denby,  14  Ch.  D.  826. 

(m)  AlUn  V.  AUen,  21  W.  R.  842.  See  and  compare,  Taylor  v.  Orange, 

(»)  i4ffemv.if<rr«it^,L.R.llEq.602.  15  Ch.  D.  166,  and  Bigge  t.  Peacock 

(o)  Thompson  v.  Richardson,  I.  R.  20  Ch.  D.  200,  22  Ch.  D.  284. 

6  Eq.  596—698.  («)  MUes  v.  Jarvis,  W.  N.  1883,  p. 

(p)  Drinkwater  v.  Ratcliffe,  L.  R.  203. 

20  Eq.  628—582—8.  {t)  Drinkwater  v.  Jtatcliffe,  L.  R.  20 

{q)  OUbert  v.  SmUh,  11  Ch.  D.  78;  Eq.  528—533. 

PiU  V.  Jones,  5  Ap.  Ca.   661 ;  VerraU  («)  Fleming  v.  Crouch,  W.  N.  1884, 

V.  Cathcart,  27  W.  R.  646.     Compare  p.  111. 
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be  pleaded.    Per  Kat,  J.  (v).    And  see  R.  S.  C.  1883,  OrJ.  XIX.,  r.  4,    81  &  82 
and  Fonn  13  in  Appendix  C  thereto.  j  «  *^* 

•  As  to  who  may  "  request"  a  sale,  see  g.  6  of  the  Act  of  1876,  and      ^ 
notes  thereto  (w), 

^  As  to  proceedings  at  the  hearing  in  London  and  the  directions  then 
given,  see  8.  9  of  the  Act  of  1868,  and  notes  thereto  (x). 

''The  meaning  of  the  Legislature  was,  that  when  you  see  that  the 
property  is  of  such  a  character  that  it  cannot  be  reasonably  partitioned, 
then  you  are  to  take  it  as  more  beneficial  to  sell  it  and  divide  the  money 
among  the  parties.''    Per  Jbssel,  M.  R.  (y). 


OWNEBS  OF   MOIETY — RIGHT  TO  A  SALE. 

4.  In  a  suit  for  partition,  where,  if  this  Act  had  not  81  &  82 
been  passed,  a  decree  for  partition  might  have  been  made,     q  ^^  ' 

then  if  the  party  or  parties  interested,  individually  or  col- 

lectively,  to  the  extent  of  one  moiety^  or  upwards  in  the  » moiety 
property  to  which  the  suit  relates,  request  the  Court  to^^y®* 
direct  a  sale  of  the  property  and  a  distribution  of  the  sale  m  the 
proceeds  instead  of  a  division  of  the  property  between  or  ^°^?^ 
among  the  parties  interested,  the  Court  shall,  unless  it  sees  8*>n  to  the 
good  reason  to  the  contrary,*  direct  a  sale  of  the  property  ^^     ^' 
accordingly,  and  give  all  necessary  or  proper  consequential 
directions. 

^  '*  The  scope  of  the  enactment  appears  to  me  to  be  this :  there  being,  Efifect  of 
as  I  have  said,  reasons  which  may  induce  some  of  the  part  owners  to  "*  ^' 
wish  for  a  partition,  and  others  to  wish  for  a  sale  and  a  division  of  the 
proceeds,  the  Legislature  says  that  if  the  votes  are  equally  divided,  one 
half  of  the  persons  interested  in  the  property  desiring  a  sale,  and  the 
other  half  a  partition,  then  the  half  requiring  the  sale  shall  have  the 
preponderating  voice,  and  the  Court  shall  be  bound  to  give  them  a  sale, 
wholly  irrespective  of  the  3rd  section.  But  still  there  is  a  certain 
discretion  left  to  the  Court,  so  that  the  Court  can  refuse  a  sale  when  it 
is  manifestly  asked  for  through  vindictive  feeling,  or  is  on  any  other 
groimd  unreasonable.  If  we  then  look  to  the  5th  section,  we  shall  see 
how  any  injustice  is  guarded  against  by  an  enactment  which,  I  think, 
applies  to  the  3rd  and  4th  sections.^    Per  Lord  Hatherlbt,  C.  («). 

In  a  recent  case  before  the  House  of  Lords  (a).  Lord  ILltheblet 

{v)  Evant  v.  Evans,  81  W.  B.  495.  Jone*,  5  Ap.  Ca.  651. 

{w)  F.  US,  pas'.  (2)  PemherUm  v.  Barnes,  L.  B.  6 

(«)  P.  124,  post,  Ch.  685—698. 

(y)  Gilbert  v.  Smith,  11  Cb.  D.  81 ;  (a)  PiU  v.  /onef,  5  Ap.  Ca.  655. 
affinned  In  H.  L.  sub,  wm,  Pitt  v. 
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81  &  82    reconBidered  and  affirmed  the  view  previoiuly  expressed  by  him^  that 
Vict.  c.  40,  gg.  3  and  4  are  qaalified  by  s.  5 ;  but  he  was  oyerruled  by  Lord  Black- 
S  4t      BURN  and  Lord  Watbon,  who  were  of  a  different  opinion. 

See  also  notes  to  s.  5  (6). 

The  Act  throws  the  burden  of  proof  npon  the  tenant  in  common  who 
resists  sale  and  claims  partition  (c). 

^'  The  parties  interested  to  the  extent  of  one  moiety  are  entitled  to  a 
sale  as  of  right,  unless  there  is  some  good  reason  to  the  contrary  shown; 
they  have  not  to  show  any  reason  for  the  sale,  but  a  reason  to  the  con- 
trary must  be  shown."    Per  Jesbbl,  M.  R.  (d). 

Mortgagees  are  "parties  interested"  under  this  section  and  s.  3  (e). 
What  is         ^  The  fact  that  a  sale  may  possibly  diminish  the  income  of  au  infiemt 
K<x>d  r«j-    presumptively  entitled  to  a  moiety  of  the  property  is  not  **  good  reason 
^tnay.^  to  the  contrary  ^  (/). 

Nor  is  the  fact  that  the  owner  of  a  moiety  is  yearly  tenant  of  and 
carries  on  business  upon  the  entirety  of  the  property  (g). 

Nor  the  fact  that  the  property  consists  of  a  large  landed  estate  or  a 
mansion  house,  derived  by  the  plaintiff  and  defendant  from  a  common 
ancestor,  coupled  ^ith  the  desire  of  either  party  to  keep  his  moiety  in 
the  family  (h) ;  even  though  the  property  may  be  almost  surrounded  by, 
and  have  been  usually  occupied  with,  other  property  of  which  one  party 
is  tenant  for  life ;  especially  if  the  other  party  wishes  to  buy  the  whole 
of  the  property  (t). 

And  of  course  the  mere  dissent  of  a  minority  is  not  per$e**g!Ood 
reason  to  the  contrary,"  though  it  may  largely  enter  into  the  considera- 
tion of  what  is  such  reason  (j). 

But  where  the  owner  of  a  moiety  of  nineteen  leasehold  houses,  held 
under  separate  leases,  desired  a  sale,  which  would  cause  loss  to  the 
defendant,  although  a  partition  would  cause  no  loss  to  himself,  and 
could  be  easily  effected,  the  Court  held,  that  <<good  reason  to  the 
contrary"  had  been  shewn  and  ordered  a  partition  (k). 

And  although  the  existence  of  a  mere  power  of  sale  at  the  request  of 
a  majority  of  the  persons  interested  does  not  oust  the  jurisdiction  of  the 
Court  (I)  there  is  no  jurisdiction  to  direct  a  sale  or  partition  of  property 
over  which  there  is  a  subsisting  trust  for  sale  at  the  discretion  of 
trustees.    Although  the  tenant  for  life  and  remaindermen  who  have 

(h)  P.  116,  po$t  {g)  WilHnion  v.  Jobertu,  L.  B.  16 

(c)  Pembertan  v.  Barnes,  L.  R.  6      Eq.  14. 

Oh.  698 ;  Wilhinaon  v.  Joberm,  L.  R.  \h)  PeniberUm  v.  Bama,  L.  R.  6 

16Eq.  14  Ch.  685— 694. 

(d)  BrinkwcUer  v.  Ratdifft,  L  R.  (»)  Porter  v.  Lope$,  7  Ch.  D.  858. 
20  Eq.  528—581;  Houghton  v.  CHb-  0)^^»Vda^LR.  6  Eq.  572-^674. 
ion,  46  L.  J.  Ch.  866.  (k)  Saxton  v.  BartUy,  27  W.   R. 

ie)  DavenpoHv. King,  81 W.  B  911.       615;  48  L.  J.  Ch.  679. 

(/)  JZoiwjv.  (?ray,5Ch.D.  268.  (l)  Boyd  y.  Allen,  Zl  W.  B.  &^ 
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attained  a  vested  interest  in  one   moiety   may   desire   a  sale,  the  S1&32 
remaindermen  entitled  to  the  other  moiety  have  a  right  to  call  upon      ^  i' 
the  trustees  to  execute  the  trust  (f»).  ^ 


PURCHASE  OF  SHARE  IN  LIEU  OF  SALE. 

5.  In  a  suit  for  partition,  where,  if  this  Act  had  not  been    31  k  82 
passed,  a  decree  for  partition  might  have  been  made,  then  if  "^^^-g*^* 

any  party  interested  in  the  property  to  which  the  suit *- — 

relates  requests^  the  Court  to  direct  a  sale  of  the  property  ^j^der  sSe^ 
and  a  distribution  of  the  proceeds  instead  of  a  division  of^i^eM 
the  property  between  or  among  the  parties  interested,  the  opponng 
Court  may,  if  it  thinks  fit,^  imless    the  other  parties  in-  ^JJ^"' 
terested  in  the  property,  or  some  of  them,  undertake  to  share  of 
purchase  the  share  of  the  party  requesting  a  sale,^  direct  ^Jl^^^'a 
a  sale  of  the  property,  and  give  all  necessary  or  proper  »»io- 
consequential  directions,  and  in  case  of  such  undertaking 
being  given  the  Court  may  order  a  valuation  of  the  share  of 
the  party  requesting  a  sale  in  such  manner  as  the  Court 
thinks  fit,  and  may  give  all  necessary  or  proper  consequential 
directions. 

This  section  has  given  rise  to  considerable  difference  of  judicial 
opinion,  but  the  question  whether  or  not  it  qualifies  the  provisions  of 
S8.  3  and  4  has  now  been  decided  in  the  negative  by  the  House  of 
Lords  (n). 

Li  an  early  case,  Lord  Hatheblet,  C,  affirming  Malins,  Y.-C,  Effect  of 
expressed  an  opinion  that  it  was  a  limitation  of  the  powers  conferred  "•  ^* 
by  ss.  3  and  4.    On  the  other  hand,  Jessel,  M.  R.,  considered  that 
s.  5  confers  an  absolute  right  to  a  sale,  quite  independently  of  s.  3,  on 
any  part  owner,  however  small  his  interest,  unless  the  other  part 
owners,  or  some  of  them,  are  able  and  willing  to  purchase  such  interest. 

The  following  extracts  from  the  judgments  in  which  these  opinions 
were  expressed  may  be  profitably  compared : — 

"  If  we  then  look  to  the  5th  section,  we  shall  Bee  how  any  injustice  Opinion  of 
IS  guarded  against  by  an  enactment  which,  I  think,  applies  to  the  ^"^ 
3rd  and  4th  sections.    Here  a  wide  discretion  is  given  to  the  Court.     *   ^^  ^^' 
The  Court  may  think  that  a  sale  under  the  3rd  or  4th  .section  is  rather 

(i»)  Bi(;g$  v.  Peacock,  20  Cb.  D.      v.  Denby,  U  Ch.  D.  326. 
200 ;  22  Oh.  D.  284.   Compare  Svain         (n)  PiU  v.  Jones,  6  Ap.  Ca.  661. 

I  2 
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SI  k  32  baril  upon  the  parties  who  are  very  anxious  not  to  have  a  sale ;  and  if 
^^^ttk  ^^*  ^^^^  ^^^  forward  and  undertake  to  buy  the  share  of  the  party  who 
8  ^*  requests  a  sale,  the  Court  can  give  them  liberty  to  do  so.  .  .  .  The 
case  therefore  stands  thus : — (a)  The  Court  is  at  liberty^  at  the  request 
of  a  person  holding  one-tenth  and  against  the  wish  of  the  persons 
holding  the  other  nine-tenths,  to  order  a  sale,  if  from  the  nature  of 
the  property  or  from  the  number  of  the  persons  interested  the  Court 
thinks  it  right  to  do  so.  (/3)  If  the  Court  finds  that  the  parties  entitled 
to  a  moiety  or  upwards  desire  a  sale,  the  Court  mtat  order  it,  unless  some 
good  reason  is  shown  to  the  contrary,  or  unless  the  persons  objecting  to  a 
sale  offer  to  purchase  the  shares  of  the  parties  desiring  it,  in  which  case 
the  Court  has  a  discretion  to  authorise  them  to  do  so."  Fer  Lord 
Hatherlet,  C.  (o). 
Opinion  of  "  Where  the  Court  sees  no  reason  at  all,  still  any  party  interested 
*[j"®^  may  apply,  and  then  there  is  a  limit  imposed,  and  the  limit  is  this : 
that  the  Court  shall  not  exercise  the  new  power  given  by  the  5lh 
section,  which  depends  entirely  upon  the  caprice  of  the  party  asking, 
without  any  opinion  of  the  Court  being  expressed,  if  other  people  will  buy. 
That  is  a  check  upon  the  new  power,  not  as  it  has  been  supposed  to  be, 
a  limitation  of  the  3rd  and  4th  sections,  but  it  is  a  new  power  given  to 
Uny  party,  whether  plaintiff  or  defendant,  to  apply,  with  or  without  any 
reason  whatever,  to  the  Court  for  a  sale,  and  he  is  entitled  to  ask  for  it,  unless 
somebody  is  going  to  buy ;  and  then  Williams  v.  Games  asLjs  that  if  he 
does  apply  for  it,  and  somebody  does  oflfer  to  buy  his  share,  he  may 
withdraw  his  request.  That  is  my  view  of  the  law,  and  considering 
that  fViUiams  v.  Games  is  the  last  decision,  I  think  I  am  entitled  to 
express  that  view  as  one  that  ought  to  guide  me  in  future,  unless 
corrected,  notwithstanding  observations  of  Lord  Hatherley  in  the  case 
of  Femherton  v.  Barnes,  which  seems  to  point  to  the  conclusion  that  the 
6th  section  was  in  the  nature  of  a  proviso  to  the  following  effect : — 
Provided  always,  that  tw  sale  shall  be  directed  under  the  Zrd  and  4th 
sections  of  this  Act  if  any  other  party  interested  shall  uiidertake  to  buy 
the  share  of  the  parties  asking  for  sale.  That  appears  to  me  contrary  to 
the  plain  meaning  of  the  words  of  the  5th  section There- 
fore, under  the  5th  section  the  parties  applying  are  entitled  to  a  sale,*' 
Fer  Jessbl,  M.  R.  (p). 

It  has  now  been  decided  by  the  House  of  Lords  (Lord  Hathbrlbt 
dissenting),  that  s.  5  does  not  qualify  or  restrict  the  provisions  of  ss.  4 
and  5  Any  party  who  can  bring  himself  within  s.  3  or  s.  4  may  press 
for  a  sale  notwithstanding  an  ofifer  to  purchase  his  share  (q).    The 

(o)  Pemberton  v.  Barnes,  L.  R.  6      20  £q.  528—581—2. 
Oh.  685—693,  694.  (j)  PiU  v.  J(m€S,  5  Ap.  Oft.  651. 

(p)  J)rinhpa*er  v.  BatdUe,  L.  B. 
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writer  is  not  aware  of  any  case  not  coming  within  s.  3  or  s.   4  in    ?1  *  ^2 
which  a  sale  has  been  ordered  under  s.  6 ;  and,  therefore,  the  question    ^g  i     ' 
what  is  the  true  construction  of  that  section  may  fairly  be  considered  as      ^     * 
still  open  to  discussion.    The  following  remarks  on  this  subject  appeared 
in  the  first  edition : — 

**  The  wording  of  the  whole  section  is  opposed  to  the  view  of  Lord  Obferva- 
Hathbrlbt  :  the  fact  that  ss.  3,  4,  and  5  all  commence  with  the  same  the'effect 
words,  would  lead  to  the  inference  that  each  was  intended  to  confer  a  of  ■.  5. 
separate  power,  and  if  s.  5  was  merely  intended  to  limit  the  powers 
given  by  the  two  previous  sections,  such  intention  would  have  been 
more  accurately  and  clearly  expressed  by  a  short  negative  proviso  to  the 
effect  of  that  printed  above  in  italics. 

**  On  the  other  hand,  it  is  difficult  to  reconcile  the  view  of  Sir  Q. 
Jbsssl  with  the  actual  words  of  the  section :  it  should  be  observed  that 
(a)  under  s.  3,  the  Court  mai/  if  it  thinks  fit,  under  certain  circumstances, 
(p)  under  s.  4,  the  Court  shally  unless  reason  to  the  contrary  be  shown, 
and  (7)  under  s.  5,  the  Court  may  if  it  thinks  fU,  unless  certain  things  are 
done,  direct  a  sale.  To  held  that  "  under  s.  6  the  parties  applying  are 
entitled  to  a  sale  "  (r),  unless  an  offer  is  made  to  purchase  their  shares,  in 
cases  **  where  the  Court  sees  no  reason  for  preferring  a  sale  to  a  parti- 
tion" (s),  is  equivalent  to  saying  that  the  Court  shall  think  a  sale  fit  in 
all  cases  where  no  offer  to  purchase  is  made.  This  would  practically 
have  the  effect  of  taking  away  from  the  Court  all  discretion  to  refuse  a 
sale  under  s.  3 ;  f or  every  party  who  had  failed  to  make  out  a  case 
under  that  section  would  be  at  liberty  to  claim  a  sale,  as  of  right,  under 
8.  5.  It  is  true  that  the  other  parties  might  intervene  with  an  offer  to 
purchase ;  but  it  would  depend  upon  them,  and  not  upon  the  opinion 
of  the  Court,  whether,  in  any  case,  a  sale  should  be  prevented." 

That  the  Court  was  intended  to  have  and  exercise  a  discretion  under 
83.  3  and  6  is  clear  from  the  express  words  of  those  sections,  and  this 
was  recognised  by  Wickbns,  V.-C,  in  a  case  (t)  which  is  cited  in  the 
notes  to  s.  3  (w),  and  which  has  not,  it  is  believed,  been  either  questioned 
or  overruled.  It  was  laid  down  by  that  learned  judge  that  unless  such 
a  course  was  shewn  to  be  beneficial  <*  the  Court  ought  not  to  order  a  sale 
against  tbe  wish  of  the  majority." 

In  Pitt  V.  Jones,  the  case  was  held  to  fall  within  s.  3,  and  therefore 
it  was  not  necessary  to  decide  what  is  the  precise  effect  of  s.  5 ;  but  the 
following  remarks  by  Lord  Blackburn  are  worthy  of  note: — "I 
think  it  means  that  if  a  party  presses  for  a  sale,  and  the  Court  thinks 
that  the  opposing  parties  in  fairness  ought  either  to  buy  him  out  or 
consent  to  a  sale,  it  may  order  a  sale  unless  they  will  agree  to  take  his 

(r)  L.  R.  20  Eq.  632.  (0  AUen  v.  AUen,  21  W.  B.  842. 

{$)  Ibid,  581.  (u)  Ante,  p.  112. 
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81  k  32    shnie  at  a  valuation,  in  which  case  the  party  requesting  a  sale  maj 
^^^'  R  ^^'  either  accept  that  yaluation  or  not.    If  he  does  not  choose  to  accept  that 
«  ^'      valuation,  he  cannot  be  forced  to  do  so ;  but  will  then  have  his  common 
law  right  to  a  partition. 
Party  *  "  It  is  clear  that  the  Act  was  intended  for  the  benefit  of  those  part 

"i^t^'  owners  who  want  a  sale,  in  which  case  the  other  parties  interested  who 
oompeUed  o^j^^  ^  &  Bale  may  be  compelled  to  buy  the  shares  or  have  a  sale.    But 
to  sell  his   there  is  nothing  to  compel  a  man  to  eell  his  share."    And  a  plaintiff  who 
^^         does  not  wish  to  sell  his  share  under  s.  5,  "may,  on  being  put  to  such 
terms,  withdraw  his  request  for  a  sale,  and  have  a  partition."     Per 
Jambs,  L.  J.  (x).    Or  in  other  words,  the  party  asking  for  a  sale  has  an 
option,  but  is  not  compellable  to  accept  a  valuation  if  offered  to  him  (y). 
This  case  appears,  at  first  sight,  to  accord  with  the  view  expressed  in 
Dnnkwater  v.  Ratcliffe,  but  the  precise  point  as  to  a  right  to  a  sale  did 
not  arise  on  appeal  in  WUliatM  v.  Qomee;  and  the  dichim  that  parties 
who  object  to  a  sale  may  be  compelled  to  buy  the  shares  or  have  a  sale 
must  be  read  with  the  qualification  in  the  section  if  the  Court  shall 
thi/nk  fit.     Compare  the  cases  cited  under  s.  3  {z),  where  a  sale  of  part 
of  the  property  and  a  partition  of  the  rest,  has  been  ordered. 


WHO   MAY  BEQUEST  A  8ALB. 


In  order  to  remove  doubts  which  arose  as  to  the  powers  of  persons 
under  disability  to  request  a  sale  or  give  an  undertaking  to  purchase, 
under  ss.  3,  4,  and  5  of  the  Act  of  1868,  it  was  provided  by  s.  6  of  the 
Partition  Act,  1876,  as  follows : — 

89  &  40  [6.  In  an  action  for  partition  a  request  for  sale^  may  be  made 
^^^a^^'  or  an  undertaking  to  purchase*  given  on  the  part  of  a 
-— — '-^  married  woman,  infant,  person  of  unsound  mind,  or  person 
^dOTdia.  ^i^der  any  other  disability,  by  the  next  friend,  guardian, 
ability  committee  in  lunacy  (if  so  authorised  by  order  in  lunacy), 

Jpi^^tT         or  other  person  authorised  to  act  on  behalf  of  the  person 
sale,  or  under  such  disability,  but  the  Court  shall  not  be  bound  to 

to  pur-  comply  with  any  such  request  or  undertaking  on  the  part 

chase.  ^f  ^^  infant  unless  it  appear  that  the  sale  or  purchase  will 

be  for  his  benefit.] 

^  It  had  previously  been  held  that  a  request  for  a  sale  might  be  made 

(x)  WiUiami  v.  Oamee,  L.  H,  10  Oh.  (y)  Pitt  v.  Jonee,  6  Ap.  Ca.  661. 

804—5.  (z)  Ante,  p.  112. 
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oy  an  infant  (a),  and  by  a  fwM  coverte  (6)  (who  mtut,  however,  be    89  &  40 
separately  examined  as  to  her  consent)  (c),  bnt  not  by  a  person  of  ^'^•^"^'» 
nnsonnd  mind  by  his  or  her  next  friend  (d).    Of  course  a  person  of  un-      ^  ^' 
sonnd  mind  can  now,  by  his  next  friend,  commence  an  action  and 
request  a  sale  (e). 

^  On  the  other  hand,  it  had  been  held  that  an  undertaking  to  pur- 
chase could  not  be  given  by  a  feme  coverte  (/) ;  and  this  decision  was 
probably  the  cause  of  the  new  enactment 

Under  this  section  it  waa  held  by  Malinb,  V.-C,  that  a  request  for 
sale  by  an  infjemt  could  only  be  made  through  a  testamentary  guardian, 
or  guardian  appointed  by  the  Court  (g).  On  the  other  hand,  Jbssel, 
M.  R,  held  that  such  a  request  may  be  made  by  the  next  friend  or 
guardian  cd  litem  of  an  infant  (A).  And  this  is  now  the  practice  of 
the  Court. 

A  request  by  a  married  woman  may  be  made  by  her  counsel  if  duly 
authorised  (t),  but  the  mere  fact  that  he  appears  as  counsel  for  her  is 
not  sufficient  evidence  of  authority  {k).  There  should  be  a  request  in 
writing  signed  by  her  authorising  and  instructing  her  solicitor  to 
instruct  counsel  to  ask  for  a  sale  (Q.  And  it  is  conceived  that  the 
necessity  for  such  a  request  in  writing  is  not  obviated  by  ss.  1  and  12  of 
the  Married  Women's  Property  Act,  1882  (m). 

Leave  was  given  for  the  committee  of  a  lunatic  to  request  in  a  parti- 
tion action  a  sale  of  land  of  an  undivided  share  in  which  the  lunatic  was 
tenant  in  tail,  and  to  join  in  conveying  the  property;  The  purchase 
money  to  be  subject  to  the  same  uses  as  the  land  would  have  been 
if  unsold  (n). 

A  sale  may  be  requested  by  incumbrancers  of  persons  beneficially 
interested  as  tenants  in  common  in  the  equity  of  redemption  of  certain 
shares,  as  against  the  persons  so  interested  (o).  It  will  be  convenient 
to  insert  here  s.  7  of  the  Partition  Act,  1876,  which  is  as  follows : — 

(a)  Toimg  V.  Young,  L.  B.  18  Eq.  (g)  Piatt  v.  Piatt,  28  W.  R.  683. 
175,  n. ;  France  v.  Prance,  L.  R.  13  Eq.  {h)  JUmington  v.  Hartley,  14  Ch.  D. 
173;   Hxgga  v.  D<yrhU,  L.  R.  13  Eq.       681. 

280;  Grmje  v.  Ckmyn,  L.  R.  18  Eq.  (i)  Crookt  v.  Whitworth,  10  Ch.  D. 

387 ;  Daveg  v.  WietHabacliy  L.  R.  16  289. 

Eq.  269.  (jfc)  Wallace  v.   Oreenwood,  14  Cb. 

(b)  Biggs  v.  Dwhie,  L.  R.  13  Eq.  D.  862. 

280 ;  Skerratt  v.  Sherratt,  21 W.  R.  672.  (D  Grange  v.  White,  18  Ch.  D.  612. 

(c)  Leigh  V.  Edwardt,  21  W.  R.  835.  (m)  46  &  46  Vict  c.  76. 

(d)  Halfhide  v.  RcHnnton,  L.  R.  9  (n)  Re  Pares,  ZMington  v.  Pares, 
Ch.  873.  12  Ch.  D.  388;  28  W.  R.  193;  42 

(«)  Watt  V.  Leach,  26  W.  R.  476.  L.  T.  674. 

(/)  Drinkwater  v.  Ratdiie,  L.  R.  (o)  Daven^port  v.  King,  81  W.  R. 

20  Eq.  628—632.  911. 
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89  &  40, 
Vict  c  17, 

§7. 

Partition 
need  not 
be  daimed 
where  sale 
desired. 


CLAIM  FOR  PARTITION  UNNECESSARY. 

[7.  For  the  purposes  of  the  Partition  Act,  1868,  and  of  this 
Act,  an  action  for  partition  shall  include  an  action  for  sale 
and  distribution  of  the  proceeds,  and  in  an  action  for 
partition  it  shall  be  sufficient  to  claim  a  sale^  and  distribu- 
tion for  the  proceeds,  and  it  shall  not  be  necessary  to  claim 
a  partition.] 

^  This  section  settles  the  law  in  accordance  with  the  view  of  Bacok, 
V.-C.  (p).  It  had  been  held  by  Lord  Romillt,  M.  R.  (5),  and  Wickens, 
V.-C.  (r),  that  a  partition  must  be  asked  for  even  when  a  sale  only  was 
desired.  This  view  was  based  on  the  opening  words  of  ss.  3, 4,  and  5  of 
the  Act  of  1868. 


81&82 
Vict  c  40, 

§6. 

Parties 
interested 
may  be 
aUowed  to 
bid. 


SALE — LEAVE  TO  BID. 

6.  On  any  sale  under  this  Act  the  Court  may,  if  it 
thinks  fit,  allow  any  of  the  parties  interested  in  the 
property  to  bid  at  the  sale,  on  such  terms  as  to  non-payment 
of  deposit,  or  as  to  setting  off  or  accounting  for  the  purchase 
money  or  any  part  thereof  instead  of  paying  the  same,  or  as 
to  any  other  matters,  as  to  the  Court  seem  reasonable. 

Where  the  owner  of  a  moiety  of  property  consisting  of  a  brickfield, 
cottage,  wharves,  and  valuable  substrata  of  minerals,  occupied  and 
carried  on  business  as  a  brick  and  tile  maker  upon  the  entirety,  liberty 
was  given  for  him  to  bid,  and  in  the  event  of  his  becoming  the  pur- 
chaser he  was  only  to  be  required  to  pay  into  Court  half  the  purchase 
money  («).  And  all  parties  interested  in  a  large  estate  consisting  of 
several  distinct  properties  were  allowed  to  bid,  including  persons  having 
the  conduct  of  the  sale  (Q. 

In  a  subsequent  case  leave  to  bid  was  given  to  all  parties,  except  those 
having  the  conduct  of  the  sale  (u).  The  same  course^^was  subsequently 
adopted  by  the  House  of  Lords  (x). 

(p)  Aston  V.  Meredith,  L.  K.  11  Eq. 
601. 

{q)  Teal  v.  WatU,  L.  R.  11  Eq.  213. 

(r)  Holland  v.  HoUand,  L.  R.  18 
Eq.  406. 

is)  WilHnMon  v.  Jobems,  L.  R.  16 
Bq.  14-18. 


(t)  PenninnUm  v.  Dalbiae,  18  W.  R. 
684.  See  also  Porter  v.  Lopes,  7  Ch. 
D.  858. 

(u)  Verrdll  v.  Oathcart,  27  W.  R. 
645. 

(x)  put  V.  Jones,  5  Ap.  Ca.  651. 
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SECT.  30  OF  TRUSTEE  ACT,  1850. 

7.  Sect.  30  of  the  Trustee  Act,  1850,^  shall  extend  and  81  &  82 
apply  to  cases  where,  in  suits  for  partition,  the  Court  directs  ^•'y  ^^ 
a  sale  instead  of  a  division  of  the  property.  — — - — 

^     ^      "^  Sect  80  of 

^  This  section  is  as  follows : —  T""™^ 

Act,  1850, 

[30.  And  be  it  enacted,  that  where  any  decree  shall  be  made  j^^^ 

by  any  Court  of  equity  for  the  specific  performance  of  a    is  &  u 

contract  concerning  any  lands,  or  for  the  partition  or^^^^^* 

exchange  of  any  lands,  or  generally  when  any  decree  shall  _? L. 

be  made  for  the  conveyance  or  assignment  of  any  land,  ^^*^ 

either  in  cases  arising  out  of  the  doctrine  of  election  orp^rtieaMid 

otherwise,  it  shall  be  lawful  for  the  said  Court  to  declare  ^nc^ 

that  any  of  the  parties  to  the  said  suit,^  wherein  such!™"*®^. 

.  in  ocrtain 

decree  is  made  are  trustees  of  such  lands  or  any  part  cMea,  and 
thereof,  within  the  meaning  of  this  Act,  or  to  declare  ^J^^^ 
concerning  the  interests  of  unborn  persons^  who  might  to  their 
claim  under  any  party  to  the  said  suit,  or  under  the  will  "**®^^®'*^ 
or  voluntary  settlement  of  any  person  deceased  who  was 
during  his  lifetime  a  party  to  the  contract  or  transactions 
concerning  which  such  decree  is  made,  that  such  interests 
of  unborn  persons,  or  the  interests  of  persons,  who,  upon 
coming  into  existence,  would    be    trustees    within    the 
meaning  of  this  Act,  and  thereupon  it  shall  be  lawful  for 
the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  as  the  case  may  be,  to  make  such  order  or 
orders  as  to  the  estates,  rights,  and  interests  of  such 
persons  bom  or  unborn  as  the  said  Court  or  the  said 
Lord  Chancellor  might,  under  the  provisions  of  this  Act, 
make    concerning    the    estates,  rights,  and   interests  of 
trustees  born  or  imbom.] 

*  A  lunatic  who  was  entitled  to  an  undivided  share  was  declared  a  Lunatic 

trustee,  and  a  vesting  order  was  made  in  respect  of  his  share  (y);  hut  in  declared 

troBtee. 

(y)  Re  McHyneux,  10  W.  R.  612. 
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31  ft  82 
Vict.  c.  40, 

§7. 

Vict  0. 40, 

§80. 

Unborn 
persons 
and  right 
heirs  de- 
clared 
trustees. 


another  caae  the  committee  of  a  lunatic  waa  directed  to  execute  all 
necessary  assurances  (z). 

^  Parties  to  a  suit  were  declared  trustees,  and  the  interests  of  unborn 
persons  were  declared  to  be  interests  of  persons  who,  on  coming  into 
existence,  would  be  trustees,  in  a  case  where  the  title  was  very  compli- 
cated, and  had  been  proved  at  great  expense  (a). 

A  similar  declaration  was  made  where  an  undivided  share  of  real 
estate  was  limited  to  A.  for  life,  with  remainder  (after  intermediate 
limitations)  to  his  **  right  heirs."  It  was  held  that  the  right  heirs, 
being  unascertained,  came  within  the  meaning  of  "unborn"  persons  (b). 
See  s.  3  of  the  Act  of  1876  (c). 

Although  no  express  provision  to  that  effect  is  contained  in  the 
Partition  Actfl,  it  has  been  held  that  s.  1  of  the  Trustee  Extension  Act, 
1852,  applies  to  sales  under  these  Acts.  The  express  provision  that 
s.  30  of  the  Trustee  Act,  1850,  shall  apply,  does  not  by  implication 
exclude  the  application  of  s.  1  of  the  Act  of  1852  (d). 


SECTS.  23 — 25  OF  S.  E,  ACT,  1856. 

81&82       8,  Sections  twenty -three  to  twenty-five  (both  inclusive) 
i*g    *  of  the  Act  of  the  session  of  the  nineteenth  and  twentieth 

—  years  of  Her  Majesty's  reign    (chapter  one  hundred  and 

26  of  s.  E.  twenty),  "  to  facilitate  Leases  and  Sales  of  Settled  Estates," 
Act,  1856,  shall  extend  and  apply  to  money  to  be  received  on  any  sale 
porated.     effected  under  the  authority  of  this  Act.^ 

^  These  sections  contain  provisions  similar  to  those  of  ss.  34,  35  and 
36  of  the  Settled  Estates  Act,  1877,  which  are  printed  in  extenso  at 
pp.  439^-441,  post,  where  the  differences  between  their  provisions  and 
those  of  the  Act  of  1856  are  pointed  out 

Where  the  money  produced  by  a  sale  had  been  paid  into  Court,  and 
some  of  the  persons  equitably  interested  therein  were  abroad  and  under 
disability,  the  Court  refused  to  order  the  fund  to  be  paid  out  to  trustees 
who  held  powers  of  attorney  (e).  But  in  another  case  an  order  was 
made  directing  trustees  to  sell  and  divide  the  proceeds  without  the 
intervention  of  the  Court  (/).     And  even  before  the  Married  Women's 


(2)   JRe  Sherardf  Lowther  v.   Ct^Ct 
1  D.  J.  &  S.  421. 

(a)  Lees  v.  CouUonf  Lees  v.  ClutUm, 
L.  R.  20  Eq.  20. 

(b)  Basnett  v.  Moxon,  L.  B.  20  Eq. 
182—185. 


(c)  Post,  p.  128. 

id)  BeckeU  y.  Sutton,  19  Ch.  D.  646. 

(e)  Aston  t.  Meredith,  L.  R  13  Eq. 
492. 

(/)  Haywa/rd  v.  SmAth,  20  L.  T. 
N.  S.  70. 
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Property  Act,  1882  (g\  the  share  of  a  married  woman  was  ordered  to  be    81  &  82 
paid  out  in  cash  to  her  husband  upon  her  electing  upon  separate  Vict  c.  40, 
examination  to  adopt  that  course  QCy     And  although  Ba.cx>n,  V.-C,      8  8t 
has  refused  to  dispense  with  a  separate  examination  in  a  case  not  within 
the  Married  Women's  Property  Act,  1882,  where  the  share  of  proceeds 
was  less  than  £SL0O  (i),  this  decision  was  dissented   from  and  not 
followed  by  Jbssbl,  M.  R.,  who  allowed  sums  less  than  ;S200  to  be  paid 
to  married  women  on  their  separate  receipts  and  affidavits  of  no  settle- 
ment.   He  said  when  there  is  ''  a  request  for  sale  made  by  a  competent 
person  all  the  consequences  will  follow,  including  conversion."    Per 
Jkssbl,  M.  R.  {h). 

But  where  infants  are  entitled  as  part  owners  of  property  ordered  to  Whether 
be  sold,  their  shares  of  the  proceeds  of  sale  will  be  treated  as  real  o«dop  for 
estate  (t).    The  heir  of  such  an  infant  will,  however,  take  the  proceeds  JJ^^^JJ" 
as  money  and  not  as  land,  so  that  on  the  death  intestate  of  such  heir  oonver- 
the  proceeds  of  sale  will  go  to  his  legal  personal  representative  (m).    On  "Ion- 
the  death  intestate  of  a  lunatic  part-owner  whose  share  of  purchase- 
money  had  been  paid  into  Court  to  the  credit  of  the  Master  in  Lunacy, 
such  share  was  held  to  belong  to  his  heir  at  law  (n).    And  where  a 
part-owner  died  before  sale,  his  share  was  held  to  be  converted  and 
to  go  to  his  personal  representatives  (o),  although  he  had  not  attained 
twenty-one  {p).     And  the  same  rule  was  applied  to  the  case  of  a 
married  woman  dying  after  sale,  but  before  payment  out  of  the  pro- 
ceeds {q).    But  this  case  was  not  followed  by  the  late  Master  of  the 
Rolls  (r). 


PARTIES  TO  ACTION. 


9.  Any  person  who,  if  this  Act  had  not  been  passed,    81&82 
might  have  maintained  a  suit  for  partition,^  may  maintain  ^*g'§^^' 

such  suit  against  any  one  or  more  of  the  pai-ties  interested '- — 

"without  serving  the  other  or  others  (if  any)  of  those  par-  ^^t^o^ 
ties;    and  it  shall  not  be  competent  to  any  defendant  inaction, 
the  suit  to  object  for  want  of  parties ;  and  at  the  hearing 

ig)  45  &  46  Vict  c.  75.  10  Oh.  D.  172. 

(A)  Standering  v.  Eall,  11  Oh.  D.  (n)  Re  Barker,  17  Ch.  D.  241. 

652.  (o)  AmM  v.  Dixon,  L.  R.  19  Eq. 

(t)  Topham  V.  Burgoynt,  49  L.  J.  118. 
Ch.  213.  (p)  Steed  v.  Preece,  L.  R.  18  Eq. 

(h)  WaUace  v.  Greenwood,  16  Ch.  D.  192. 
866.  (?)  Fowler  v,  ScoU,  19  W.  R.  972. 

(Z)  Foster  v.  Potter,  1  Cb.  D.  588.  (r)  MUdmay  v.  Q^icke,  6  Ch.  D. 

(m)  Mordaumt  v.  Bewwdt,  19  Ch.  D.  553. 
802.     Compare  CurteU  y,  Wormald, 
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81&82    of   the  cause*  the  Court    may  direct    such    inquiries    as 
J  9    '  to  the  nature  of  the  property,  and  the  persons  interested 

therein,  and  other  matters,  as  it  thinks  necessary  or  proper, 

with  a  view  to  an  order  for  partition  or  sale  being  made  on 
further  consideration;*  but  all  persons  who,  if  this  Act  had 
not  been  passed,  would  have  been  necessary  parties  to  the 
suit,  shall  be  served  with  notice  of  the  decree  or  order  on  the 
hearing,*  and  after  such  notice,  shall  be  bound  by  the  pro- 
ceedings as  if  they  had  been  originally  parties  to  the  suit, 
and  shall  be  deemed  parties  to  the  suit;  and  all  such  persons 
may  have  liberty  to  attend  the  proceedings;  and  any  such 
person  may,  within  a  time  limited  by  general  orders,  apply 
to  the  Court  to  add  to  the  decree  or  order. 

Who  may      ^  Co-parceners  have  a  common  law  right,  and  joint  tenants,  and 

^jjpfif  tenants  in  common,  a  statutory  right  («)  topartitioD.    This  right  extends 

partition.    ^  lands  of  copyhold  or  customary  (t)  as  well  as  of  freehold  tenure. 

Copyholds.  -^^^  ^*  ^  immaterial  whether  their  joint  interests  are  in  estates  of 

jvjfg  inheritance,  or  in  estates  for  life  (tt),  or  terms  of  years  (x).    But,  as 

estates.       regards  terms  of  years,  a  distinction  has  been  drawn  between  a  long 

Terms  of    term  in  which  the  reversion  is  merely  nominal  (y)  and  a  short  term  under 

yean.         a  lease  with  joint  liability  to  rent  and  covenants  (z).    And  as  regards 

life  estates  and  terms  of  years,  it  is  expressly  provided  that  the  partition 

shall  not  be  prejudicial  or  hurtful  to  "anny  personne  or  personnes, 

their  heirs  or  successours,  other  than  suche  whiche  be  parties  unto  the 

said  partition^  their  executors  or  assigneis"  (a). 

Mort-  Partition  may  be  decreed  at  the  instance  of  a  mortgagee  (h)  or  lessee  (c) 

gagee.         of  an  undivided  share.    But  the  legal  title  must  be  before  the  Court, 

I*®*®^       unless  it  is  outstanding  in  a  mortgagee.    Trustees  represent  their  cestuis 

^'^'™'*®*-     que  truMentf  whether  as  plaintiffs  or  defendants  {d). 

Where  three  persons  were  entitled  as  tenants  in  common  in  fee  subject 
to  an  executory  devise  over,  a  sale  was  ordered  under  this  Act  subject 
to  the  executory  devise  (e). 

(«)  81  Hen.  8,  0.1.  551. 

(e)  4  &  5  Vict  c.  35,  8.  85 ;  21  ft  22  {z)  North  v.  Ouinan,  Beat.  842 

Vict,  c  94.  (a)  82  Hen.  8,  c.  82. 

(u)  82  Hen.  8,  c.  82;  WUUv.Sladey  (b)  Fall  v.  Ekint,  9  W.   R.   861; 

6  Ves,  498;  GaskeU  v.  OaskeU,  6  Sim.  Davenport  v.  King,  81  W.  R.  911. 
648.  (c)  HetUm  v.  Deardon,  16  B.  147. 

(x)  82  Hen.  8,  c.   82;  Baring  v.  {d)  Stace  v.  Oage,  8  Ch.  D.  451 ; 

Nath,  1  Ves.  &  B.  551 ;  Ama  v.  Col-  Simpton  v.  Demy,  10  Ch.  D.  28. 
Ims,  16  W.  R.  74.  (e)  Oroves  v.  Carhut,  29  L.  T.  N.  a 

(y)  Sarinff  v.  Nash,  1  Ves.  &  B.  129. 
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An  action  for  partition  can  only  be  maintained  by  a  part-owner  of    SI  ft  82 
an  estate  in  po3Aession.    A  reversioner  cannot  bring  such  an  action  (/).  ^  q 

And  where  a  testator  directed  a  sale  by  the  trustees  of  his  will  on  the      ^ 

death  of  a  tenant  for  life,  the  Court  refused  to  direct  the  sale  during  his  Not  re- 
life  at  the  request  of  tenants  in  common  in  remainder  who  were  equit-  ^«™<>'*«'' 
ably  entitled  to  an  undivided  moiety  of  the  property  {g). 

And  partition  or  sale  of  property,  subject  to  equitable  life  estates,  with 
equitable  cross-remainders  in  fee,  where  the  trustees  had  active  powers 
of  management  over  the  entirety  of  the  estate,  was  refused  (^). 

A  sale  at  the  request  of  tenant  for  life  and  reversioners  beneficially 
interested  to  the  extent  of  one  moiety  was  also  refused  where  there  was 
a  discietionary  trust  for  sale  subsisting  in  trustees  (t).  But  the  existence  of 
a  mere  power  of  sale  at  the  request  of  the  majority  of  the  persons  entitled 
does  not  oust  the  jurisdiction  of  the  Court  {k).  But  where  infants  were 
entitled  as  co-heiresses,  subject  to  the  dower  of  their  mother  (who  was 
living),  an  order  for  sale  was  made — apparently  by  consent  (/). 

A  tenant  in  common  who  has  mortgaged  his  share  to  another  tenant 
in  common  cannot  obtain  partition  or  sale  without  the  consent  of  his 
mortgagee,  unless  he  pays  off  the  mortgage  (m). 

It  has  been  held  that  a  part-owner  whose  interest  was  not  originally 
sufficient  to  maintain  a  suit  could  not  obtain  a  sale  by  amending  his 
bill  and  stating  that  he  had  since  acquired  such  an  interest  He  ought 
to  have  dismissed  his  bill  and  filed  another  (n).  But  under  the  piesent 
practice  the  Court  would,  in  such  a  case,  exercise  its  power  of  allowing 
the  plaintiff  to  amend. 

'  An  immediate  order  for  sale  can  be  made  at  the  hearing  where  the  Piooeed- 
title  is  proved  (o),  but  will  not  be  made  unless  all  persons  in  existence  ii^gsat  the 
who  are  interested  are  parties  {p) ;  or  are  proved  to  be  out  pf  the  juris-  ^'^•"^ 
diction  {q).    See  notes  to  s.  3  of  the  Act  of  1876  (r ). 

In  an  unreported  case(«),  Hall,  V.-C,  on  the  eve  of  the  long  vacation, 
directed  a  sale  out  of  Court ;  but  in  another  unreported  case  {t\  he  de- 
clined to  do  80.    The  latter  case  was  recently  followed  by  Chitty,  J.  {u). 

In  other  cases  the  usual  course  is  to  make  an  order  for  inquiries  at 
the  hearing.    As  to  form  of  order,  see  p.  127. 

If  the  action  is  commenced  in  a  District  Eegistry  the  judgment  at  the 

(/)  Evam  V.  Bagthaw,  L.  B.  8  Eq.  (n)  Evant  v.  Bag$haw,  L.  It  8  £q. 

469 ;  L.  B.  5  Cb.  b40;  Oa$$  v.  Wood,  469;  L.  B.  5  Ch.  840. 

80  L.  T.  670.  (o)  Lees  v.  CouUon,  Lee$  v.  CluUon, 

ig)  Swaine  v.  Denhy,  14  Ch.  D.  826.  L.  B.  20  Kq.  20. 

(A)  Taylor  v.  Grange,  13  Ch.  D.  (p)  Ibid,;  Mildmay  v.  Quicke,lu  B. 

223 ;  15  Ch.  D.  165.  20  Eq.  537. 

(f )  Bigg$  v.  Peacock,  20  Ch.  D.  200 ;  {q)  SUver  v.  Udall,  L.  B.  9  Eq.  227. 

22  Ch.  D.  284.  (r)  39  &  40  Vict.  c.  17,  post,  p.  128. 

(k)  Boyd  V.  Allen,  81  W.  R  544.  {$)  AUsop  v.  AlUvp. 

{t)  Grove  v.  Qmyn,  L.  B.  18  Eq.  887.  {t)  Baker  v.  Baker, 

(m)  GM$  V.  Ha^don,  80  W.  B.  726.  (u)  Strugndt  v.  Strugndl, 28  a  J.710. 
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hearing  (which  will  usually  be  in  London)  may  direct  inquiries  to  be 
made  in  the  District  Registry,  with  liberty  to  apply  in  Chambers  (in 
London)  for  a  sale  («). 

Where  the  allegations  in  the  statement  of  claim  making  out  the  title 
of  the  plaintiff  are  admitted  by  the  statement  of  defence,  the  plaintiff 
may  move  upon  admissions  in  the  pleadiDgs  under  the  Rules  of  Court, 
1883  (t)y  for  the  usual  inquiries  (u),  or  (if  the  admissions  are  sufficient 
to  show  that  all  persons  interested  are  parties)  for  an  immediate  sale  (v)« 

The  proper  course  is  to  apply  by  motion  for  judgment,  and  not  by 
siraimons  (x). 

It  was  held  by  Hall,  V.-C.  that  if  no  defence  has  been  delivered,  the 
plaintiff  should  file  a  short  affidavit  concisely  verifying  the  all^ations 
of  the  statement  of  claim,  although  the  defendaut  consented  to  the 
judgment  asked  for  (y).     But  this  was  not  required  by  Jbssel,  M.R 

Before  the  Judicature  Acts  came  into  operation  the  Court  at  the 
hearing,  on  some  occasions,  decided  questions  of  construction  arising 
incidentally  in  partition  suits  («),  and,  by  consent,  declared  the  rights  of 
parties  (a),  including  infants  (6). 

But  it  was  held  that  partition  suits  were  within  the  administratiye 
and  not  the  contentious  jurisdiction  of  the  Court  (c) ;  and  where  the 
plaintiff's  title  was  contested  the  Court  refused  to  decide  the  question, 
and  retained  the  bill  for  a  year,  with  liberty  to  the  plaintiff  to  bring  such 
action  as  he  might  be  advised  (d). 

But  now,  s.  24,  sub-s.  7,  of  the  Judicature  Act,  1873  (0),  appears  to 
make  it  compulsory  for  the  Court  to  decide  every  claim  properly  brought 
forward  in  any  cause  or  matter. 

Where  the  plaintiff  is  in  possession  the  Court  will,  at  the  trial,  order 
an  account  of  rents  and  profits  received  by  him  (/). 

An  inquiry  as  to  incumbrances  may  be  directed  where  it  will  help  to 
clear  the  title  (g), 

A  judgment  referring  to  the  description  of  the  property  in  the  claim 
was  allowed  by  consent  to  be  amended  and  post-dated  upon  an  accidental 
omission  in  such  description  being  discovered  after  the  trial  (h). 


is)  SyJcet  V.  Schofidd,  14  Ch.  D.  629. 

(0  R.  8.  C.  1888,  Ord.  XXXIL,  r.  6. 

(u)  QilheH  v.  SmiOi,  2  Cb.  D.  687. 

\v)  BumeU  v.  Burnett,  1 1  Ch.  D.  218. 

(«)  Cook  V.  ffeynes,  W.  N.  (1884), 
p.  76. 

(y)  Senior  v.  Herrford,  4  Ch.  D.  494. 

(z)  Hurry  v.  Hurry,  L.  R.  10  Eq. 
846. 

(a)  BuH  V.  Hdlyar,  L.  R.  14  Eq. 
160—166. 

(6)  Da/vey  v.  WeiUuhaeh,  L.  R  15 
Eq.  269;  Qrove  v.  Comyn,  L.  R  18 
Eq.  887. 


(c)  BuH  V.  HeUyar,  L.  R 14  Eq.  166. 

{d)  Slade  v.  Barlow,  L.  R  7  Eq. 
296;  BoUon  v.  Bolton,  L.  R  7  Eq. 
298,  n.;  17  W.R866;  Wardv.  Ward^ 
18  W.  R  87;  Oifard  v.  WiOMms,  L. 
R  6  Ch.  546  (reversing  L.  R  8  Eq. 
494). 

(e)  86  &  87  Vict,  a  66. 

(/)  BumeU  v.  Bumdi,  11  Ch.  D. 
218 

(g)  Fawthrop  v.  8tocJc8,W.  N.  (1884), 
p.  118. 

[h)  Winkley  v.  Winldey,  29  W.  R 
628. 
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Where  a  defendant  entitled  to  one-sizth  share  was  in  possession  of    81  &  82 
the  property  (without  any  contract  of  tenancy),  the  Court  refused,  after      g  q     * 
an  order  for  sale,  to  restrain  him  from  selling  hay  and  turnips  oflf  the      " 
land  contrary  to  the  custom  of  the  country ;  but  semhle  that  any  act 
amounting  to  waste  would  have  been  restrained  (i). 

'  ^'Further  consideration''  does  not  necessarily  mean  technical  further  Meaning  ' 
consideration  in  Court.  "  I  should  take  the  words  in  a  popular  sense  ^  *^*?*^*' 
as  referring  to  any  consideration  the  cause  receives  after  the  inquiries  J^m.**  *"* 
have  been  made^**    Per  Lord  Cairns,  C.  (j). 

In  such  cases  it  depends  upon  the  result  of  the  inquiries  whether  a 
sale  will  be  ordered  or  not  (k),  and  it  has  been  held  that  a  sale  before 
certificate  is  not  binding  upon  the  purchaser,  even  though  the  certificate 
when  made  would  justify  a  sale  (Q.  On  the  other  hand,  a  sole  befere 
the  answer  to  a  special  inquiry  as  to  a  party  presumed  to  be  dead,  has 
been  supported  (m). 

In  a  recent  case  judgment  was  given  directing  inquiries  as  to  the  persons 
interested  and  whether  they  were  parties;  and  ordering  a  sale  if  it 
should  appear  that  the  phdntifb  were  interested  to  the  extent  of  a 
moiety  and  requested  a  sale,  and  all  other  persons  interested  were 
parties ;  but  giving  liberty  to  apply  in  chambers  for  a  sale  (after  the 
proper  notices  had  been  served)  if  all  persons  interested  should  not 
appear  to  be  parties  (n).    This  is  now  the  usual  form  of  order. 

A  sale  may  be  directed  to  take  place  in  chambers,  before  the  chief 
clerk,  either  by  auction  or  by  tende  ,  and  the  chief  clerk  may  himself 
be  allowed  to  sell  by  auction,  without  employing  an  auctioneer  (o). 

^  As  to  the  necessary  parties,  see  notes  to  s.  3  of  the  Act  of  1876, 
p.  129,  post. 

The  following  is  the  model  form  of  claim  in  a  Partition  Action  given  in 
the  Appendix  to  the  Rules  of  the  Supreme  Court,  1883.   [Ap.  C,  Form  13.] 

In  the  High  Court  of  Justice, 

Chancery  Division.  Writ  issued  the       of  ,  1883. 

Between  A,  B,    .    .    PlaiiUiff. 
and 
CD...     D^endant 

STATEXSNT  OF  OLAIli. 

1.  By  will,  dated  January  5, 1864^  A.  devised  Whiteacre  to  B.,  C.  and 
D.  as  tenants  in  common. 

(t)  Bailey  v.  Eob$on,  L.  B.  5  Eq.  180. 

180—182.  (m)  Bawlmton  v.  MUler,  1  Ch.  D.  62. 

0')  Powell  V.  Potodlf  L.  R  10  Ch.  (n)  Senior  v.  fferrford,  4  Ch.  D. 

180 — 184;  c/.  MUdmay  y.  Quicket  L.  494.  Compare  Underwood  v.  Steuford- 

B.  20  Eq.  537—8.  fon,  20  W.  R.  668;  Harper  v.  Bird, 

{k)  Buckingham  v.  SeUick,  22  L.  T.  23  W.  R.  646. 

870.  (o)  PemberUm  v.  Bamet,  L.  R.  18 

(0  PoweU  ▼.  PoweU,  L.  B.  10  Ch.  Eq.  849-858. 
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2   On  March  10,  1865,  A.  died. 

3.  On  March  20, 1865,  A.'8  will  wab  proved. 

4.  On  June  25,  1867,  B.  conveyed  to  the  plaintiff  his  share  of  White- 
acre. 

5.  On  July  30, 1869,  C.  conveyed  his  share  to  the  defendants  on  trust 
for  sale. 

6.  By  will,  dated  November  5,  1872,  D.  devised  his  share  among  his 
children  equally. 

7.  On  December  2,  1872,  D.  died. 

8.  On  December  15, 1872,  D.'s  will  was  proved. 

9.  There  were  ten  children  of  D.  living  at  his  decease,  some  of  whom 
hsive  since  died. 

[10.  Whiteacre  consists  of  a  mansion  house,  and  grounds. 
11.  A  sale  of  the  property  and  a  division  of  the  proceeds  will  be 
more  beneficial  than  a  division  of  the  property.] 
The  plaintiff  claims : — 
A  division  of  Whiteacre  among  the  parties  interested. 
[Or,  A  sale  of  Whiteacre  and  distribution  of  the  proceeds  among  the 
parties  interested.] 

(Signed) 
Delivered. 

For  minutes  of  judgment  see  Senior  v.  Hereford  (p)  and  Seton  (q). 
The  Court  has  power  to  dispense  with  service  of  the  judgment  on 

absent  persons,  under  s.  3  of  the  Partition  Act,  1876,  which  is  as 

follows : — 

SEBVICE  ON  ABSENT  PERSONS. 

Vict*c^?7  t^'  ^^®^®  ^^  ^^  action  for  partition  it  appears  to    the 

{  3,   *      Court  that  notice  of  the  judgment  on  the  hearing  of  the 

Power  to        cause  cannot  be  served  on  all  the  persons  on  whom  that 

Court  to        notice  is  by  the  Partition  Act,  1868,  required  to  be  served,^ 

^^^^,        or  cannot  be  so  served  without  expense  disproportionate 

vice  of  to  the  value  of  the  property  to  which  the  action  relates,* 

on  SrSn      the  Court  may,  if  it  thinks  fit,  on  the  request  of  any  of 

KS^Sed.      *^®  parties  interested  in  the  property,  and  notwithstanding 

the  dissent  or  disability  of  any  others  of  them,  by  order, 

dispense  with  that  service*  on  any  person  or  class  of 

persons  specified  in  the  order,  and,  instead  thereof,  may 

direct  advertisements*  to  be  published  at  such  times  and 

in  such  manner  as  the  Court  shall  think  fit,  calling  upon 

ip)  i  Cb.  D.  494.  iq)  4th  ed.  1004—1009. 
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all  persons  claiming  to  be  interested  in  such  property  „^  *  ^^ 
who  have  not  been  so  served  to  come  in  and  establish  their  g  3^ 
respective  claims  in  respect  thereof  before  the  judge  in 
chambers  within  a  time  to  be  thereby  limited.  After  the 
expiration  of  the  time  so  limited  all  persons  who  shall  not 
have  so  come  in  and  established  such  claims,  whether 
they  are  within  or  without  the  jurisdiction  of  the  Court 
(including  persons  under  any  disability),  shall  be  bound 
by  the  proceedings  in  the  action  as  if  on  the  day  of  the 
date  of  the  order  dispensing  with  service  they  had  been 
served  with  notice  of  the  judgment,  service  whereof  is 
dispensed  with;  and  thereupon  the  powers  of  the  Court, 
under  the  Trustee  Act,  1850,  shall  extend  to  their  interests 
in  the  property  to  which  the  action  relates  as  if  they  had 
been  parties  to  the  action ;  and  the  Court  may  thereupon, 
if  it  shall  think  fit,  direct  a  sale  of  the  property  and  give 
aU  necessary  or  proper  consequential  directions.] 

^  Under  the  Act  of  1868  (r)  it  had  been  held  that  the  Court  need 
not  make  an  order  for  sale  or  partition  in  the  absence  of  any  of  the 
persons  interested  («),  but  that  an  order  coiUd  be  made  if  such  persons 
were  proved  to  be  abroad  (t).  And  where  a  person  who,  if  living,  would 
be  entitled  to  one-twenty-fourth  of  the  property,  had  not  been  heard  of 
for  fourteen  years,  a  sale  was  ordered  in  his  absence  (v).  It  was  also  held 
that,  where  one  of  seven  tenants  in  common  had  not  been  heard  of 
for  seventeen  years,  a  good  title  to  the  property  could  be  made  by  the 
other  six  (v). 

*  On  the  other  hand,  where  a  defendant  entitled  to  one-forty-fifth  of  the  Parties  out 
property  was  out  of  the  jurisdiction,  the  Court  refused  to  order  a  sale  ^f  jurigdic* 
imtil  he  had  been  served  (w),  ^^ 

8  And  even  where  an  immediate  decree  for  a  sale  was  made  in  the 
absence  of  parties  proved  to  be  abroad,  it  was  held  that  such  order  ought 
not  to  be  acted  upon  until  notice  had  been  given  to  the  absent  parties 
by  advertisement  (ac). 

*  And  in  a  subsequent  case  Lord  Romilly  doubted  whether  notice  by 

(r)  See  s.  9,  ante,  p.  123.  {v)  RawUnson  v.  Miller,  1    Ch.  D. 

la)  Dodds  v.  Qrorww,  17  W.  R.  511.  62. 

{t)  Silver  v.  UdaU,  L.  R.  9  Eq.  227.  (w)  Hurry  v.  Hurry,  L.  R.  10  Eq. 

(w)  Jackson  v.   Lomas,  23  W.   R.  346—348. 

744.  {x)  Fetera  v.  /a(on,  L.  R.  8  Eq.  125. 
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89  k  40    adTertiBement  was  sufficient  servict  under  s.  9  of  the  prindpaL  Act  (y). 
g*  Q     '  This  doubt  is,  of  course,  set  at  rest  bj  the  above  section. 

Where  trustees  were  before  the  Court,  service  on  the  persons  bene- 
ficially interested  was  dispensed  with  (z).  Where  service  of  judgment 
for  sale  on  absent  parties  is  dispensed  with,  the  judgment  ought  not  to 
be  prefaced  by  a  statement  that  the  Court  considers  a  sale  more  beneficial 
than  a  partition  (a).  For  form  of  order  dispensing  with  service,  see  Bs 
Ha/rdiman  ((). 


DISTBIBUnOH  OF  PBOOEEDS. 


Where  service  is  dispensed  with  under  s.  3  of  the  Act  of  1876,  the 
provisions  of  ss.  4  and  6  of  the  same  Act  come  into  effect,  viz.: — 

89  ft  40    [4.  Where  an  order  is  made  under  this  Act  dispensing  with 
a  ^  '      service  of  notice  on  any  person  or  class  of  persons,  and 
property  is  sold  by  order  of  the  Court,  the  following  pro- 
of sale,  visions  shall  have  effect : 

^*^^^*  (1.)  The  proceeds  of  sale  should  be  paid  into  court  to 

abide  the  further  order  of  the  Court : 
(2 )  The  Court  shall,  by  order,  fix  a  time,  at  the  ex- 
piration of  which  the  proceeds  will  be  distributed, 
and  may  from  time  to  time,  by  further  order, 
extend  that  time : 
(3.)  The  Court  shall  direct  such  notices  to  be  given 
by  advertisements  or  otherwise  as  it  thinks  best 
adapted  for  notifying  to  any  persons  on  whom 
service  is  dispensed  with,  who  may  not  have 
previously  come  in  and  established  their  claims, 
the  fact  of  the  sale,  the  time  of  the  intended 
distribution  and  the  time  within  which  a  claim 
to  participate  in  the  proceeds  must  be  made : 
(4.)  K  at  the  expiration  of  the  time  so  fixed  or  ex- 
tended the  interests  of  all  the  persons  interested 
have  been  ascertained,  the  Court  shall  distribute 

(y)  Teall  v.  WatU,  L.  R.  11  Eq.  213.      ten,  16  Oh.  D.  860. 
(2)  Stare  v.  Oage,  8  Cb.  D.  451.  (b)  Ibid. 

(«)  Re  Hardiman,  PragnaU  v.  Bai- 
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the  proceeds  in  accordance  with  the  rights  of  those  J^^  *  ^0, 

viot.  c  17, 
persons :  &  4^ 

(6.)  If  at  the  expiration  of  the  time  so  fixed  or  ex- 

tended  the  interests  of  all  the  persons  interested 
have  not  been  ascertained,  and  it  appears  to  the 
Court  that  they  cannot  be  ascertained,  or  cannot 
be  ascertained  without  expense  disproportionate 
to  the  value  of  the  property  or  of  the  unascer- 
tained interests,  the  Court  shall  distribute  the 
proceeds  in  such  manner  as  appears  to  the  Court 
to  be  most  in  accordance  with  the  rights  of  the 
persons  whose  claims  to  participate  in  the 
proceeds  have  been  established,  whether  all  those 
persons  are  or  are  not  before  the  Court,  and 
with  such  reservations  (if  any)  as  to  the  Court 
may  seem  fit  in  favour  of  any  other  persons, 
(whether  ascertained  or  not)  who  may  appear 
from  the  evidence  before  the  Court  to  have 
any  primd  fade  rights  which  ought  to  be  so 
provided  for,  although  such  rights  may  not  have 
been  fully  established,  but  to  the  exclusion  of 
all  other  persons,  and  thereupon  all  such  other 
persons  shall  by  virtue  of  this  Act  be  excluded 
from  participation  in  those  proceeds  on  the 
distribution  thereof,  but  notwithstanding  the 
distribution  any  excluded  person  may  recover  from 
any  participating  person  any  portion  received  by 
him  of  the  share  of  the  excluded  person. 

^  These  advertisements  cannot  be  dispensed  with  (c). 

[5.  Where  in  an  action  for  partition  two  or  more  sales  are  ?^  *  40 
made,  if  any  person  who  has  by  virtue  of  this  Act  been  ^  g'^  ' 
excluded  from  participation  in  the  proceeds  of  any  of  those  — — — — 
sales  establishes  his  claim  to  participate  in  the  proceeds  of  ing  of  pm- 
a  subsequent  sale,  the  shares  of  the  other  persons  interested  ^^  ^^^ 
in  the  proceeds  of  the  subsequent  sale  shall  abate  to  the  saXe^ 

(c)  Hacking  v.  Whalle^/,  51  T>.  J.  Ch.  944. 
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39  &  40        extent  (if  any)  to  which  they  were  increased  by  the  non- 
§  5,    '      participation  of  the  excluded  person  in  the  proceeds  of  the 
previous  sale,  and  shall  to  that  extent  be  applied  in  or  to- 
wards payment  to  that  person  of  the  share  to  which  be 
would  have  been  entitled  in  the  proceeds  of  the  previous 
sale  if  his  claim  thereto  had  been  established  in  due  time.] 


COSTS. 

31  &  32       10.  In  a  suit  for  partition  the  Court  may  make  such  order 
1 10.  '  ^^  ^^  thinks  just  respecting  costs  up  to  the  time  of  the 
hearing. 

Costs  up  to 

hearing.  Although  Lord  Romilly,  M.R.,  was  at  one  time  of  a  contrary 

The  Court  opinion  (rf),  it  is  now  settled  that  this  section  alters  the  old  rule  under 
now  has  a  which  all  parties  paid  their  own  costs  up  to  the  hearing.  Tliere  is 
as  to  costs.  "^^  ^^  general  rule  as  to  costs  (e) ;  they  will  depend  on  the  particular  cir- 
cumstances of  each  case.  Sometimes  the  old  rule  will  still  be  followed  (/) ; 
but  the  more  usual  course  has  been  to  charge  the  whole  costs  upon  the 
proceeds  of  sale  (g) ;  and  in  the  absence  of  special  circumstances  arising 
from  the  conduct  of  any  of  the  parties,  Lord  Romilly  thought  this 
ought  to  be  the  rule  (h).  In  an  action  claiming  partition  only,  Fry,  J., 
ordered  the  costs  to  be  borne  by  the  parties  rateably  according  to  their 
shares,  which  was  in  effect  the  same  as  charging  them  upon  the  pro- 
ceeds of  sale  (t).  And  this  was  the  rule  generally  followed  by  Jessbl, 
M.  R.,  who  also  refused  to  allow  costs  as  between  solicitor  and  client, 
ejf cept  by  consent  of  all  parties  (k). 

Until  an  order  has  been  made  for  payment  of  costs  out  of  the  whole 
proceeds  of  sale,  the  Court  will  only  give  the  solicitor  of  a  party  who 
threatens  to  change  his  solicitor  a  charge  on  the  share  of  such  party  {I), 


POWER  TO  MAKE  RULES. 


?o  ^  ^j       11.  Sections  nine,  ten,  and  eleven  of  the  Chancery  Amend- 
S  ii.  '  ^®^^  ^^^f  1858,  relative  to  the  making  of  general  orders,  shall 


Sects.  9-11      {d)  LandeU  v.  Baker,  L.  R.  6  Eq.  France  v.  France,  L.  R.  18  Eq.  178; 

of  Chan-     268.  Thompson  v.  RichartUon,  I.  R.   6  Eq. 

(e)  Simpson  v.  RUchie,  L.  R.  16  Eq.  696—598. 
103.  (h)  Cannon  v.  Johnson,  L.   R.   11 

(/)  Wilkinson  v.  Jobems,  L.  R  16  Eq.  90. 
Eq.  14—17 ;  Simpson  v.  Ritchie,  L.  R.  {i)  Bowes  v.  Marquis  of  Bute,  27  W. 

16  Eq.  103—104.  R  750. 

ig)  Oshom  v.  Osborn,  L.  R.  6  Eq.  {k)  Ball  v.  Kemp  Wdch,  14  Ch.  D. 

838  J  Miller  y  Marriott  L.  R.  7  Eq.  514. 
1 ;  Leach  v.  Westall,  17  W.  R.  813 ;  (I)  Lloyd  v.  Jones,  27  W.  R.  666. 
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have  efifect  as  if  they  were  repeated  in  this  Act,  and  in  tenns    80  &  31 
made  applicable  to  the  purposes  thereof.  q  jI^  ' 

These  sections  gave  power  to  make  rules  and  orders  for  carrying  into  ~^ 
effect  the  purposes  of  the  Act ;  but  as  such  powers  have  not  been  exer-  Amend- 
cised,  it  is  unnecessary  to  do  more  than  refer  to  them.  ™®*j'  ^^^ 

Sect  11  of  the  Chancery  Amendment  Act,  1858,  is  repealed  by  s.  29  incoiix). 
of  the  Supreme  Court  of  Judicature  (Officers)  Act,  1879  (m) ;  but  of  course  rated, 
such  repeal  does  not  affect  the  provision  that  it  shall  have  effect  as  if 
repeated  here. 


COUNTY  COURTS— JURISDICTION. 

12.  In  England  the  County  Courts  shall  have  and  exercise    so  &  81 
the  like  power  and  authority  as  the  Court  of  Chancery  in  suits  ^o^'^V^* 

for  partition  (including  the  power  and  authority  conferred  by L. 

this  Act)  in  any  case  where  the  property  to  which  the  suit  ^^t^^' 
relates  does  not  exceed  in  value  the  sum   of  five  hundred  County 
pounds^  and  the  same  shall  be  had  and  exercised  in  like 
manner  and  subject  to  the  like  provisions  as  the  power  and 
authority  conferred  by  section  one  of  the  County  Courts  Act, 
1865. 

(m)  42  &  43  Vict.  c.  78. 
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THE  STATUTES 


BSLATINO  TO 


EXONERATION  OF  CHARGES. 


17  &  18  Vict  c.  113. 
30  &  31  Vict.  c.  69. 
40  &  41  Vict,  c  84. 


SUMMARY. 


The  principal  Statute  relating  to  the  incidence  of  mortgage 
debts  in  the  administration  of  the  assets  of  deceased  persons 
is  known  as  Locke  King's  Act  (n),  and  it  has  been  amended 
by  the  Act  usually  called  Locke  King's  Act  Amendment 
Act,  1867  (o),and  by  the  Exoneration  of  Charges  Act,  1877  (p). 
Locke  King  s  Act,  as  originally  passed  and  construed,  applies 
only  to  the  estates  of  testators  whose  wills  were  made  and 
who  died  between  31st  December,  1854,  and  31st  December, 
1867.  The  efifect  of  this  Act  is  that  mortgages  aflfecting  the 
freehold  estates  of  such  testators  must  be  borne  by  such 
estates  unless  the  will  contains  some  direction  for  payment 
of  debts.  The  Amendment  Act  applies  to  all  testators  djdng 
after  31st  December,  1867,  though  their  wills  may  have  been 
made  previously,  and  it  extends  to  liens  for  unpaid  purchase- 
money  as  well  as  to  moiigages  of  real  estates.  a!s  to  such 
testators,  a  direction  expressly  or  by  necessary  implication 

(n)  17  &  18  Vict  c.  113.  {p)   40  &  41  Vict  c.  34. 

(o)  30  k  31  Vict  c.  69. 
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referring  to  mortgage  debts  is  necessary  in  order  to  exonerate 
the  real  estate.  The  estates  of  intestates  who  died  before 
31st  December,  1877,  are  not  aflfected  by  either  of  these  Acts, 
nor  do  they  appear  to  apply  to  the  copyholds  or  leaseholds 
of  testators  who  died  before  that  date.  But  the  Exoneration 
of  Charges  Act,  1877,  extends  the  powers  of  the  two  previous 
Acts  to  intestates  dying  after  31st  December,  1877,  and  to 
lands  of  any  tenure  forming  part  of  the  estates  of  testators  as 
well  as  intestates  dying  after  that  date.  It  also  removes  a 
doubt  which  had  previously  arisen,  as  to  whether  a  direction 
for  payment  of  debts  out  of  residuary  real  and  personal  or 
residuary  real  estate,  was  sufi&cient  to  exonerate  a  mortgaged 
estate,  by  providing  in  effect  that  such  a  direction  or  a 
similar  charge  shall  not  be  deemed  sufficient. 
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EXONERATION   OF  CHABGBS. 


17&18 

Vict. 

c.  113. 

Preamble. 

Old  law. 

Mortgages 
formerly 
payable 
out  of  per- 
lonalty. 


Unless 

contrary 

intention. 


LOCKE   KING'S    ACT. 

17  &  18  VICT.  c.  113. 

An  Act  to  amend  the  law  relating  to  the  od/ministraMon 
of  the  estates  of  deceased  persons. 

Whereas  it  is  expedient  that  the  law  whereunder  the  real 
and  personal  assets  of  deceased  persons  are  administered 
should  be  amended.^     Be  it  enacted,  &c. 

*  Equity  regards  a  mortgage  merely  as  a  security  for  money ;  and, 
before  this  enactment,  money  so  secured  formed  no  exception  to  the 
general  rule,  tbat  all  the  debts  of  a  testator  or  intestate  were,  in  the 
abnence  of  some  special  provision,  payable  primarily  out  of  his  per- 
sonal estate.  And  even  where  mortgaged  real  estate  was  specifically 
devised  **  subject  nevertheless  to  the  mortgages  affecting  the  same," 
it  was  held  that  the  testator's  personal  estate  was  primarily  liable  to 
pay  the  mortgage  debts  (q).  In  that  case,  however,  the  testator  had 
directed  his  debts  to  be  paid  out  of  Ms  personal  estate,  and  had 
charged  them  on  his  real  estate  in  case  the  personalty  should  prove 
insufficient. 

But  the  rule  is  stated  by  Lord  Hathbrlet  (then  V.-C.  Wood)  as 
follows : — 

*'  It  has  long  since  been  settled  by  the  authorities  to  which  I  have 
referred  (r),  that  a  devise  of  an  estate,  expressed  to  be  subject  to  a  mort- 
gage, in  no  way  imposes  upon  the  devisee  any  liability  in  respect  of  the 
mortgage  "  («). 

This  rule,  however,  only  applied  as  between  the  real  and  personal 
representatives  of  the  testator  or  intestate,  and  not  as  between  his 
personal  representatives  and  the  real  representatives  of  his  heir  or 
devisee.  Thus,  where  a  testator  who  had  devised  mortgaged  real 
estate  to  his  wife  in  fee,  and  also  bequeathed  his  personal  estate  to 
her,  died  in  1854,  and  his  wife  died  two  days  afterwards,  it  was  held 
that  her  heir  was  not  entitled  to  hold  the  property  exonerated  fix^m 
the  mortgage  (t).  And  the  rule  would  yield  to  an  expression  of  a 
contrary  intention.  For  instance,  a  testator  directed  his  trustees  to 
receive  the  rents  of  his  real  and  leasehold  estates  and  apply  the  same 


(q)  Townahend  v.  Mottyn,  27  B.  72. 

(r)  Gallon  v.  Hancock,  2  Atk.  430 ; 
Wai4on  v.  Brickwood,  9  Ves.  447  ; 
LockkaH  V.  Hardv,  9  B.  879. 


{$)  Goodwin  T,L€e,lK.kJ,  377— 
380. 

(0  Sfpoinaon  v.  Swainaon^  6  D.  M. 
G.  648. 
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in  payment,  mter  aUa,  of  all  his  just  debts,  together  with  all  principal    17  &  18 
money  and  interest  owing  upon  mortgage  of  his  property.    He  also      ^^^^ 
gave  mortgaged  leaseholds  to  A.,  B.  and  C,  and  unincumbered  lease-  pjenmble. 
holds  to  D.,  and  died  possessed  of  no  freehold  estate.     It  was  held 


that   all  the  leaseholds,  according   to  their  respective  values,  must  ^  ^    ^* 


contribute  rateably  to  the  payment  of  his  debts,  including  mortgage 
debts  {u), 

1.  When  any  person  shall,  after  the  thirty-first   day   of   ^^rft}^ 
December,  one  thousand  eight  hundred  and  fifty-four,  die     c.  lis, 
seised  of  or  entitled  to  any  estate  or  interest  in  any  land^  or     §  1. 
other  hereditaments  which  shall  at  the  time  of  his  death  be  Mortgages 
charged  with  the  payment  of  any  sum  or  sums  of  money  by  ^J*  £  %^ 
way  of  mortgage,^  and  such  person  shall  not  by  his  will  or  *?***? 
deed,*  or  other  document,  have  signified  any   contrary  or  charged 


other  intention,*  the  heir  or  devisee  to  whom  such  land  or  ^^J^ 
hereditaments  shall  descend  or  be  devised  shall  not  be  intention 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied  ®^^P"^""^ 
out  of  the  personal  estate  or  any  other  real  estate  of  such 
person,^  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  different  persons  claiming  through  or  under  the 
deceased  person,  be  primarily  liable  to  the  payment  of  all 
mortgage  debts  with  which  the  same  shall  be  charged,  every 
part  thereof,  according  to  its  value,  bearing  a  proportionate 
part  of  the  mortgage  debts  charged  on  the  whole  thereof:* 
Provided  always,  that  nothing  herein  contained  shall  affect 
or  diminish  any  right  of  the  mortgagee  on  such  lands  or 
hereditaments  to  obtain  full  payment  or  satisfaction  of  his 
mortgage  debt  either  out  of  the  personal  estate  of  the  person 
so  dying  as  aforesaid  or  otherwise:  Provided  also,  that 
nothing  herein  contained  shall  affect^  the  rights  of  any  person 
claiming  under  or  by  virtue  of  any  will,  deed,  or  document 
already  made  or  to  be  made  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty-five.^ 

^  Copyholds  are  within  the  Act  (x),  but  leaseholds  for  years  are  not  (y),  Cc^ 

(ti)  EaoTper  v.  Mundaif,  7  D.  M.  G.  ▼.  Page,  L.  R.  7  Eq.  26. 

369.  iy)   Solomon  v.  Solomon  38  L.  J. 

(z)  Rowion  V.  Earriton,  31  B.  207 ;  Ch.  478 ;  ife  Wormdey,  Bill  v.  fforwu- 

Pvper  y.  Piper,  1  J.  &  H.  91;  Nelion  lejf,  i  Oh.  D.  666. 
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Vict, 
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deed. 
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not  a 


as  regards  testators  or  intestates  dying  before  3l8t  December,  1877  (z) 
But  see  Catty  v.  Bull  (a). 

And  it  would  probably  be  held  that  leaseholds  for  lives  are  not  withik 
this  Act,  or  the  Amendment  Act  of  1867  (6).  But  where  freeholds 
and  leaseholds  were  comprised  in  the  same  mortgage,  it  was  held,  in 
1862,  that  they  must  bear  the  burden  rateably  (c).  And  the  same  role 
was  recently  applied  to  a  case  where  the  mortgage  comprised  both  real 
and  other  personal  estate  (d), 

A  testator  who  died  in  1870,  was  entitled  to  an  undivided  third  part 
of  mortgaged  real  estate  settled  upon  trusts  for  sale  and  distribution  of 
the  proceeds,  with  a  proviso  that  any  beneficiary  might  enjoy  his  share 
in  specie,  but  that  it  should  be  deemed  personal  estate.  Malins,  V.-C., 
held  that  it  was  not  an  interest  in  land  within  the  meaning  of  the 
Act.     The  Act  comtemplates  the  taking  of  land  qud  land  {e), 

^  The  Act  only  applies  "where  there  is  a  defined  and  specified  charge 
on  a  specific  estate,  and  to  the  extent  of  that  charge.*'  Per  Lobd 
RoMiLLT,  M.R  (/).  "My  impression  is  that  Locke  King's  Act  only 
applies  where  a  property  is  specifically  charged."  Per  Jessbl,  ILR.  {g). 
Therefore  a  general  charge  of  real  estate  hy  will,  in  case  the  personal 
estate  shall  be  insufficient,  is  not  a  charge  or  mortgage  witiiin  the  Act  (h). 

An  equitable  mortgage  by  deposit  is  within  the  Act  (t),  whether  there 
be  an  agreement  to  execute  a  legal  mortgage  (k)  or  not  (Q,  even  though 
there  may  be  no  memorandum  of  deposit  (m).  A  vendor's  lien  was  hdd 
not  to  be  a  mortgage  within  this  Act.  See  note  8  to  a.  2  of  the 
Amendment  Act  of  1867  (n), 

'  In  1855  A.  conveyed  mortgaged  real  estate  in  Scotland  to  B.  in  fee, 
^with  and  under  the  burden  of  the  payment  of  the  real  or  heritable 
debts  which  afiect  the  said  lands,  and  also  with  and  under  the  burden 
of  the  payment  of  the  real  debts  or  mortgages  which  afifect  my  property 
in  the  Isle  of  Wight''  By  his  will  in  1855  he  also  devised  his  lands  in 
the  Isle  of  Wight  to  B.  It  was,  of  course,  held  that  R  was  not  entitled 
to  have  the  Isle  of  Wight  mortgages  paid  out  of  A.'8  personal  estate  (o). 

^  A  testator,  who  died  in  1864,  directed  the  payment  of  his  just  debts 


(2)  See  40  k  41  Vict.  c.  84,  p.  146, 
pott, 

(a)  81  W.  R  864. 

(b)  See  and  consider  BlaJse  v.  Lux- 
Urn,  6  T,  B,,  289—291;  JU^ley  v. 
Waterwarth,  7  Ves.  425—487. 

(c)  Evant  y.  WyaU,  81  B.  217. 

(d)  TrutraU  y.  Mason,  7  Ch.  D. 
655. 

(e)  Lewis  v.  Lewis,  L.  B.  18  Eq. 
219. 

(/)  Hqnoonk  v.  Hill,  80  B.  476— 
438. 


{g)  Re  Dunlop,  Dunlop  v.  Dunlop, 
21  Ch.  D.  590. 

{h)  Ibid. 

(i)  De  Roekfwrt  v.  Dofwes,  L.  R.  12 
Eq.  540. 

\k)  CoM^f  y.  Cdeby,  L.  R  2  Eq. 
808. 

(0  PemJbrooke  y.  Friend,  IJ.  dc  H. 
182. 

(m)  Dims  y.  Dams,  24  W.  R.  962. 

(n)  80  k  81  Viot.  o.  69,  p.  145jMtt. 

(o)  ^S^PfM^y.  iforeton,  87  L.  J.  Cm.  6. 
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as  soon  as  could  be  after  his  decease,  and  devised  mortgaged  real  estate  in  17  &  18 
strict  settlement,  with  trusts  {inter  cUia)  to  keep  down  the  interest  of  any         ?Ji 

sum  which  might  be  charged  thereon  by  way  of  mortgage.     It  was  held  £  i 
that  he  had  not  thus  '* signified  any  contrary  or  other  intention"  (p). 


As  regards  testators  whose  wills  were  made  after  1st  January,  1855,  and  S?^[SZi 
who  died  before  3l8t  December,  1867,  it  has  been  held  that  no  ''con-  in  willi 
trary  or  other  intention"  was  signified  by  a  direction  by  the  testator  that  before 
all  his  just  debts  be  paid  as  soon  as  convenient  after  his  decease  (q);  a 
direction  that  all  his  just  debts  be  paid  out  of  his  estate  (r) ;  a  direction 
that  aU  his  just  debts  be  paid  and  discharged  by  his  executors  as  soon  as 
convenient  out  of  his  estate  (s) ;  a  direction  that  all  his  just  debts  should  be 
paid  by  Ms  executors  as  soon  as  convenient  out  of  his  personal  estate  (t). 
In  all  these  cases  there  was  a  specific  devise  of  mortgaged  real  estate. 
See  also  as  to  a  testator  dying  after  1867,  EUiott  v.  Dea/nley  (u). 

On  the  other  hand,  a  ''contrary  or  other  intention"  has  been  held  to  What  is  a 
be  signified  by  testators  who  died  before  Slat  December,  1867,  by  a  gift  ?°!^^ 
of  residuary  real  and  personal  estate  "after  paying  my  mortgage  and  in  wills 
other  debts''  {x);    by  a  gift  of  residuary  real  and  personal   estate  before 


u 


subject  in  the  first  place  to  the  payment  and  satisfaction  of  my 
just  debts"  (y) ;  by  a  bequest  of  personal  estate  "subject  to  payment 
thereout  of  all  my  just  debts"  {z);  by  a  bequest  of  personal  estate 
"  subject  to  the  payment  of  my  debts "  (a) ;  by  a  declaration  that  the 
testator's  personal  estate  should  be  liable  to  the  payment  of  all  his  just 
debts  (h) ;  by  a  bequest  of  personal  estate  upon  trusts  for  sale  and  con- 
version, and,  inter  alia,  payment  of  all  just  debts  (e),  although  certain 
specialty  debts,  not  including  the  mortgage  debts,  were  expressly  men- 
tioned (d),  and  although  the  devisee  of  the  mortgaged  estate  was  him- 
self one  of  the  executors  (e) ;  by  a  declaration  that  residuary  real  estate 
should  bear  all  mortgages  charged  thereon,  and  that  all  debts  should  be 
paid  out  of  residuary  estate  (/) ;  and  also  by  a  gift  of  residuary  real 
estate  (y),  or  of  residuary  real  and  personal  estate  upon  trust  for  sale, 
and,  inter  alia,  payment  of  all  just  debts  (h). 

(p)  CooU  v.  Laumdes,  L.  R  10  Eq.  {a)  Em  y.  TaOum,  1  N.  R.  529. 

876.  (6)  Bodhwte  v.  Mold,  12  L.  T.  N. 

{q)  Pembrooke  v.  Friend,  IJ.  &  H.  S.  629. 

182.  (c)  Mwyre  v.  Mo(yre,\  De  G.  J.  k  S. 

(r)  Bnywnton  v.  Lawnmot,  L.  B.  6  602. 

Eq.  1—5.  (d)  Parcher  v.  WiUon,  12  W.  R.  1001 . 

(«)   WooUtencroft  v.  WooUteneroft,  2  (e)  Smith  v.  Smith,  3  Giff.  26S— 

P.  F.  J.  847  (reversmg  2  GiflF.  192).  275. 

(t)  R<yiinon  v.  Mwrriwn,  31  B.  207.  (/)  AUen  v.  AUen,  30  B.  895. 

(u\  16  Ch.  D.  822.  (g)  Newman  v.  WiUan,  81  B.  88. 


1868. 


(4 


Oreated  v.  Qreated,  26  B.  621—  (h)  Mcmodl  v.  Hydop,  L.  R.  4  Bq. 

629.  407 ;  Manywdi  v.  Mfumkl,  L.  R.  4  H. 

(y)  Stone  v.  Parker,  I  Dr.  &  Sm.212.  L.  506;  see  also  Daere  v.  Patrickeon, 

(2)  MeUish  V.   VaUins,  2  J.  &  H.  1  Dr.  &  a  186—191. 

194. 
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17  &  18 

Vict. 

c.  118, 

81. 

Contri- 
bution 
between 
separate 
properties 
comprised 
in  the 
same  mort- 
gage- 


There  was  a  specific  devise,  or  a  disposition  equivalent  thereto,  in  all 
these  cases ;  and  the  basis  of  these  decisions  appears  to  be  that  other 
sources  were  expressly  provided  for  payment.  It  is  settled  that  as 
regards  testators  dying  before  1868  the  word  "  debts  "  is  sufficient  to  in- 
clude mortgage  debts,  unless  a  contrary  intention  appears  (*).  As  to  tes- 
tators dying  since  the  Act  of  1867,  see  Newmarch  v.  Storr  (J), 

The  following  remarks  of  Lord  Westbury,  C,  are  worthy  of  note : — 
^*  I  may  remark  that  I  should  be  unwilling  to  hold  that  a  mere  tedmical 
rule  of  interpretation  is  to  be  regarded  in  all  cases  as  sufficient  to  exclude, 
or  signifying  marks  of  intention  so  as  to  bring  the  case  within  the 
statute,  and  that  it  may  probably  be  better  to  rest  each  case  on  its  own 
particular  circumstances,  collecting  the  signification  and  intention  in 
every  particular  case,  not  from  the  words  only,  but  from  the  whole  will 
and  the  nature  of  the  gifts  made  by  the  will"  (k). 

See  the  cases  upon  residuary  and  specific  devises  in  the  next  notes ;  and 
as  to  the  rule  applicable  to  testators  dying  between  Slat  December,  1867, 
and  31st  December,  1877,  see  the  Amendment  Act  of  1867  (I),  and  notes 
thereto.  Ab  to  testators  dying  after  that  date,  see  the  Exoneration  of 
Charges  Act,  1877  (m). 

B  "  I  understand  the  words  '  or  any  other  real  estate  of  such  person ' 
to  mean  *  other  real  estate  not  descended  or  devised  to  such  heir  or 
devisee,*  not  *  other  real  estate  comprised  in  the  mortgage.'"  Per 
Jbbsbl,  M.  R  (n). 

^  Where  a  testator  (who  died  in  1856  mtestate  as  to  a  mortgaged 
estate)  by  will  made  in  1855  specifically  devised  another  estate  also 
charged  with  the  same  debt,  it  was  held  that  the  devised  estate  was 
exonerated,  and  the  whole  debt  was  primarily  payable  out  of  the 
descended  estate  (o). 

And  on  the  principle  that  since  the  Wills  Act  (p)  a  residuary  devise 
is  not  specific  (^),  it  was  held  that  where  two  estates  or  parts  of  an  estate 
were  subject  to  a  mortgage,  and  one  was  specifically  devised,  while  the 
other  passed  by  a  residuary  devise,  the  mortgage  debt  was  primarilj 
payable  out  of  the  latter  to  the  exoneration  of  the  former  (r). 

But  this  decision  has  since  been  overruled,  and  it  has  been  held  that 
in  such  a  case  each  estate  or  part  of  an  estate  must  bear  a  proportionate 


{%)  Stone  V.  Parker,  1  Dr.  &  Sm. 
212;  McmoeU  v.  MaaeweU,  L.  B.  4 
H.  L.  606. 

{j)  9  Ch.  D.  12. 

{k)  Bdfe  V.  Perry,  8  De  G.  J.  &  S. 
486. 

(Q  80  &  31  Vict  c.  69,  p.  142,  potL 

(m)  40  &  41  Vict  c  84,  p.  146, 
po$L 


(n)  Newmarch  v.  Storr,  9  Oh.  D. 
12—17. 

(o)  Stringer  v.  Harper,  26  B.  83. 

(jp)  1  Vict,  c  26. 

{q)  PamweU  v.  Iremonger,  1  Dr.  & 
Sm.  242. 

(r)  Browneon  v.  Lawrance,  L.  B.  6 
£q.  1 — 6;  and  compare  Bodfunue  v. 
Mold,  12  L.  T.  N.  S.  629. 
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part  of  the  mortgage  debt  («).     "  It  does  not  appear  to  me  that  Locke    17  &  18 
King's  Act  was  intended  to  apply  as  between  specific  and  residuary     q^h^ 
devises  in  the  way  it  was  held  to  apply  in  Brownson  v.  Lavmince"      ft  J 
Per  Jbssbl,  M.  R  {t).     Compare  Re  Newma/rck  (n).  

A  testator  deposited  the  deeds  relating  to  his  X.  estate  with  his 
bankers,  to  secure  the  balance  of  lus  account.  Subsequently  he  deposited 
the  deeds  of  another  estate,  saying  he  required  further  advances,  which 
were  made.  Soon  afterwards  he  died,  having  specifically  devised  (by  will 
made  in  1862)  both  estates.  Held  that  the  amount  owing  up  to  the  time 
of  the  second  deposit  must  be  borne  by  the  X.  estate,  and  that,  after 
deducting  that  amount  from  the  value  of  the  X.  estate,  both  estates  must 
contribute  rateably  to  the  payment  of  the  balance  (x).  And,  similarly, 
where  the  X.  estate  was  mortgaged  to  secure  1600?.,  and  subsequently  the 
same  estate,  with  other  real  estate  and  a  policy  of  assurance,  were  mort- 
gaged to  secure  further  advances,  it  was  held,  on  the  death,  intestate,  of 
the  mortgagor,  in  1867,  that  the  X.  estate  was  primarily  liable  to  pay 
the  1500?.,  and  that  the  further  advances  must  be  apportioned  rateably 
between  the  real  (including  X.)  estate  and  the  policy  (y).  The  last  two 
cases  have  been  doubted  by  Jessbl,  M.R.,  so  far  as  the  question  of 
primary  liability  for  the  original  advances  is  concerned  (a).  And 
although  leaseholds,  if  mortgaged  alone,  were  not  within  the.  Act,  it  was 
held  in  1862  that  when  freeholds  and  leaseholds  were  mortgaged  to- 
gether both  must  bear  the  burden  rateably  (a).  And  the  same  rule 
applies  where  real  estate  and  a  policy  of  assurance  are  comprised  in  the 
same  mortgage  (6) ;  and  where  (1)  deeds  of  specifically  devised  freeholds, 
(2)  deeds  of  freeholds  comprised  in  a  residuary  devise,  and  (3)  bonds  com- 
prised in  a  residuary  bequest,  are  deposited  by  a  testator  to  secure  a  debt 
due  to  his  bankers  (c). 

But  the  Court  of  Appeal  has  held  that  even  if  a  banking  company 
had  by  its  deed  of  settlement  charged  the  shares  therein  with  all  debts 
due  from  the  shareholders  to  the  company,  a  debt  for  which  real 
estate  had  been  specifically  mortgaged  by  a  shareholder  would  still  be 
payable  out  of  the  mortgaged  estate  before  resorting  to  the  shares,  which 
would  be  subject  only  to  a  general  lien  (rf). 

"The  doctrine  of  equity  as  to  contribution  .  .  .  only  applies 
where  two  properties  are  equally  charged."    Per  Jessel,  M.  R.  (e). 

(«)  Qimne  v.  Eydea,  L.  R.  7  Eq.  466—7. 

371—375;  SackvUle  v.  Smyth,  L.  R  {a)  Evans  v.  Wright,  81  B.  217. 

17  Eq.  153.  {b)  Trestrail  v.   Mason,  7  Ch.  D. 

{t)  Ibid.,  156.  655 ;  compare  Dacre  v.  Patrickson,  1 

(u)  9  Cb.  D.  12.  Dr.  &  Sm.  186. 

(a?)  De  Rochf(yrt  v.  Dawes,  L.  R.  12  (c)  Leonim  v.  Leonimo,  10  Cb.  D. 

Eq.  640.  460. 

(y)  Lipseombe  v.  Lipscombe,  L.  R.  7  {d)  Re  Duidop,  Durdop  v.  Duidop, 

Eq.  501.  21  Oh.  D.  683. 

(z)  Leonino  v.  Leonino,  10  Ch.  D.  (e)  Ibid,,  p.  692. 
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17  A  18       f  "  Affect"  means  •*  injuriously  affect "  or  "  prejudice,"  and  does  not 
118      prevent  a  legatee  from  being  beneficially  affected  by  the  burden  of  a 
1 1  '     mortgage  debt  being  thrown  on  the  heir  (/). 

«  This  proviso  extends  to  the  case  of  a  devisee  only,  and  not  to  the 


^!^J^„  case  of  an  intestacy  if  the  intestate  died  after  let  January,  1865  {g)y 
although  he  may  have  made  a  will  prior  to  that  date  (A).  And  the  heir 
will  not  be  considered  as  claiming  "under  or  by  virtue  of"  a  will, 
although  he  only  takes  a  lapsed  devise  given  by  will  dated  prior  to 
Ist  January,  1855  (t). 

A  will  made  before  1st  January,  1855,  is  within  this  proviso,  although 
it  may  have  been  confirmed  or  republished  after  that  date  Qt). 

If  the  heir  claims  immediately  by  descent,  the  fact  that  a  mortgage 
made  before  1st  January,  1855,  reserves  the  equity  of  redemption  to  the 
mortgagor  and  his  heirSy  will  not  bring  him  within  the  protection  of  this 
proviso  (/). 


EXTENT  OF  ACT. 


17  A 18       2.  This  Act  shall  not  extend  to  Scotland. 

Vict 

o.  118,        The  estates  of  testators  who  died  after  Slst  December,  1867,  are 
t  8»      governed  by  Locke  King's  Act,  as  amended  by 

30  &  31  VICT.  c.  69. 

An  Act  to  explain  the  operation  of  an  Act  parsed  m  the 
V7th  Jc  \^th  years  of  Her  present  Majesty,  chapter  113, 
intituled  "An  Act  to  amend  the  Law  relating  to  th^ 
Administration  of  the  Estates  of  Deceased  Persons." 

80  k  81  Whereas  by  an  Act  passed  in  the  seventeenth  and  eighteenth 
Pj^i^jjlg^*  year  of  Her  present  Majesty  it  is  enacted,  among  othei*  things, 
when  any  person  shall,  after  the  thirty-first  of  December, 
one  thousand  eight  hundred  and  fifty-four,  die  seised  of  or 
entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments  which  shall  at  the  time  of  his  death  be  charged 
with  the  payment  of  any  sum  or  sums  of  money  by  way  of 
mortgage,  and  such  person  shall  not,  by  his  will  or  deed 

(/)  Power  v.  Potver,  8  Ir.  Ch.  R  840. 
840 ;  compare  2  Jarman  on  Wilis,  4th  (i)  Ndson  v.  Page,  L.  R.  7   Eq. 

od,,  661.  25—27. 

(n)  Piper  V.  Piper,  1  J.  &  H.  91 ;  (it)  Bolfe  v.  Perry,  8  De  G.  J.  & 

Dap  V.  Day,  14  W.  R.  261.  S.  481. 

[h)  Power  V.  P<nper,  8  Ir.  Ch.  R.  (/)  Piper  v.  Pipe)*,  IJ.  &  H.  91. 
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OP  other  document,  have  signified  any  contrary  op  othep  ^o&si 
intention,  the  heir  or  devisee  to  whom  such  land  or  heredita-  preamble, 
ments  shall  descend  or  be  devised  shall  not  be  entitled  to 
have  the  mortgage  debt  discharged  or  satisfied  out  of  the' 
personal  estate  or  any  other  real  estate  of  such  person,  but 
tlie  land  or  hereditaments  so  charged  shall,  as  between  the 
different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  shall  be  charged,  every  part 
thereof,  according  to  its  value,  bearing  a  proportionate  part  of 
the  mortgage  debts  charged  on  the  whole  thereof: 

And  whereas  doubts  may  exist  upon  the  construction  of  Doubts  on 
the  said  Act,  and  it  is  expedient  that  such  doubts,  should  for  ^^  ^f  ^ 
the  future  be  removed:  ^^ 

Be  it  therefore  enacted,  &c.  Act 

1,  In  the  construction  of  the  will  of  any  person  who  may    so  k  81 
die  after  the   thirty-first  day  of  December,  one  thousand     |'j     * 
eight  hundred  and  sixty-seven,  a  general  direction  that  the  ^ — ' — 
debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out  direction 
of  his  personal  estate^  shall  not  be  deemed  to  be  a  declaration  ^^  y^  ^^ 
of  an  intention  contrary  to  or  other  than  the  rule  established  ^^  ^ 
by  the  said  Act,  unless  such  contrary  or  other  intention  shall  ^^not 
be  further  declared  by  words  expressly  or  by  necessary  impli-  *^!2^^ 
cation  referring  to  all  or  some  of  the  testator's  debts  or  debt  debts, 
charged  by  way  of  mortgage  on  any  part  of  his  real  estate. 

^  This  section  renders  the  cases  cited  in  note  4  to  Locke  King's 
Act  (m),  which  were  based  on  the  principle  that  a  direction  to  pay  debts 
out  of  personal  estate  provided  a  fand  for  payment  of  mortgage  as  well 
as  other  debts,  inapplicable  to  the  estates  of  testators  dying  after  31  st 
December,  1867.  It  will  be  observed  that  no  mention  is  made  of  a 
general  trust  for  payment  of  debts ;  but  it  appears  that  such  a  trust 
is  merely  a  "  general  direction  "  under  this  section,  unless  it  expressly 
refers  to  specified  mortgage  debts  (n).  Nor  is  a  power  to  trustees  to  pay 
off  mortgages  more  than  such  a  general  direction  (o). 

A  testator,  who  died  in  1868,  directed  all  just  debts  to  be  paid  by  his 
executors  as  soon  as  conveniently  might  be  after  his  decease.    As  might 

(m)  Ante,  pp.  138—140.  (o)  Re  Bull,  CaUyy,  Bull,  81  W.  R. 

(n)  ElUoU  V.  Dearsley,  16  Ch.  D.  322.      854. 
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80  &  81    be    expected,   this  was  held   insufficient    to  exonerate   a  mortgaged 

Vi^  c.  69,  ^^^  ^j     ^  testator,  who  died  in  1879,  by  will,  dated  1877,  directed  his 

^    '       executors  to  pay  all  his  just  debts,  funeral  and  testamentary  expenses, 

What  is  ft    out  of  his  personal  estate  in  exoneration  of  his  real  estate.     This  was 

•'^te  t^     held  insufficient  to  exonerate  his  real  estate  from  mortgage  debts  (q), 

in  wills  So,  where  a  testator,  who  died  in  1874,  by  wHl,  made  in  1866,  gave  the 

since  1867.  residue  of  his  real  (including  mortgaged  realty)  and  personal  estate  to 

trustees  upon  trust  to  convert  and  pay  debts,  including  debts  due  on 

mortgage  of  specifically  devised  land,  it  was  held  that  the  mortgages  on 

the  residuary  real  estate  were  payable  out  of  such  real  estate  and  not  out 

of  the  personalty  (r). 

And  although  the  section  only  refers  to  personal  estate,  a  direction  to 
pay  debts  out  of  personal  estate,  coupled  with  a  charge  on  residuary  real 
estate  in  case  the  personal  estate  should  be  deficient,  has  been  held 
insufficient  (s). 

And  an  opinion  has  been  expressed  by  Malinr,  V.-C,  that  a  direction 
for  payment  of  debts  out  of  residuary  real  and  personal  estate,  although 
sufficient  if  the  testator  died  before  31st  December,  1867,  would  be 
insufficient  if  he  died  after  that  date  (t).  A  charge  of  speciBcally  devised 
real  estate  "  in  aid  of  my  personal  estate  and  in  exoneration  of  my  other 
real  estate,  with  the  payment  of  all  my  just  debts  and  my  testamentary 
expenses,"  has  been  held  insufficient  by  the  Court  of  Appeal  in  the  case 
of  a  will  made  in  1876  containing  separate  specific  devises  of  portions  of 
real  estate,  both  of  which  were  subject  to  the  same  mortgage  (u). 

"  It  is  impossible  not  to  hold  that  the  same  words  that  are  insufficient 
to  charge  the  testator's  personal  estate  are  insufficient  also  to  charge  his 
other  real  estate.'*    Per  Jessbl,  M.R.  (ac). 

On  the  other  hand,  where  a  testator  specifically  devised  real  estate 
which  was  subject  to  three  mortgage  debts,  and  directed  that  such  estate 
should  be  charged  with  two  mortgage  debts  subsisting  thereon,  in 
exoneration  of  his  personal  estate,  and  subsequently  bequeathed  his 
personal  estate  subject  to  the  payment  of  his  debts  other  than  those  he 
had  previously  provided  for,  it  was  held  that  an  intention  was  expressed 
that  the  third  mortgage  debt  should  be  paid  out  of  his  personal  estate  (y). 
"  If  a  testator  who  dies  after  1867,  wishes  to  give  a  direction  which 
shall  be  deemed  a  declaration  of  an  intention  contrary  to  the  rule  laid 
down  by  Mr.  Locke  King's  Act,  it  must  be  a  direction  applying  to  his 

(p)  Ndwn  V.  Page,  L.   R.    7  Eq.  (t)  Lewie  v.  Lewis,  L.  R.  18  Eq.  219, 

28.  225, 227. 

{q)Re  RossUer,  RossUer  v.  RossUer,  18  («)  Newmarck  v.  Storr,  9  Ch.  D.  12. 

Ch.  D.  355.  \x)  Ibid.  18;  see  Be  BuU,  CaUu  v. 

(r)  EUioU  V.  Deardey,  16  Ch.  D.  BuU,  81  W.  R.  854. 

322.  (y)  Re  Trevdyan,  Perceval  v.  Trevel- 

is)  SackvilU  v.  Smythy  L.  R.  17  Eq.  yan,  26  Sol.  J.  48. 
53. 
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mortgage  debts  in  such  terms  as  distinctly  and  unmistakably  to  refer  to    30  &  31 
them."    Per  GlFFABD,V.-a  (2).  Vict,  a  69, 

2.  In  the  construction  of  the  said  Act  and  of  this  Act,  the  Mortgaffo 
word  "  mortgage  "^  shall  be  deemed  to  extend  to  any  lien  for  includes 
unpaid  purchase-money^  upon  any  lands  or  hereditaments  u^^*^' 
purchased  by  a  testator. 

1  As  to  what  is  a ''  mortgage/'  see  note  2  to  s.  1  of  Locke  King's 
Act  (a). 

'Under  the  last-mentioned  Act  it  was  held  that  a  vendor's  lien  was 
not  equivalent  to  a  mortgage  (h). 

An  intestate  died  in  1863,  seised  of  a  mortgaged  estate  which  had 
been  conveyed  to  him  by  X.,  in  consideration  of  his  covenant  to  pay  the 
mortgage  affecting  it,  and  also  to  pay  a  sum  of  10,000^.  secured  by 
mortgage  upon  other  real  estate  of  X.;  and  it  was  held  that  the 
10,000/.  was  equivalent  to  a  vendor's  lien,  and  was  .primarily  payable 
out  of  the  intestate's  personal  estate  (c). 

But  a  vendor's  lien  ranks  as  a  mortgage  for  purposes  of  general  ad-  Vendor's 
ministration  (d) ;  and  Lord  Bomillt,  M.R.,  considered  that,  as  regards  a  ^^"^ 
legatee's  right  of  marshalling,  the  distinction  between  a  mortgage  and  a 
vendor's  lien  was  untenable.  Where  a  testator  had  purchased,  but  not 
paid  for,  an  estate  which  passed  under  a  general  devise  in  his  will,  and 
his  personal  estate  was  exhausted  in  paying  the  purchase-money,  his 
lordship,  accordingly,  held  that  the  legatees  had  a  lien  upon  the  estate  for 
their  legacies  (e). 

A  testator,  who  died  in  1860,  gave  all  his  leaseholds  at  X.  to  A.,  and 
his  residuary  estate  to  his  other  children.  After  the  date  of  his  will  he 
agreed  to  buy  other  leaseholds  at  X.,  adjoining  his  own,  and  paid  a 
dex>osit.  It  was  held,  that  A.  was  entitled  to  the  subsequently  acquired 
leaseholds  freed  from  liability  in  respect  of  impaid  purchase-money  (f). 

So  far  as  the  estates  of  persons  dying  between  31st  December,  1867, 
and  31st  December,  1877,  are  concerned,  this  section  does  not  apply  to 
cases  of  intestacy  (g). 

As  regards  persons  dying  after  the  latter  date,  the  Act  of  1877  places 
the  estates  of  testators  and  intestates  upon  the  same  footing  (h), 

(«)  N^san  V.  Page,  L.  B.  7  Eq.  28.  (e)  Lord  lAJford  v.  Potpys-Keck,  L. 

(a)  P.  188,  ante.  R    1    Eq.   847.     See    Broadbent   v. 

(6)  Hood  V.  Mood,  8  Jur.  N.  S.  684 ;  Groves,  p.  147,  posL 

Bamweil  v  Inmonger,  1  Dr.  &  Sm.  (f)  JU  Ord,  Biekinton  v.  Btekirwm, 

242.  9  Ch.  D.  667  ;  12  Ch.  D.  22. 

(c)  Bay  V.  Bay,  14  W.  R.  261.  {g)  Harding  v.  Harding,  L.  R.  18 

\d)  BamveU  v.  Irenumger,  1  Dr.  &  Eq.  493. 

8m.  242.  (A)  40  &  41  Vict,  c  84. 
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146  EXONERATION  OF  CHARGES. 

80  k  31       8.  This  Act  shall  not  extend  to  Scotland 

Vict.  c.  69, 

I  8,  As  to  testators  and  intestates  dying  after  31st  December,  1877,  the 
law  is  further  amended  by  the  Exoneration  of  Charges  Act,  1877,  which 
is  as  follows : — 


40  &  41  VIOT.  c.  34. 

An  Act  to  amend  the  Acts  aevcfnteeath  and  eighteenth 
Victoria,  chapter  one  huTidred  and  thirteen,  and 
thirtieth  and  thirty-first  Victoria,  diopter  sixty-nine. 

Be  it  enacted,  &c. 
40  &  41       1.  The  Acts  mentioned  in  the  Schedule^  hereto  shall  as  to 
*8  1     *  ^^y  testator  or  intestate  dying  after  the  thirty-first  December, 
^ —  one  thousand  eight  hundred  and  seventy-seven,^  be  held  to 

LoclcB 

King's       extend  to  a  testator  or  intestate  dying  seised  or  possessed  of 
toldS'to   ^^  entitled  to  any  land  or  other  hereditaments  of  whatever 
estates  of   tenure^  which  shall  at  the  time  of  his  death  be  charged  with 
Mid^^'  the  payment  of  any  sum  or  sums  of  money  by  way  of  mort- 
tesutes.     gage,  or  any  other  equitable  charge,  including  any  lien  for 
unpaid  purchase-money  ;*  and  the  devisee  or  legatee  or  heir 
shall  not  be  entitled  to  have  such  sum  or  sums  discharged  or 
satisfied  out  of  any  other  estate  of  the  testator  or  intestate 
unless  (in  the  case  of  a  testator)  he  shall  within  the  mean- 
ing of  the  said  Acts  have   signified   a   contrary  intention ; 
and  such  contrary  intention  shall  not  be  deemed  to  be  signi- 
fied by  a  charge  of  or  direction  for  payment  of  debts  upon 
or  out  of  residuary  real  and  personal  estate  or  residuary  real 
estate.^ 

^  The  following  is  the  schedule  referred  to : — 


40  &  41  SCHEDULE. 

Vict.  c.  84,  

Schedule. 

17  &  18  Vict  c.  113, 


30  &  31  Vict.  c.  69. 


An  Act  to  amend  the  law  relating  to  the 
administration  of  the  estates  of  deceased 
persons. 

An  Act  to  explain  the  operation  of  the  Act 
17  &  18  Vict.  c.  113. 
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^  It  will  be  obeerved  that  this  Act  is  not  retrospective  ;  and  therefore    40  &  41 
the  law  as  settled  by  the  decisions  referred  to  in  the  preceding  notes,  ^^^'  ^^» 
ought  still  to  be  applied  to  the  estates  of  persons  dying  before  Slst      •    • 


December,  1877.  Not  retro- 

*  Before  the  passing  of  this  Act  it  was  decided  that  Locke  King's  Act  "P®*^^®- 
does  not  apply  to  leaseholds  (i). 

But  in  a  recent  case  the  provisions  of  the  Act  of  1867  as  amended  by 
this  Act  were  applied  to  the  case  of  a  testator  who  died  in  1874.  By 
will,  made  in  1874,  he  in  effect  empowered  his  trustees  to  pay  off  or 
reduce  mortgages,  and  bequeathed  three  specified  leasehold  houses  to  his 
wife,  and  expressed  his  wish  that  if  No.  44a,  Wimpole  Street  (one  of  the 
three),  should  at  the  time  of  his  death  be  incumbered,  the  incumbrances 
should  be  paid  off.  At  his  death.  No.  44a,  Wimpole  Street,  was  not 
and  had  not  been  incumbered,  but  the  other  two  houses  bequeathed  to 
his  wife  were.  It  was  held  that  the  wife  must  bear  the  mortgage  on 
those  two  houses  herself  (k).  But  Be  Wormdey  does  not  appear  to  have 
been  dted  in  this  case. 

*  A  vendor's  lien  will,  therefore,  be  a  charge  within  these  Acts,  as 
regards  both  testators  and  intestates  d3ring  after  31st  December,  1877. 
See  s.  2  of  the  Act  of  1867,  and  notes  thereto. 

A  testator  died  before  completion  of  a  contract  which  he  had  entered 
into  for  the  purchase  of  certain  real  estate  which  he  specifically  devised. 
An  action  by  the  vendor  for  specific  performance  was  compromised  on 
the  terms  that  he  should  retain  the  deposit  and  have  his  costs.  The 
devisees  of  the  real  estate  claimed  from  the  testator's  personal  estate 
the  difference  between  the  deposit  and  the  purchase-money,  on  the 
ground  that  the  purchase  was  in  equity  a  conversion  of  such  purchase- 
money  into  realty.  This  claim  was  disallowed,  for  if  the  contract  had 
been  completed  the  impaid  purchase-money  would  have  been  payable 
by  the  devisees  and  not  out  of  the  personal  estate  (/). 

5  This  clause  settles  the  law  in  accordance  with  the  view  expressed  Contrary 
by  Malins,  V.-C,  in  Letois  v.  Lewis  (m),  and  extends  the  provision  of  intention, 
the  Act  of  1867  to  **  residuary  real  and  personal  or  residuary  real  estate" 
as  well  as  personal  estate. 

2/  This  Act  shall  not  extend  to  Scotland.  40  k  n 

-  -  -  Vict,  c  34, 

§2, 

Extent  of 
Acts. 

(i)  He  Wormdey,  4  Ch.  D.  665.  [I)  He  Cockroft,  BroadherU  v.  Groves, 

{k)  Re  BtUl,  CaUy  v.  Bud,  81   W.      24  Ch.  D.  98. 
R.  864.  (w)  L.  R.  13  Eq.  219. 
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THE  ACT  TO  AMEND  THE  LAW  OF  REAL 
PROPERTY, 


AS  AMENDED  BT  THE 


CONTINGENT  REMAINDERS  ACT,  1877. 


CAP.  OVI. 


8  &  9  Vict.      An  Act  to  amend  the  Law  of  Real  Property. 

c.  106.  ^      '^ 

"*  Be  it  enacted,  &c. 

^^hof  1-  Tl^^  section  was  repealed  by  38  <fe  39  Vict  c.  66,  8.  1. 
7^-8  Vict.  Ji  rfYi^rely  repealed  so  mvx)h  o/  7  <fc  8  Vict  c,  76  aa  abolished 
abolishes  Contingent  remainders  from  the  commencement  tiiereofy  and 
l^hid^a  ^^^  residue  of  that  Act  from  (he  Ist  of  October,  1845. 

at  from  the 

commence'  

ment; 

l^^oM  CONVEYANCE  BY  "GRANT.*' 

from  lit 

Oct.  1846.  2.  That  after  the  said  first  day  of  October,  one  thousand 
8  &  ^-^*°**  eight  hundred  and  forty-five,  all  corporeal  tenements  and 
i  2/  hereditaments  shall,  as  regards  the  conveyance  of  the  im- 
,pjj^  .j^_  mediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well 
mediate  as  in  livery  ;  and  that  every  deed  which  by  force  only  of 
cM-poreal*  ^^^  enactment  shall  be  effectual  as  a  grant  shall  be  chaiye- 
tenements  ^j^  ^^^  ffie  stamp  duty  witJi  which  the  same  deed  would 
grant  aB  have  been  chargeable  in  case  the  same  had  been  a  release 
Hver*""*  founded  on  a  lease  or  bargain  and  sale  for  a  year,  and 
stam/pduty  dlso  with  the  same  stamp  duty  {exclusive  ofprogresive  duty) 
angranu  ^^^^  which  such  Icasc  or  bargain  and  sale  for  a  year 
would  have  been  chargeable. 
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The  portion  printed  in  italics  of  this  section  was  repealed  by  13  &  14  8  &  9  Vict 
Vict  c.  97,  8.  6  ^  10«» 

As  to  the  unrepealed  portion  thereof  see  notes  to  s.  49  of  the  C.  A.      ^  ^' 
1881,p.  305,p<w<. 

ASSURANCES  BY  DEED. 

3.    That  a  feoffment   made    after  the  said  first  day  of  8  &  9  Vict 
October,  one  thousand  eight  hundred  and  forty-five,  other     g^g ' 
than  a  feoffment  made  under  a  custom  by  an  infant,  shall 
be  void  at  law,  unless  evidenced  by  deed ;  and  that  a  par-  F«oflf. 
tition  and  an  exchange  of  any  tenements  or  hereditaments,  titioni^"^ 
not  being  copyhold,^  and  a  lease,  required  by  law  to  be  in  l^^^^' 
writing,  of  any  tenements  or  hereditaments,  and  an  assign-  rignmenti, 
ment  of  a  chattel  interest,   not    being    copyhold,   in  any  renders 
tenements  or  hereditaments,  and  a  surrender  in  writing  of  an  required 
interest  in  any  tenements  or  hereditaments,  not  being  a  copy-  certala  ex- 
hold  interest,  and  not  being  an  interest  which  might  by  law  ?®P^^?*^ 
have  been  created  without  writing,  made  after  the  said  first  deed, 
day  of  October,  one  thousand  eight  hundred  and  forty-five,  shall 
also  be  void  at  law,  unless  made  by  deed :  Provided  always, 
that   the  said  enactment  so  far  as  the  same  relates  to   a 
release  or  a  surrender  shall  not  extend  to  Ireland. 

^  This  section  is  repealed  as  to  Ireland,  hy  s.  104  of  the  Landlord  Partly  re- 
and  Tenant  (Ireland)  Act,  1860  {a\  save  so  far  as  the  same  relates  to  poaledaato 
feofi&nents,  partitions  and  exchanges. 

As  to  England  and  Wales  the  practical  effect  of  the  latter  part  of  this 
section,  together  with  s.  3  of  the  Statute  of  Frauds  (6),  is  to  render  void 
all  leases  and  surrenders  of  leases  for  more  than  three  years,  and  all 
assignmentsof  leases,  whether  for  less  or  more  than  three  years,  unless  they 
are  made  by  deed.  But  a  contract  of  tenancy  for  a  period  of  three  years  or 
upwards  not  by  deed,  though  rendered  void  as  a  lease  by  this  section, 
may  be  good  as  an  agreement  for  a  tenancy  or  for  a  lease  (c),  especially 
where  it  contains  a  provision  for  the  preparation  or  execution  of  a 
lease  (d).  And  it  may  therefore  impose  on  the  intended  lessee  a  liability 
to  pay  the  agreed  rent,  although  he  may  never  have  entered  into 
possession  (e). 

(a)  23  &  24  Vict.  c.  164.  876. 

(6)  29  Oar.  11.  c.  3.  {d)  Bond  v.  liodinff,  1  Best  &  Sm. 

(c)  Tidetf  V.  MoUeU,  16  C.  B.  2988 ;  371 :  9  W.  B.  746 ;  BolUuon  v.  Leon, 

Parker   v.  TatweU,    6  W.    R.    608 ;  7  H.  &  N.  78. 

Strankt  v.  SL  John,  L.  B.  2  C.  P.  {e)  Adam  v.  ffagger,  4  Q.B.  D.  480. 
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THE  ACT  TO  AMEND  THE  LAW  OF  REAL  PROPERTY. 


8&9Vlct. 
c.  106, 

f3. 


Where 
document 
void  as  ft 
lease 
creates 
tenanoy 
from  year 
to  year. 


And  although  it  may  be  in  such  terms  iis,  when  followed  by  entry 
and  payment  of  rent,  only  to  create  a  valid  tenancy  from  year  to  year,  it 
may  be  looked  at  in  order  to  ascertain  the  terms  of  such  tenancy  (f\  e,g, 
as  to  payment  of  rent  (jrX  or  repairs  (h). 

An  agreement  under  hand  without  seal  by  which  A.  agreed  to  let  a 
house  and  premises  to  B.  as  tenant  from  year  to  year,  and  also  further 
agreed  to  let  R  remain  tenant  as  long  as  he  paid  his  rent  and  A  had 
power  to  let,  was  held  to  be  void  as  a  lease  and  to  confer  on  B.  only  a 
tenancy  from  year  to  year,  determinable  by  a  six  months'  notice  to  quit  (t). 

But  a  similar  agreement  between  A.  (who  h^ld  under  a  lease)  and  R 
without  the  words  "  so  long  as  the  lessor  has  power  to  let,"  although  void 
at  law  as  a  lease,  was  held  to  entitle  B.  in  equity  to  an  underlease  for  the 
whole  of  AJs  term  (k). 

And  it  i»  now  settled  that  an  agreement  confers  and  imposes  upon  both 
lessor  and  lessee  the  some  rights  and  liabilities  as  if  a  lease  in  conformity 
with  the  agreement  had  been  executed  (tw).  Contrast  Drury  v.  Mac- 
namara  (n),  which  would  probably  not  now  be  followed.  And  a  parol 
agreement  for  a  lease,  if  properly  proved,  followed  by  part  performance 
on  the  part  of  the  intended  lessee,  may  be  enforced  by  him  even 
against  a  corporation  (o). 

In  some  cases  an  instrument  not  under  seal  has  been  held  to  be 
divisible,  and  has  been  construed  as  a  present  demise  for  less  than  three 
years  and  an  agreement  for  a  lease  for  a  longer  period. 

For  instance,  by  an  agreement  not  under  seal,  signed  in  January,  L. 
agreed  to  let  and  R.  agreed  to  take  a  house  and  land  for  the  period  of  three 
years  from  Lady  Day  then  next  at  a  specified  annual  rent,  payable 
quarterly.  And  it  was  agreed  that  a  lease  for  the  same  should  be 
executed  and  signed  as  soon  as  possible,  subject  to  the  permission  of  the 
landlord.  And  L.  also  agreed  to  let  and  R  agreed  to  take  the  said  house, 
&c.,  from  January  up  to  Lady  Day  then  next  at  the  same  rent  and  on  the 
same  terms.  It  was  held  that  the  agreement  operated  as  an  actual 
demise  from  January  to  I^dy  Day,  and  as  an  agreement  for  a  lease  from 
Lady  Day  for  a  term  of  three  years,  and  consequently  was  not  void  (p). 

An  agreement  for  letting  from  February  next  until  the  following 
Midsummer  "  twelve  months,"  with  the  right  by  a  month's  notice  for  the 
lessee  to  continue  the  holding  for  a  further  period  of  three  and  a  half 
years,  though  not  under  seal,  was  held  to  be  a  divisible  agreement  contain- 


(/)  Tresi  V.  Savage.i  EL  &  BL  86. 

(g)  Lee  v.  SmUh,  9  Ex.  662. 

(A)  Ecclenastical  Commsidoners  v. 
Mirral,  Ju  R  4  Ex.  162 ;  Martin  v. 
Smith,  L.  R  9  Ex.  50. 

(£)  Wood  V.  Beard,  2  Ex.  D.  30. 

{k)  Be  King's  leasehold  estates,  L.  R 
16     Eq.    521 ;    compare    Brovcn  v. 


TTomcr,  14  Ves  156. 

(m)  Taswdl  v.  Parker,  2  D.  6.  &  J. 
559  ;   WaUh  v.  Zonadofe,  21C  h.  D.  9. 

(n)  5  EL  &  BL  612. 

(o)  Crook  V.  Seaford,  L.  R  6  Oh. 
557. 

ip)  RoUason  v.  Leon,  7  H.  ft  N.  73. 
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ing  an  actual  demise  for  a  term  less  than  three  years,  with  a  stipulation  8  A  9  Vict, 
superadded,  and  therefore  not  void  (q).  ^^o ' 

An  assignment  of  a  lease  must  be  by  deed  (r).    But  an  agreement  by      * 
a  lessee  to  underlet  for  the  whole  of  his  unexpired  term  (being  less  than 
three  years)  has  been  supported  as  a  demise  and  held  not  to  be  an 
assignment  («). 

4,  That  a    feoflFment  made    after  the  said  first  day  of8A9Vict. 
October,  one  thousand  eight  hundred  and  forty-five,  shall  not     |  ^ 

have  any  tortious  operation;  and  that  an  exchange  or  a  parti- 

tion   of  any  tenements  or  hereditaments,  made  by  deed  ments  not 
executed  after  the  said  first  day  of  October,  one  thousand  Jo  op«r*t« 

i  ,  ,.  .       by  wrong, 

eight  hundred  and  forty -five,  shall  not  imply  any  condition  nor  ex- 
in  law ;  and  that  the  word  "  give  "  or  the  word  *' grant"  in  a  ^^ufrona^ 
deed  executed  after  the  same  day  shall  not  imply  any  cove-  to  hnpiy 
nant  in  law  in  respect  of  any  tenements  or  hereditaments,  ditio^"or 
except  so  far  as  the  word  "give"  or  the  word  "grant"  may  «*^e »n<^ 
by  force  of  any  Act  of  Parliament  imply  a  covenant.  c»veDant. 

See  notes  to  a.  49  of  the  C.  A.,  1881,  p.  306,  post. 


STRANGEBS  TO  DEEDS. 


6.  That  under  an  indenture  executed  after  the  first  day  of  ^*^j^**''*' 
October,  one  thousand  eight  hundred  and  forty-five,  an     §5/ 
immediate  estate  or  interest  in  any  tenements  or  heredita-  strangers 
ments,  and  the  benefit  of  a  condition  or  covenant  respecting  may  take 
any  tenements  or  hereditaments,  may  be  taken,  although  the  ^^]y 
taker  thereof  be  not  named  a  party  to  the  same  indenture,  ?"^«^  ^ 

indenture, 

also,  that  a  deed  executed  after  the  said  first  day  of  October,  and  a  deed 
one  thousand  eight  hundred  and  forty-five,  purporting  to  be  ^^J|J^°^ 
an  indentuie,  shall  have  the  eflFect  of  an  indenture,  although  indenture 
not  actually  indented.  effect  m 

snob. 

(q)  Hand  v.  HaJl,  2  Ex.  D.  318.  (t)  PoOock  v.  5tocfy,  9Q.  B.  1088. 

'855.  But  compare  BarrtU  v.  Bol'ph,  14  M. 

(r)  Debenham  v.  Dighy,  21  W.  R.       &  W.  848. 
859. 
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CONTINGENT  INTERESTS   ALIENABLE. 

8&  9  Vict,      g,  That,  after  the  first  day  of  October,  one  thousand  eight 

C  lOo,  , 

ft  Q^     hundred  and  forty-five,  a  contingent,  an  executory,  and  a 

^    -        future  interest,  and  a  possibility  coupled  with  an  interest,  in 

gent  and    any  tenements  or  hereditaments  of  any  tenure,  whether  the 

intereite,^  object  of  the  gift  or  limitation  of  such  interest  or  possibility 

also  rights  be  or  be  not  ascertained,^  also  a  right  of  entry,  whether 

^e  ^'    immediate  or  future,  and  whether  vested  or  contingent,  into 

^enable    q^  ^pon  any  tenements  or  hereditaments  in  England,  of  any 

BAving  *     tenure,  may  be  disposed  of  by  deed ;  but  that  no  such  dispo- 

taif^an^    sition  shall,  by  force  only  of  this  Act,  defeat  or  enlarge  an 

asre^rds  estate  tail;  and  that  every  such  disposition  by  a  married 

women       woman  shall  be  made  conformably  to  the  provisions,  relative 

enjoining    to  dispositions  by  married  women,  of  an  Act  passed  in  the 

to  3  &  4     third  and  fourth    years  of  the  reign  of  his  late  Majesty 

^^^-  ^'      King  William  the  Fourth,  intituled  "An  Act  for  the  Abolition 

of  Fines  and  Recoveries,  and  for  tiie  Substitution  of  more 

simple  Modes  of  Assurance,"  or  in  Ireland  of  an  Act  passed 

in  the  fourth  and  fifth  years  of  the  reign  of  his  said  late 

4  &6  Will.  Majesty,  intituled  "An  Act  for  the  Abolition  of  Fines  and 

'  '    *     Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 

Assurance,  in  Ireland/* 

^  This  section  does  not  repeal  32  Hen.  VIII.  c.  9. 

Where  a  person  entitled  to  a  term  of  years  died  intestate,  and  his  next- 
of-kin  were  allowed  to  remain  in  undisturbed  possession  for  thirteen 
years,  and  then  took  out  letters  of  administration  and  purported  to  sell 
the  term,  the  conveyance  thereof  was  held  to  be  void  (<). 

A  conveyance  of  a  share  of  land  of  which  the  grantor  had  never  been 
in  possession,  and  in  which  he  was  merely  entitled  to  a  right  of  entry, 
was  held  good  though  at  the  time  of  the  grant  a  litigation  was  pending 
as  to  the  title  of  the  grantor.  And  it  was  also  held  on  appeal  that 
though  8.  2  of  this  Act  does  not  repeal  s.  2  of  32  Hen.  VIII.  c.  9,  yet 
in  this  case  the  grant  was  not  a  dealing  with  a  **  pretenced  "  title  (t). 

A  yearly  tenancy  **  is  either  a  present  or  a  future  interest  in  the  land, 

(«)  William  v.  Evana,  1  C.  B.  717.  {t)  JmkinB  7.  /onest  9  Q.B.  D.  128. 
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16. 


and  as  auch  ia  assignable,  if  not  at  common  law,  at  all  eventa  under  the  8  &  9  Viot. 
statute  8  &  9  Yict  c.  106,  s.  6.    If  it  ia  a  present  interest  it  ia  assignable      ^^^* 
at  common  law ;  if  a  future  interest  it  ia  assignable  under  that  statute." 
— P«-  Jessbl,  M.R.  (u). 

As  to  a  grant  of  a  future  interest,  aee  BoddingUm  v.  Robimon  (or),  and 
caaea  there  cited. 

A  right  of  entry  on  breach  of  condition  is  not  within  this  section  (y). 


DISCLAIMER  BY  MARRIED  WOMAN. 

7,  That,  after  the  firit  day   of    October,   one  thousand  8&9Vict 
eight  hundred  and  forty-five,  an  estate  or  interest  in  any     |  ^* 

tenements  or  hereditaments  in  England,  of  any  tenure,  may : — 

be  disclaimed  by  a  married  woman  by  deed ;  and  that  every  of  married 
such  disclaimer  shall  be  made  conformably  to  the  said  provi-  J^^*^ 
sions  of  the  said  Act  for  the  abolition    of    fines  and  re-  estates  or 
coveries  and  for  the  substitution  of  more  simple  modes  of  by*da»d' 

assurance.  extended 

to  Eng- 

See  notes  to  s.  5  of  M.  W.  P.  A.,  1882  (z),  ^<*- 


CONTINGENT  REMAINDERS. 


8.  That  a  contingent  remainder^  existing  at  any  time  after  8  ft9  Vict, 
the  31st  day  of  December,  184V  shall  be,  and,  if  created     j^g' 
before  the  passing  of  this  Act,  shall  be  deemed  to  have  been,  —  -    — 
capable  of  taking  effect,  notwithstanding  the  determination,*  ^t^ 
by  forfeiture,*  surrender,*  or  merger,*^  of  any  preceding  estate  mainders 
of  freehold,  in  the  same  manner  in  all  respects  as  if  such  arfrom 
determination  had  not  happened.  1844^^'' 

^  It  will  be  observed  that  this  section  is  so  for  retrospective  as  to  premature 
include  all  contingent  remainders  existing  after  the  Slst  of  December,  failure  of 

<»  preced- 
ing estate, 
(u)  AUcock  V.  Moorkouse,  9  Q.  B.  D.  (y)  Hunt  v.   Bishop,   8  Ex.   675 ;  Retro- 

871.  Bunt  V.  Remnant,  9  Ex.  636.  spective. 

(«)  L.  R.  10  Ex.  270.  (2)  P.  361,  ^tt. 
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8&9Vict. 
c.  106, 

Distinc- 
tion be- 
tween 
vested  and 
contingent 
remain- 
ders. 
Old  law. 


Contin* 
gent  re- 
mainders 
formerly 
liable  to 
destruc- 
tion. 


Forfeiture 
of  prior 
OBtate. 


1844,  whether  created  before  or  after  the  passing  of  the  Act  to  amend 
the  law  of  real  property  (a).  The  "  Act  to  amend  the  Law  as  to  Con- 
tingent Remainders"  of  1877  (6),  is  not  retrospective. 

"  A  vested  remainder  is  one  which  is  ready  to  take  immediate 
effect,  on  the  determination  of  the  prior  particular  estate ;  while  a 
contingent  remainder  is  one  which  can  only  take  eflfect  in  case  some 
other  event  happens  before  or  simultaneously  with,  Buch  determina- 
tion. 

Formerly  it  was  "not  only  necessary  that  a  vested  legal  freehold 
estate  should  precede  a  legal  freehold  contingent  remainder,  but  some 
such  precediug  freehold  estfite  must  subsist  and  endure  until  the  time 
when  the  contingent  remainder  vests  ;  that  is,  until  the  time  when 
the  contingency  comes  to  pass  ;  for  it  was  a  general  rule  that  every 
remainder  must  vest,  either  during  the  particidar  estate,  or  else  at 
the  very  instant  of  its  determination"  (c).  It  followed,  from  this  rule, 
that  all  legal  remainders  which  were  still  contingent  when  the  prior 
particular  estate  determined  were  destroyed,  and  the  next  remainder 
then  vested  took  effect 

But  the  nde— being  founded  upon  the  feudal  rule,  that  the  freehold 
could  never  be  vacant— did  not  apply  to  equitable  contingent  remain- 
ders (rZ).  And,  therefore,  where  the  legal  estate  of  freehold  is  vested  in 
trustees  (e),  or  outstanding  in  a  mortgagee  (/X  an  equitable  contingent 
remainder  will  take  effect  notwithstanding  the  prior  termination  of  the 
previous  estate,  if  it  does  not  infringe  the  equitable  rules  against  per- 
petuity (g),  **  Where  the  legal  fee  is  outstanding  in  the  trustees,  that 
doctrine  of  contiugent  remainders,  which,  until  the  recent  statute,  pre- 
vented contingent  remainders  from  taking  effect  at<all  unless  they 
were  vested  at  the  moment  of  the  termination  of  the  prior  estate  in 
freehold,  has  no  operation." — Per  Jessel,  M.R.  (h). 

'  The  prior  particular  estate  might  determine  prematurely  by — 

(o)  Forfeiture, 

(p)  Surrender,  or 

(y)  Merger, 
or  it  might  expire  naturally. 

*  Forfeiture  was  usually  caused  by  the  owner  of  the  particular  estate 
making  a  feoffment,  levying  a  fine,  or  suffering  a  recovery  ;  but  it 
might  also  be  incurred  in  other  ways.  Forfeiture  by  feoffinent  was 
abolished  by  the  "  Act  to  amend  the  Law  of  Real  Property  "  (%),  8.  4  of 


(o)  8  &  9  Vict,  c  106. 

lb)  40  &;  41  Vict,  c  SS,pott,  p.  165. 

(c)  Feame  0.  R.,  10th  ed,  307. 

(d)  AbbU  V.  Bumey,    17    Ch.  D. 
211. 

(e)  Berry  ▼.  Berry,  7  Ch.  D.  667. 


(/)  AtUey  V.  Middethwait,  15  Ch. 
D.  69. 

(y)  Abbia  v.  Bumey,  17  Ch.  D. 
211. 

(h)  Ibid,,  230. 

(t)  8  &  9  Vict,  c  106. 
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which  provides  that  a  feoffment  shall  not  have  any  tortious  operation,  8  &  d  Viet 
while  fines  and  recoveries  were  abolished  by  3  &  4  Woi.  4,  c.  74,  which      ^^o^' 
was  passed  in  1833.  •      

The  case  of  forfeiture  by  any  other  means  is  provided  for  by  s.  8  of 
this  Act. 

'  A  surrender  of   a  particular  estate  to  the  owner   of   a    vested  Surrender 
remainder    determined     the     particular     estate     and     consequently  ?J^!|^' 
destroyed    all   intermediate    contingent    remainders.      This    case    is 
also  provided  for  by  s.  8  of  the  "  Act  to  amend   the  Law  of  Real 
Property." 

*  When  the  particular  estate  and  the  ultimate  remainder  in  fee  Merger  of 
became  vested  in  the  same  person,  the  former  was  merged  in  the  fee  P'**'' 
simple,  and  the  effect  as  regards  contingent  remainders  was  the  same 
as  a  surrender.    This  case  is  also  provided  for  by  the  last-mentioned 
enactment 

The  device  of  limiting  estates  to  trustees  to  preserve  contingent 
remainders,  in  case  of  the  premaivrefailtfre  of  the  prior  particular  estate, 
was  thus  rendered  unnecessary. 

But  contingent  remainders  which  had  not  become   vested  on  the  NatnnJ 
ivaturcU  termincUion  of  the  prior  particular  estate  were  still  destroye*!  {k\  expiration 
except  when  the  contingency  was  the  birth  of  a  child  en  ventre  sa  Qg^'^^ 
mire  at  the  termination  of  the  prior  estate,  which  case  is  provided  for  by 
10  &  11  Wm.  3,  c  16. 

The  law  has  now  been  altered  by  the  '*  Act  to  amend  the  Law  as  to  New  en- 
Contingent  Remainders  "  (0,  which  was  passed  on  the  2nd  of  August,  •ctment 
1877,  and  the  enacting  part  of  which  is  as  follows ; — 

[1.  Every  contingent  remainder  created  by  any  instrument   4o  &  41 
executed  after  the  passing  of  this  Act,  or  by  any  will  or    ^^£^^' 
codicil  revived  or  republished  by  any  will  or  codicil  —  — 
executed  after  that  date,^  in  tenements  or  hereditaments  ^hich  con- 
of  any  tenure,  which  would  have  been  valid  as  a  springing  ^^iojent  re- 
or  shifting  use  or  executory  devise  or  other  limitation  capable  of 
had  it  not  had  a  sufficient  estate  to  support  it  as  a  con-  ^^^ 
tingent  remainder,*  shall,  in  the  event  of  the  particular 
estate    determining    before   the  contingent  remainder 
vests,^  be  capable  of  taking  effect  in  all  respects  as  if  the 
contingent  remainder  bad  originally  been  created  as  a 

{h)  Chmliffe  v.  Brancker,  3  Ch.  D.  B.  636  ;  Festing  v.  AUeriy  12  M.  &  W. 

898 ;  Brackenbury  v.  Gibbons^  2  Ch.  279. 

D.  417  ;  Perceval  v.  Perceval,  L.  R  9  (Z)  40  &  41  Vict.  c.  33. 
Eq.  886 ;  HolmeM  v.  PrucoU,  12  W. 
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8&9Vict.         springing  or  shifting  use  or  executory  devise  or  other 
j  o  '  executory  limitation.*] 

V  cL  c.  83       ^  ^^  ^^^  ^®  observed  that  this  enactment  is  not  retrospective.     The 
S  !•    '  ^^^  ^^^  ^*^^'  consequently,  apply  to  contingent  remainders  created  before 

'- —  the  2nd  of  August,  1877. 

Notretro-       a  «^  springing  or  shifting  use  or  an  executory  devise  differs  from  a 

St.,    _      contingent  remainder,  not  only  as  an  equitable  necessarily  differs  from 

tion  be-       ^  l^g^l  estate,  but  also  in  this,  that  instead  of  depending-  on  a  preceding 

tween         particular  estate  and  co-existing  with  it  as  an  ulterior  part  of  the  same 

usTand  ^    fee  simple,  it  springs  up  independently  at  a  distance  of  time,  in  defiance 

contingent  rather  than  evasion  of  the  rule,  that  the  operation  of  every  conveyance 

remainder,  must  be  immediate ;  or  at  least  if  it  did  depend  upon  a  particular  esitate 

it  was  upon  one  of  a  new  kind,  unknown,  as  such,  to  the  law:  namely, 

a  fee  simple  of  limited  duration,  which  the  common  law  might  allow  to 

subsist  by  itself,  but  would  by  no  means  admit  of  a  remainder  after  it, 

because  a  fee  simple  was  the  greatest  possible  estate;  and  whatever 

qualifications  might  be  annexed  to  it,  it  was  a  fee  simple  still.    Bat^ 

without  regard  to  such  technical  scruples,  it  was  settled  that,  in  equity, 

a  deferred  or  future  interest  might  be  created  in  the  first  instance ;  the 

grantor  retaining  or  a  third  person  taking,  not  a  particular  estate,  as  for 

a  certain  nimiber  of  years,  for  life,  or  in  tail,  but  the  entire  inheritance 

determinable  only  upon  the  happening  of  that  event  (if  it  happened  at 

all)  upon  which  the  future  interest  (called  a  springing  or  sliifting  use) 

was  to  arise  "  (m). 

Effect  of         The  rule  has,  hitherto,  been  that  no  limitation  which  could  be  con- 

faj'T^         strued  as  a  contingent  remainder  (t.«.  which  was  supported  by  a  prior 

particular  estate)  should  be  construed  as  a  springing  or  shifting  nse,  or 

an  executory  devise  (n).    The  effect  of  this  enactment  is  to  reverse  that 

rule. 

Where  real  estate  was  in  1828  devised  to  trustees  and  their  heirs 
upon  trust  to  pay  the  rents  to  A.  for  life,  then  upon  trust  to  retain  the  rents 
for  their  own  use  during  the  life  of  H.,  and  after  H.*s  death  upon  trust  to 
convey  unto  such  son  of  M.  as  should  first  attain  the  age  of  twenty- five 
years,  it  was  held  that  the  gift  to  M.'s  son  was  not  an  equitable  contin* 
gent  remainder,  but  an  executory  devise,  and,  inasmuch  as  it  could  not 
take  effect  within  a  life  or  lives  in  being  at  the  death  of  the  testator  and 
twenty-one  years  afterwards,  void  for  remoteness.  Assuming  it  to  have 
been  an  equitable  remainder,  it  would  still  have  been  void  for  remote- 
ness (o).  By  a  will  executed  in  1846  real  estate  was  devised  to  A.  for 
life  with  remainder  to  such  of  her  children  as  either  before  or  after  her 
decease  should  attain  twenty-one.    It  was  held  that  the  gift  to  children 

{m)  Burton,  R.  P.,  5th  ed.,  89—40.       Eden.  27. 

(n)  Carwardine  v.   CfMrwardine^  1  (o)  AlUi  v.  Bumey,  17  Ch.  D.  211 
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who  attained  twenty-one  after  the  death  of  A.  could  not  possibly  take  8  ft  9  Vict 
effect  as  a  remainder,  and  must  be  construed  as  an  executory  devise  (p),     ^^^^* 

"The  rule  is  that  you  construe  every  limitation,  if  you  possibly  can,    ^q^\i 
as  a  remainder  rather  than  an  executory  devise.     It  is  a  harsh  rule :  Vict.  c.  38, 
why  should  I  extend  it?    Why  should  a  gift  which  cannot  possibly  take       §  1. 
effect  as  a  remainder  not  take  effect  as  an  executory  devise  1    I  see  no 
good  reason  why  it  should  not."— Per  Jbssel,  M.R.  (q), 

'  This  provides  for  the  determination  of  the  particular  estate,  by 
whatever  means.    See  notes  to  8  &  9  Vict,  c  106,  s.  8  (r). 

^  A  legal  contingent  remainder  expectant  on  an  estate  tail  could  never  Applica- 
be  void  on  the  ground  of  remoteness  (s) ;  but  a  springing  or  shifting  use  tionof  rule 
or  executory  devise  must  take  effect'within  twenty-one  years  after  the  ^t^esa 
expiration  of  specified  existing  lives  (with  an  allowance  for  gestation  if  to  cases 
it  actually  exists  (t)).    And  any  executory  estate  which  might  possibly  "Pftyi^^* 
infringe  this  rule  is  absolutely  void. 

The  effect  of  this  Act  is  to  apply  the  last-mentioned  rule  to  contingent 
remainders  which  depend  upon  it  for  their  validity.  For  such  contin- 
gent remainders  are  to  take  effect  only  in  case  they  would  have  been 
valid  as  executory  estates.  See  also  the  new  enactment  as  to  executory 
estates  in  s.  10  of  the  C.  A.,  1882  (w). 


REVERSION  ON  LEASE. 


9.  That  when  the  reversion  expectant  on  a  lease,  made  ^^\J}^ 
either  before  or  after  the  passing  of  this  Act,  of  any  tene-     ft  9/ 
ments  or  hereditaments,  of  any  tenure,  shall,  after  the  said  ^^r — j^ 
&st  day  of  October,  one  thousand  eight  hundred  and  forty-  reversion 
five,  be  surrendered  or  merge,  the  estate  which  shall  for  the  ^goi^ 
time  being  confer  as  against  the  tenant  under  the  same  lease  the  next 
the  next  vested  right  to  the  same  tenements  or  hereditaments,  deemed 
shall,  to  the  extent  and  for  the  purpose  of  preserving  such  ***®  T®" 

. ;  -.      ,  1 .        .  1  .  version. 

incidents  to,  and  obligations  on,  the  same  reversion,  as,  but 
for  the  surrender  or  merger  thereof,  would  have  subsisted,  be 
deemed  the  reversion  expectant  on  the  same  lease. 

See  notes  to  s.  10  of  C.  A.,  1881,  p.  233,  et  seq.,  post. 

10.  That  this  Act  shall  not  extend  to  Scotland.  8  &  9  Viet 

a  106, 
(p)  Re  Lechmere  &  Uoyd,  18  Ch.  («)  CoU  v.  SewdLy  4  Dr.  ft  War.  1 ;     ft  1 A 

D.    624;    compare  MUet  v.  Jai-vit,  2  H.  L.  C.  1—28;  Sugd.,  R.  P.,  116     ^ 

W.  N.  (1883)  146.  —121.  Act  not  to 

(5)  Re  Lechmere  <b  Uoyd^  18  Ch.  D.  (t)  BengoughY.  JSdridge,  1  Sim.  173;  extend  to 

529.  CadeU  v.  Cadell,  1  CI.  &  F.  872.  Scotland, 

(r)  Ante,  p.  154.  (m)  45  &  46  Vict.  c.  89,  p.  2dZ,pott. 
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LOED  ST.  LEONARDS^  ACT,   1859, 


AS  AMENDED  BY 


LORD  ST.  LEONARDS'  ACT,  1860. 


22  &  23  VICT.  c.  35. 


An  Act  to  further  Amend  the  Law  of  Real  Property  and  to 
relieve  Trvsteea, 


LEASES — EFFECT  OF  LICENCE. 


22&23 


Restric- 
tion on 
effect  of 
licence  to 
alien. 


1.  Where  any  licence  to  do  any  act  which  without  such 
Vict.  c.  8  ,  j;(jgn(»g  would  create  a  forfeiture,  or  give  a  right  to  re-enter,  under 
a  condition  or  power  reserved  in  any  lease  heretofore  granted, 
or  to  be  hereafter  granted,  shall  at  any  time  after  the  passing  of 
this  Act  be  given  to  any  lessee  or  his  assigns,  every  such  licence 
shall,  unless  otherwise  expressed,  extend  only  to  the  permission 
actually  given,  or  to  any  specific  breach  of  any  proviso  or 
covenant  made  or  to  be  made,  or  to  the  actual  assignment, 
under-lease,  or  other  matter  thereby  specifically  authorized  to 
be  done,  but  not  so  as  to  prevent  any  proceeding  for  any 
subsequent  breach  (unless  otherwise  specified  in  such  licence); 
and  all  rights  under  covenants  and  powers  of  forfeiture  and 
re-entry  in  the  lease  contained  shall  remain  in  full  force 
and  virtue,  and  shall  be  available  as  against  any  subsequent 
breach  of  covenant  or  condition,  assignment,  under-lease,  or 
other  matter  not  specifically  authorized  or  made  dispimishable 
by  such  licence,  in  the  same  manner  as  if  no  such  licence  had 
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been  given;  and  the  oondition  or  right  of  re-entry  shall  be    22  A  2S 
and  remain  in  all  respects  as  if  such  licence  had  not  been     ft  j^ 

given,  except  in  respect  of  the  particular  matter  authorized  to  

be  done. 

A  similar  provision  as  to  waiver  of  the  benefit  of  any  covenant  or  con- 
dition is  contained  in  s.  6  of  Lord  St.  Leonards*  Act,  1860,  which  is  as 
follows : — 

[6.  Where  any  actual  waiver  of  the  benefit  of  any  covenant    28  k,  24 
or  condition  in  any  lease  on  the  part  of  any  lessor,  or  his     8  A     ' 
heirs,  executors,  administrators,  or  assigns,  shall  be  proved  ^^rr 
to  have  taken  place  after  the  passing  of  this  Act  in  any  one  tion  of 
particular  instance,  such  actual  waiver  shall  not  be  assumed  ^^^^ 
or  deemed  to  extend  to  any  instance  or  any  breach  of 
covenant^  or  condition  other  than  that  to  which  such  waiver 
shall  specially  relate,  nor  to  be  a  general  waiver  of  the 
benefit  of  any  such  covenant  or  condition,  unless  an  inten- 
tion to  that  effect  shall  appear.] 

Where  a  landlord  waived  the  benefit  of  a  condition  of  re-entry  for 
breach  of  covenant  to  keep  the  property  insured  by  paying  the  unpaid 
premiums  himself  and  accepting  repayment  from  the  tenant,  the  Court 
refused  to  relieve  the  tenant  under  ss.  4  to  6  of  Lord  St  Leonards'  Act, 
1860,  against  forfeiture  for  a  subsequent  breach  (a). 

1  As  to  the  present  law  with  regard  to  breach  of  covenant,  see  s.  12  of 
C.  A.,  1881,  post,  p.  235,  and  notes  thereto. 

2.  Where  in  any  lease  heretofore  granted  or  to  be  hereafter    22  &  23 
granted  there  is  or  shall  be  a  power  or  condition  of  re  entry  on      g"  ^    * 

assigning  or  underletting  or  doing  any  other  specified  act — 

without  licence,  and  a  licence  at  any  time  after  the  passing  of  operation 
this  Act  shall  be  given  to  one  of  several  lessees  or  co-owners  of  partial 
to  assign  or  underlet  his  share  or  interest,  or  to  do  any  other 
act  prohibited  to  be  done  without  licence,  or  shall  be  given  to 
any  lessee  or  owner,  or  any  one  of  several  lessees  or  owners,  to 
assign  or  underlet  part  only  of  the  property,  or  to  do  any 
other  such  act  as  aforesaid  in  respect  of  part  only  of  such 

(a)  MiUtY.  ChUUhs,  i5  L.  J.  772. 
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22  A  28    property,   such    licence    shall    not    operate   to    destroy  or 
ft  2.    '  extinguish  the  right  of  re-entry  in  case  of  any  breach  of  the 

covenant  or  condition  by  the  co-lessee  or  co-lessees,  or  owner 

or  owners,  of  the  other  shares  or  interests  in  the  property,  or 

by  the  lessee  or  owner  of  the  rest  of  the  property  (as  the  case 

may  be)  over  or  in  respect  of  such  shares  or  interests  or 

remaining  property,  but  such  right  of  re-entry  shall  remain 

in  full  force  over  or  in  respect  of  the  shares  or  interests  or 

property  not  the  subject  of  such  licence. 

22  &  23        3.  Where  the  reversion  upon  a  lease  is  severed,  and  the 

•*  o    '  rent  or  other  reservation  is  legally  apportioned,  the  assignee 

-  of  each  part  of  the  reversion  shall  in  respect  of  the  apportioned 

Apportion-  *  .  i  i    i         .  ^  .        « 

meut  of  rent  or  other  reservation  allotted  or  belonging  to  him,  have 
of're^-entiT  *^^  ^^  entitled  to  the  benefit  of  all  conditions  or  powers  of 
in  certain  re-entry  for  non-payment  of  the  original  rent  or  other  reser- 
vation, in  like  manner  as  if  such  conditions  or  powers  had 
been  reserved  to  him  as  incident  to  his  part  of  the  reversion 
in  respect  of  the  apportioned  rent  or  other  reservation  allotted 
or  belonging  to  him.^ 

1  See  8.  12  of  C.  A.,  1881,  and  note  thereto  (6). 


ca-es. 


POLICIES  OF  INSURANCE. 


22  &  23        4.  A  Court  of  Equity  shall  have  power  to  relieve  against  a 
8  4.   '  forfeiture  for  breax^h  of  a  covenant  or  condition  to  iTiaure 

—-- against  loss  or  damage  by  fire,  where  no  loss  or  damage  by 

against  fire  has  happened,  and  the  breach  has,  in  the  opinion  of  the 
^trrnch  ^^^'^^y  ^^"^  Committed  through  accident  or  mistake,  or  other-- 
of  covenant  wise  without  fraud  or  gross  negligcTice,  and  there  is  an 
fne^n  i^f^v^rance  on  foot  at  the  time  of  the  application  to  the  Court 
«"«•         in  conformity  with  the  covenant  to  insure,  upon  such  terms 

as  to  the  Court  may  seemfii. 
Vict,  c  85,      5.  The  Court,  where  relief  shall  be  granted,  shall  direct  a 
i  6.     record  of  such  relief  having  been  granted  to  be  made  by 
When  re-    indorsement  on  the  lease  or  otherwise. 

Urfgranted 

the  9ame  to  (6)  p.  2Z5,pott, 

herecorded 
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6.  Th§  Court  shall  not  have  power  tmder  this  Act  to  relieve   22  A  28 
ths  same  person  more  tham,oneei/n  respect  of  the  same  coveTiaTit    'Vg     ' 
or  condition;  nor  shall  it  have  power  to  grant  crny  relief  ~ 

t      Ai  '      A    »     1  i>     i>  »  1        1  •  Court  not 

v/nder  this  Act  where  a  forfeiture  under  the  covenant  vn  respect  to  relieve 
of  which  relief  is  sought  shall  have  been  already  waived  owt  ^^^^^^^ 
of  court  in  fa/vov/r  of  th0  pmrsook  seeking  the  relief  once  in 

7.  The  person  entitled  to  the  benefit  of  a  covenant  on  the  S?Mmie 
part  of  a  lessee  or  mortgagor  to  insure  against  loss  or  damage  covenant, 
by  fire  shall,  on  loss  or  damage  by  fire  happening,  have  the   22  &  23 
same  odvaTvtage  frorm  amy  then  subsisting  insv/ra/nce  relating  Vict  c.  35, 
to  the  btuUding  covenanted  to  be  insured,  effected  by  the  lessee  _  ?_•  •  _ 
or  mortgagor  in  respect  of  his  interest  under  the  lease  or  in  Jj^^^ 
the  property,  or  by  any  person  claiming  under  him,  but  not  fit  of  an 
effected  in  conformity  with  the  covenant,  as  he  would  have  ing^J[^ 
from  an  insurance  effected  in  conformity  with  the  covenant 

8.  Where,  on  the  bon&  fide  pv/rchase  after  the  passing  of  ^}  &  28 
this  Act  of  a  leasehold  interest  under  a  lease  containing  a     g'g^    * 
covenaM  on  the  part  of  the  lessee  to  insure  against  loss  or  protection 
dcmuige  by  fire,  the  pu/rchaser  isfu/mished  with  the  written  of  pur- 
recei/pt  of  the  person  entitled  to  receive  the  rent,  or  his  agent,  agaiJt 
for  the  last  payment  of  rent  accrued  due  before  the  completion  forfeiture 
of  the  purchase,  cmd  there  is  stMsting  at  the  time  of  the  wvemmt 
completion  of  the  pv/rchase  an  insurant  in  conformity  with  ^^^  *°*^" 
the  covenant,  the  purchaser  or  any  person  claiming  imder  against 
himh  shall  not  be  mtiject  to  any  liability,  by  way  of  forfeiture  ^^ 

or  da/mages  or  othenvise,  in  respect  of  any  breach  of  the  ^wes. 
covenant  committed  at  any  time  before  the  completion  of  the 
pv/rchase,  of  which  the  purchaser  had  not  notice  before  the 
completion  of  the  pv/rchase;  but  this  provision  is  not  to  take 
away  any  remedy  which  the  lessor  or  his  legal  representatives 
may  ha/ve  agai/nst  the  lessee  or  his  legal  representcUives  for 
breach  of  covenant  Vict.*c^36 

9.  The  preceding  provisions  shall  be  appJAcahle  to  leases  for     g  9, 
a  term  of  years  absolute,  or  determinaUe  on  a  life  or  lives  or  preceding 
otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee  or  the  provisions 
life  or  lives  of  any  other  person  or  persons.  leasS^f or  a 

term  of 
years  ab- 
M  solute,  &c 
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22  A  28        Sects.  4  to  9  indmive  are  repealed  by  a.  14  of  the  C.  A.  1881  (d), 
Vi^.c.85,  ^Y^^  contain*  ampler  substitated  provisions.     See  that  section  and 
^  notes  thereto  (e). 


BENTCHABGES. 

22  A  28  10.  The  release  from  a  renteharge  of  part  of  the  heredita- 
§  10.  '  ^®^*^  charged  therewith  shall  not  extinguish  the  whole  rent- 
Releiweof  ^^^*^^>  ^^^  ^^^^  operate  only  lo  bar  the  right  to  recover  any 
part  of  part  of  the  renteharge  out  of  the  hereditaments  released, 
(Surged  without  prejudice  nevertheless  to  the  rights  of  all  persons 
not  to  be  interested  in  the  hereditaments  remaining  unreleased,  and 
guishment.  i^ot  concurring  in  or  confirming  the  release. 


JUDGMENTS. 

22  &  23  U.  The  release  from  a  judgment  of  part  of  any  heredita- 
ft  *j2  *  ments  charged  therewith  shall  not  afiect  the  validity  of  the 
~  7  judgment  as  to  the  hereditaments  remaining  unreleaaed,  or  as 
part  of  to  any  other  property  not  specifically  released,  without  preju- 
charged  ^^^®  nevertheless  to  the  rights  of  all  persons  interested  in  the 
not  to        hereditaments  or  property  remaining  imreleased,  and  not  con- 

affect  .        .  /*       •  1  1 

judgment,  curnng  m  or  confirmmg  the  release. 

The  following  section  was  inserted  in  the  Irish  Incumbered  Estates 
Act,  1848  (/),  in  order  to  remove  doubts  whether  the  above  section 
applied  to  Ireland. 

11  &  12    [72.  And  whereas  doubts  are  entertained  whether,  when  a 
8  72.  *     judgment  aflfects  lands  in  Ireland,  and  when  the  person 

entitled  to  such  judgment  is  willing  to  release  a  portion 

of  such  lands  in  order  to  the  sale  thereof,  or  otherwise,  he 
can  grant  such  release  without  nullifying  the  effect  or 
validity  of  such  judgment  upon  the  residue  thereof,  or  any 

id)  44  &  46  Vict  c.  41.  (/)  H  &  12  Vict  c.  48. 

{e)  Page  237,  post. 
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other  property  which  it  is  intended  should  remain  subject    ?2  k  28 
to  such  judgment :  And  whereas  it  is  expedient  that  such    a  h^  * 
doubts  be  removed  :  Be  it  enacted,  that  the  release  of  any    ^^  *  ^2 
portion  of  lands  in  Ireland  from  any  judgment  affecting    s  yo    ' 

the  same  shall  not  operate  or  be  construed  to  extend  or '— 

operate  so  as  to  nullify  or  in  any  manner  to  affect  the 
validity  and  force  of  such  judgment  as  regards  the  residue 
of  such  lands  or  any  other  property  not  especially  released 
fix)m  such  judgment,  but  that  such  judgment  shall  continue 
to  affect  such  residue  or  other  property,  notwithstanding 
such  release,  in  like  manner  and  with  the  like  powers  to 
enforce  payment  of  interest  and  principal  and  to  all  intents 
and  purposes,  as  if  such  deed  of  release  had  not  been 
executed.] 


POWERS. 

13.  A  deed  hereafter  executed  in  the  presence  of  and    ?2  &  23 
attested  by  two  or  more  witnesses  in  the  manner  in  which     ft  J2^ 
deeds  are  ordinarily  executed  and*^  attested  shall,  so  far  as  - 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution 
execution  of  a  power  of  appointment  by  deed  or   by  any  °^  P^^®^ 
instrument  in  writing  not  testamentary,  notwithstanding  it 
shall  have  been  expressly  required  that  a  deed  or  instrument 
in  writing  made  in  exercise  of  such  power  should  be  executed 
or  attested  with  some  additional  or  other  form  of  execution 
or  attestation  or  solemnity:  Provided  always,  that  this  pro- 
vision shall  not  operate  to  defeat  any  direction  in  the  instru- 
ment creating  the  power  that  the  consent  of  any  particular 
person  shall  be  necessary  to  a  valid  execution,  or  that  any  act 
shall  be  performed  in  order  to  give  validity  to  any  appoint- 
ment, having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument,  and  nothing  herein  contained  shall 
prevent  the  donee  of  a  power  from  executing  it  conformably 
to  the  power  by  writing  or  otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed,  and  to  any  such 
execution  of  a  power  this  provision  shall  not  extend. 

M  2 
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v?ct^c^35      ^^'  Where  under  a  power  of  sale  a  bond  fide  sale  shall  be 
§  13.  *  "^^6  of  ^^  estate  with  the  timber  thereon,  or  any  other 

— —  articles  attached  thereto,  and  the  tenant  for  life  or  any  other 

powernot  party   to   the  transaction  shall   by   mistake  be  allowed   to 
avoided  by  receive  for  his  own  benefit  a  portion  of  the  purchase  money 
reason  of    as  the  value  of  the  timber  or  other  articles,  it  shall  be  lawful 
payment     for  the  Court  of  Chancery,  upon  any  bill  or  claim  or  applica- 
tion in  a  summary  way,  as  the  case  may  require  or  permit,  to 
declare  that  upon  payment  by  the  purchaser,  or  the  claimant 
under  him,  of  the  full  value  of  the  timber  and  articles  at  the 
time  of  sale,  with  such  interest  thereon  as  the  Court  shall 
direct,  and  the  settlement  of  the  said  principal  moneys  and 
interest  under  the  direction  of  the  Court  upon  such  parties 
as  in  the  opinion  of  the  Court  shall  be  entitled  thereto,  the 
said  sale  ought  to  be  established  ;  and  upon  such  payment 
and  settlement  being  made  accordingly  the  Court  may  declare 
that  the  said  sale  is  valid,  and  thereupon  the  legal  estate 
shall  vest  and  go  in  like  manner  as  if  the  power  had  been 
duly  executed,  and  the  costs  of  the  said  application  as  between 
solicitor  and  client  shall  be  paid  by  the  purchaser  or  the 
claimant  under  him. 
22  &  23        14.  Where  by  any  will  which  shall  come  into  operation 
S  14.  '  ^^^^  ^^^  pas^ing  of  this  Act  the  testator  shall  have  charged 
-— : — -  his  real  estate  or  any  specific  portion  thereof  with  the  pay- 

Devisee  m  /.  i  •      i   i       i  .  i      ,  «  , 

trust  may   ments  of  his  debts,^  or  with  the  payment  of  any  legacy  or 

j^^  j^     other  specific  sum  of  money,  and   shall  have  devised  the 

sale,  not-    estate  so  charged  to  any  trustee  or  trustees  for  the  whole  of 

ing  W8^°     ^^^  estate  or  interest  therein,  and  shall  not  have  made  any 

of  express   express  provision  for  the  raising  of  such  debt,  legacy,  or  sum 

the  will,     of  money  out  of  such  estate,  it  shall  be  lawful  for  the  said 

devisee  or  devisees  in    trust,  notwithstanding   any  trusts 

actually  declared  by  the  testator,  to  raise  such  debts,  legacy, 

or  money  as  aforesaid  by  a  sale  and  ab.<K)lute  disposition  by 

public  auction  or  private  contract  of  the  said  hereditaments 

or  any  part  thereof,  or  by  a  mortgage*  of  the  same,  or  partly 

in  one  mode  and  partly  in  the  other,  and  any  deed  or  deeds 

of  mortgage  so  executed  may  reserve  such  rate  of  interest  and 
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fix  such  period  or  periods  of  repayment  as  the  person  or   22  &  2a 
persons  executing  the  same  shall  think  proper.  ft  j^^ 

^  As  to  what  amotints  to  a  charge  of  debts,  see  Dart  (g) ;  Williams  on 
Executors  (A);  Jarman  on  Wills  (*) ;  Theobald  on  Wills  (k), 

^  Although  it  was  at  one  time  doubted  (Z),  it  is  now  settled  that  a  Power  to 
power  to  mortgage  anthorises  the  insertion  in  the  mortgage  of  the  usual  ^^^omM 
power  of  sale  on  default  (m),  and  that  such  power  of  sale  will  be  valid  insertion 
either  in  the  case  of  an  ordinary  mortgage  (n)  or  in  the  case  of  a  mort-  of  power 
gage  to  a  building  society  (0).  g^'to^ 

sell. 

15.  The  powers  conferred  by  the  last  section  shall  extend    22  &  23 
to   all   and  every  person  or  persons  in  whom .  the  estate  Vict  c.  86, 
devised  shall  for  the  time  being  be  vested  by  survivorship,    *  ^^' 
descent,  or  devise,  or  to  any  person  or  persons  who  may  be  Powers   ' 
appointed  mider  any  power  in  the  will,  or  by  the  Court  of  ^Jt^^Uon 
Chancery,  to  succeed  to  the  trusteeship  vested  in  such  devisee  extendedto 
or  devisees  in  trust  as  aforesaid.  devisees, 

16.  If  any  testator  who  shall  have  created  such  a  charge  ^ 

as   is   described  in  the  fourteenth  section  shall   not  have  vict.  c.  36, 
devised  the  hereditaments  charged  as  aforesaid  in  such  terms    §  16. 
as  that  his  whole  estate  and  interest  therein  shall  become  Executors 
vested  in  any  trustee  or  trustees,^  the  executor  or  executors  *^^*^« 

•'    ^  '      ^       ^  power  of 

for  the  time  being  named  in  such  will  (if  any)  shall  have  the  raising 
same  or  the  like  power  of  raising  the  said  moneys  as  is  here-  where ' 
inbefore  vested  in  the  devisee  or  devisees  in  trust  of  the  *^ere  is  no 
said  hereditaments,  and  such  power  shall  from  time  to  time  devise, 
devolve  to  and  become  vested  in  the  person  or  persons  (if 
any)  in  whom  the  executorship  shall  for  the  time  being  be 
vested;*  but  any  sale  or  mortgage   under  this  Act  shall 
operate  only  on  the  estate  and  interest,  whether  legal  or 
equitable,  of  the  testator,  and  shall  not  render  it  unnecessary 
to  get  in  any  outstanding  subsisting  legal  estate. 

^  In  a  recent  case  a  testator,  who  died  in  1871,  directed  his  executor 

iff)  V.  &  P.,  5th  ed,  616.  (m)  Bridges  v.  Longman,  24  B.  27. 

(A)  8th  ed.,  660.  (»)  Re   Chawner's    Will,   L.   R.  8 

(i)  4th  ed.,  vol.  2,  p.  585,  et  aeq,  Eq.  669. 

W  2nd  ed.  631.  (o)  Cruikshanh  v.  Duffin,  L.  I?.  13 

(0  Clarke    v.    Bopal    Panoptietm,  Eq.  556. 
4  Dr.  26. 
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22  ft  23  and  executrix  to  pay  all  his  just  debts.  In  a  subsequent  part  of  his 
Vict.  ^36,  yf'iW  he  devised  to  his  wife  and  son  all  his  real  estates  upon  trust  for  his 
8  l0»  wife  for  life,  and  after  her  death  upon  trust  to  raise  and  pay  certain 
legacies.  And  he  gave  his  residuary  estate  to  his  son  after  the  death  of 
his  wife,  and  appointed  his  wife  executrix  and  his  son  executor.  It  was 
held  by  the  Court  of  Appeal  that  the  executors  took  the  whole  legal  fee 
as  joint  tenants,  and  could  sell  for  payment  of  debts  without  the  con- 
currence of  the  legatees  (o). 

*  If  the  executors  renounce,  the  power  conferred  by  this  section  can- 
not be  exercised  by  an  administrator  with  the  will  annexed  (p). 


22&23 
Vict  c.  35, 

§17. 

Pur- 
chiisers, 
Ac,  not 
bound  to 
inquire  as 
to  powers. 


22  A  23 
Vict,  a  35, 

§18^ 

Sects, 
n,  15  And 
16  not  to 
affect  cer- 
tain itales, 
Aa,  nor  to 
extend  to 
devises  in 
fee  or  in 
tail 


17.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire 
whether  the  powers  conferred  by  sections  fourteen,  fifteen,  and 
sixteen  of  this  Act,  of  either  of  them,  shall  have  been  duly 
and  correctly  exercised  by  the  person  or  persons  acting  in 
virtue  thereof.^ 

1  On  a  sale  by  executors,  thirteen  years  (j),  twenty-five  years  (r)t 
twenty-six  years  (s),  and  even  thirty-three  years  (t)  after  the  death  of  the 
testator,  it  has  been  held  that  the  purchaser  need  not  inquire  whether 
any  debts  remained  unpaid.  But  as  a  lapse  of  twenty  years  is  sufficient 
to  bar  mortgage  debts  and  other  specialty  debts,  a  presumption  arises, 
at  the  end  of  that  time  that  all  debts  are  paid^-especially  if  a  beneficiary 
is  in  possession  (u).  It  has  accordingly  been  laid  down  by  the  Court  of 
Appeal  that  in  the  absence  of  special  circumstances  no  inquiry  need  be 
made  on  a  sale  within  twenty  years  from  the  testator^s  death,  but  on  a 
sale  after  that  period  has  expired,  the  question  should  be  asked  (x). 

18.  The  provisions  contained  in  sections  fourteen,  fifteen, 
and  sixteen  shall  not  in  any  way  prejudice  or  affect  any  sale 
or  mortgage  already  made  or  hereafter  to  be  made,  under  or 
in  pursuance  of  any  will  coming  into  operation  before  the 
passing  of  this  Act,  but  the  validity  of  any  such  sale  or 
mortgage  shall  be  ascertained  and  determined  in  all  respects 
as  if  this  Act  had  not  passed;^  and  the  said  several  sections 
shall  not  extend  to  a  devise^  to  any  person  or  persons  in  fee 
or  in  tail,  or  for  the  testator's  whole  estate  and  interest 


(o)  Re  Tanqueray-  WUlaume  ds  Lan- 
dau, 20  Ch.  r>.  465. 

{p)  Re  Clay  <fc  TctUy,  16  Ch.  D.  8. 
(9)  GrcetJtam  v.  CoUon,  di  B.  615. 
(r)  Forbes  v.  Peacock,  12  Sun.  528. 
(«)  Salin  V.  iTcopc,  27  R  568. 


(t)  Wrigley  v.  8yhe$,  21  B.  887. 

(t*)  SifromhiU  v.  An$tey,  1 D.  M.  G. 
654. 

{x)  Re  Tanqueray-  WiUaumc  d:  Lan- 
dau, 20  Ch.  D.  465. 
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charged  with  debts  or  legacies,  nor  shall  they  aflfect  the  ,22  &  23 

r  1.J-J-  xii^  Viot.c.86, 

power  01  any  such  devisee  or  devisees  to  sell  or  mortgage  as    ft  jg^ 
he  or  they  may  by  law  now  do.  

The  rule  with  regard  to  wills  coming  into  operation  before  the  13th  Law  under 
of  August,  1859,  was  enunciated  by  Lord  Cranworth,  C,  as  follows : —  T^^ 

^*  Where  there  is  a  general  charge  of  debts  and  no  legal  estate  given,  dying 
it  may  be  that,  as  against  the  heir  at  law,  executors  may  sometimes,  perhaps  before  18 
always,  possess  impliedly  a  power  to  convey  the  legal  estate  in  order  ^59^^* 
to  satisfy  the  charge ;  but  tbat  doctrine  certainly  does  not  apply  to  the 
case  where  the  estate  is  devised  to  others  or  to  another,  charged  with 
certain  payments  of  debts  or  legacies :  then  that  money  is  to  be  raised 
through  the  instrumentality  of  a  sale  by  the  devisee,  and  that  devisee 
is  the  person,  and  the  only  person,  that  can  make  a  legal  title."    Per 
Lord  Cranworth,  C.  (y). 

And  this    appears  to  be  the  rule   whether    the  devise  is  to  the  Whether 
executors  (a),  or  one  of  the  executors  (b),  or  to  some  other  person  (c).     •»!«  by 

The  power  of  sale  was  held  to  be  exeroseable  by  trustees  to  whom  ^^  " 
real  estate  was  devised  upon  certain  trusts  during  the  lives  of  bene-  devisee, 
ficiaries,  and  at  their  deaths  upon  trust  for  sale  and  distribution  (d) ;  and 
where  the  devise  was  to  trustees  during  the  Ufe  of  a  married  woman 
upon  trust  for  her  for  her  separate  use,  with  remainder  to  her  heir  (e). 
But  in  the  case  of  a  devise  for  life  with  contingent  remainders  over,  it 
was  held  that  the  executors  and  not  the  devisee  could  sell  for  payment 
of  debts  (/).  In  that  and  other  cases  (g)  a  charge  of  debts  was  alone  con- 
sidered sufficient  to  give  an  implied  power  of  sale  to  the  executors. 
On  the  other  hand,  it  was  held  that  executors  had  no  power  to  sell  or 
mortgage  land  which  but  for  the  charge  of  debts  would  have  descended 
to  the  heir  (h).  The  land  was  held  to  descend  to  the  heir  subject  to  the 
charge  which,  it  was  then  said,  could  only  be  enforced  in  equity.  But,  in 
a  subsequent  case,  where  land  was  devised  to  a  trustee  in  trust  for  sale  and 
(among  other  things)  payment  of  debts,  and  the  trustee  disclaimed,  it 
was  held  that  the  heir  could  sell  for  payment  of  debts  {%),  though  the 
general  rule  is  that  where  trustees  disclaim  real  estate  devised  to  them, 
the  heir  cannot  execute  any  trusts  reposed  in,  or  exercise  any  powers 

(y)  Oolyer  v.  Finch,  5  H.  L.  C.  906  (d)  Hodkinton  v.  Quinn,  IJ.  &  H. 

—922.  808. 

(a)  Page  v.  Adam,  4  B.  269 ;  Cfreet-  (e)  Eidsforth  v.  Armttead,  2  K.  &  J. 

ham  V.  C6U(m,  84  B.  615.  888. 

{b)  Carter  v.  Cartvrright,  L.   R.  8  (/)  Robinaonv.  Lomater,b'DM,Q. 

Oh.  971.  (Sr)  BoUon  v.  -Stennard,  4  Jur.  N.  S. 

(c)  Eidrfwth  V.  ArmsUad,  2  K  &  J..  576  ;   Wrigley  v.  Sykes,  21  B.  337. 

833  ;  Hodkinaon  v.  Qwin/i,  IJ.  &  H.  {h)  Jones  v.  Hughrs,  6  Ex.  223. 

803.  {i)  Austin  v.  MaHin,  29  B.  523. 
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1H8  LORD  ST.   UBONABD6'  ACT,  1859. 

22  ft  28    conferred  apoD,  the  tnuteee  whioh  requke.tlie  «ae€loiie  of  diflcretiaB,  «^. 
^8^18^^'  the  granting  of  a  lease  0> 
^  *  The  word  "  deviae,"  here,  evidently  means  only  a  beneficial  devise. 


INHEEITANCE. 


22  A  28       19.  Where  there  shall  be  a  total  £ulure  of  heirs  of  the 

S19    '  purchaser,  or  where  any  land  shall  be  descendible  as  if  an 

— !_-  ancestor  had  been  the  purchaser  thereof,  and  there  shall  be  a 

DoBCont 

how  to  be  total  failure  of  the  heirs  of  such  ancestor,  then  and  in  every 
traced.       g^^}^  ^»ggQ  ^}^^  ^  j  g]^^^  desoend  and  the  descent  shall  thence- 
forth be  traced  from  the  p^Bon  last  entitled  to  the  land  as  if 
he  had  been  the  purchaser  thereof. 
22  &  23        20.  The  last  preceding  section  shall  be  read  as  part  of  the 
ft  20   '  -^^^  "  ^^^  ^^^  amendment  of  the  Law  of  Inheritance,"  of  the 

: —  session  of  the  third  and  fourth  years  of  the  reign  of  King 

^^n^-  William  the  Fourth,  chapter  one  hundred  and  six. 

oorporated 

with  Ski  .. 

Will.  IV. 
cl06. 

ASSIGNMENT  OF  PEBSONALTT. 

22  k  23       21  Any  person  shall  have  power  to  assign  personal  pro- 

^8*2L ^'  perty  now  by  law  assignable,  including  chattels  real,  directly 

— ; to  himself  and  another  person  or  other  persons  or  cotpora- 

mentto     ^^^^i  ^J  ^^^  ^^^^  means  as  he  might  assign  the  same  to 

^^    ^      another.    . 
and  others. 

See  8.  50  of  C.  A.  1881,  and  notes  thereto  (k). 


REGISTRATION  OP  CROWN  DEBTS. 


22  k  28        22.  From  and  after  the  thirty-first  day  of  December,  one 
8  22   '  *lious«^d  eight  hundred  and  fifty-nine,  the  provision  for  re- 

'"-  registry  of  judgments,  decrees,  or  orders,  rules  or  orders, 

31,  /859.    contained  in  the  Act  of  the  session  of  the  second  sokd  third 


provision 


(?)  Robson  V.  might,  18  W.  R.  195,  363.  (A)  Page  806,  pott. 
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years  of  Queen  Victoria,  chapter  eleven,  as  explained  and    22  k  28 
amended  by  the  Act  of  the  session  of  the  eighteenth  and    ft  22. 
nineteenth  yearn,  of  Queen  Victoria,  chapter  fifteen,  shall  — r — 
extend  and  apply  to  eveiy  such  judgment,  statute,  recogni-  registry, 
sanoe,  inquisition,  obligation,  specialty,  or  acceptance  of  office  J^^^^g^ 
as  is  by  section  eight  of  the  first-mentioned  Act  required  to  Vict  a  11 
be  registered,  so  that  it  shall  be  obligatory  on  the  Crown,  in  19  vict 
order  to  bind  the  lands,  tenements,  or  hereditaments  of  its  ^  ^^»  *^ 
debtors  or  accountants,  as  against  purchasers,  mortgagees,  or  Crown 
creditors  becoming  such  after  the  thirty-first  day  of  Decem-  **®^**^ 
ber,  one  thousand  eight  hundred  and  fifty-nine,  to  re-register, 
in  like  manner  as  it  is  obligatory  on  a  private  person,  so  that 
notice  of  any  such  judgment,  statute,  recognisance,  inquisi- 
tion, obligation,  specialty,  or  acceptance  of  office,  not  duly 
re-registered,  shall  not  avail  against  purchasers,  mortgagees, 
or  creditors  becoming  such  after   the   thirty-first  day  of 
December,  one  thousand  eight  hundred  and  fift;y-nine,  as  to 
lands,  tenements,  or  hereditaments ;  and  this  provision  shall 
apply  to  every  such  judgment,  statute,  recognisance,  inquisi- 
tion, obligation,  specialty,  or  acceptance  of  office  as  since  the 
passing  of  the  first-mentioned  Act  has  been  registered  imder 
the  provisions  therein  contained,  or  as  shall  hereafter  be  so 
registered.    This  section  shall  not  extend  to  Ireland. 


BBCmFrS  Cf  MOHTGAGEES,  &C 

28*  The  band  fide  payment  to  and  the  receipt  of  any    22  ft  28 
person  to  wboim  any  purchase  or  mortgage  money  shall  be  ^o^ao^^' 

payable  upon  any  express  or  imiplied  trust  shall  effectually  A !_ 

disdutfge  the  p&Kcm  paying  tbe  same  from  seeing  to  the  j^^^ 
applicfltiea  or  being  attswerable  for  tbe  misapplication  thereof,  see  to  the 
unless  the  oimtrary  shall  be  expressly  declared  by  the  instru-  ©Fpur^  ^^ 
ment  creating  the  trust  or  security.  <**^ 

°  •^  money. 

8ee  8.  36  of  C.  A  1881,  and  notes  thei^eto  (Q. 

il)  Page  287,  poat. 
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170  LORD  ST.  LEONARDS*  ACT,  1859. 

CONCEALMENT  OF  DEEDS  FROM  PURCHASER, 

22  &  23        24,  Any  seller  or  mortgagor  of  land,  or  of  any  chattels, 
ft  24,  *  ^®^'  ^^  personal,  or  choses  in  action  conveyed  or  assigned  to  a 
- — TT —  purchaser,  or  the  solicitor  or  agent  of   any  such  seller  or 
ment  of      mortgagor,  who  shall  after  the  passing  of  this  Act  conceal 
^  f or      ^^y  settlement,  deed,  will,  or  other  instrument  material  to 
fraudulent  the  title  or  any  incumbrance^  from  the  purchaser,  or  falsify 
ment  of      ^^7  pedigree  upon  which  the  title  does  or  may  depend,  in 
^^foii*^ *  order  to  induce  him  to  accept  the  title  oflFered  or  produced  to 
fying         him,  with  intent  in  such  cases  to  defraud,  shall  be  guilty  of 
P®*^*"®^     a  misdemeanour,  and  being  found  guilty  shall  be  liable,  at  the 
discretion  of  the  Court,  to  suflFer  such  punishment,  by  fine  or 
imprisonment  for  any  time  not  exceeding  two  years,  with  or 
without  hard  labour,  or  by  both,  as  the  Court  shall  award, 
and  shall  also  be  liable  to  an  action  for  damages  at  the  suit  of 
the  purchaser  or  mortgagee,  or  those  claiming  under  the  pur- 
chaser or  mortgagee,  for  any  loss  sustained  by  them  or  either 
or  any  of  them  in  consequence  of  the  settlement,  deed,  will, 
or  other  instrument  or  incumbrance  so  concealed,  or  of  any 
claim  made  by  any  person  under  such  pedigree  was  concealed 
by  the  falsification  of  such  pedigree ;  and  in  estimating  such 
damages  where  the  estate  shall  be  recovered  from  such  pur- 
chaser or  mortgagee,   or  from    those    claiming   under   the 
purchaser  or  mortgagee,  regard  shall  be  had  to  any  expendi- 
ture by  them  or  either  or  any  of  them  in  improvements  on 
the  land :  but  no  prosecution  for  any  oflFence  included  in  this 
section  against  any  seller  or  mortgagor,  or  any  solicitor  or 
agent,  shall  be  commenced  without  the  sanction  of  Her 
Majesty's  Attorney-General,  or  in  case  that  office  be  vacant, 
of  Her  Majesty's  Solicitor-General,  and  no  such  sanction  shall 
be  given  without  such  previous  notice  of  the  application  for 
leave  to  prosecute  to  the  person  intended  to  be  prosecuted  as 
the  Attomey-Gteneral  or  Solicitor-General  (as  the  case  may 
be)  shall  direct. 

ThiB  section  was  amended  by  s.  8  of  Lord  St  Leonards'  Act,  1860  (m), 
which  IB  as  follows : — 

(m)  28  ft  24  Vict.  c.  38. 
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[8.  The  section  twenty-four  in  tlie  Act  of  the  session  of  the  ?2  k  28 

twenty-second  and  twenty-third  of  Queen  Victoria,  chapter  «  24, 

thirty-five,  shall  be  read  and  construed  as  if  the  words  "  or  28  &  24 
mortgagee  "  had  followed  the  word  "  purchaser  "  in  every     *L  g    ' 
place  where   the  latter  word  is   introduced   in   the   said 

J,'       n  Sect.  2i  of 

section.J  22  A  28 

Vict.  c.  85, 
Semble  that  this  section  does  not  apply  to  an  incumbrance  prior  to  the  f**®"^ 
stipulated  commencement  of  the  abstract,  where  there  is  a  condition  gigees. 
that  no  earlier  title  shall  be  shown.    Per  Fry,  L.  J.  (w). 

26.  In  the  construction  of  the  previous  provisions  in  this    22  k  28 
Act  the  term  **  land ''  shall  be  taken  to  include  all  tenements    s  ok    * 

and  hereditaments,  and  any  part  or  share  of  or  estate   or    

interest  in  any  tenements  or  hereditaments,  of  what  tenure  tion  of'* 
or  kind  soever ;  and  terms. 

The  term  "mortgage"  shall  be  taken  to  include  every 
instrument  by  virtue  whereof  land  is  in  any  manner  con- 
veyed, assigned,  pledged,  or  charged  ah  security  for  the 
repayment  of  money  or  money's  worth  lent,  and  to  be 
reconveyed,  reassigned,  or  released  on  satisfaction  of  the 
debt;  and 

The  term  "mortgagor"  shall  be  taken  to  include  every 
person  by  whom  any  such  conveyance,  assignment,  pledge,  or 
charge  as  aforesaid  shall  be  made ;  and 

The  term  "  mortgagee "  shall  be  taken  to  include  every 
person  to  whom  or  in  whose  favour  any  such  conveyan  ce, 
assignment,  pledge,  or  charge  as  aforesaid  is  made  or  trans- 
ferred; 

The  term  "judgment "  shall  be  taken  to  include  registered 
decrees,  orders  of  courts  of  equity  and  bankruptcy,  and  oth  er 
orders  having  the  operation  of  judgments. 

See  and  compare  the  interpretation  clauses  of  the  princi|>al  Statute  of 
Lunitation  (o),  the  0.  A.  1881  (p),  the  C.  A  1882  {q),  the  M.  W.  P.  A 
1882  (r),  and  the  S.  L.  A  1882  (s). 

in)  Smith  v.  Bobmwn,  18  Ch.  D.  148.  iq)  Page  384,  pott. 

(o)  Page  5,  an<e.  (r)  "Page  i05,  pott, 

ip)  Page  210,  pott.  («)  Page  472,  pott. 
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172  LORD   ST.   LEONARDS'  ACT,    1859. 

TRUSTEES  AND   EXECUTORS. 

Power  of  Attorney — Revocation, 

22&28       26.  No  trustee,  executor,  or  administrator  making  any 
8  2B   *  P^y™^^^  or  doing  any  act  bond  fide  under  or  in  pursuance  of 

any  power  of  attorney  shall  be  liable  to  the  money  so  paid  or 

^[^*®®*  the  act  so  done,  by  reason  that  the  person  who  gave  the 
making  power  of  attorney  was  dead  at  the  time  of  such  payment  or 
Sder^°  act,  or  had  done  some  act  to  avoid  the  power,  provided  that 
power  of    the  fact  q{  ^he  death  or  of  the  doing  of  such  act  as  last  «rfore- 

attomey  .  n         \ 

not  to  be  said,  at  the  time  of  such  payment  or  act  bond  fijde  done  as 
1!!L^«^J*    aforesaid,  by  such  trustee,  executor,  or  administrator  was  not 

reason  of  »     j  ^  '  '  ^ 

death  of  known  to  him :  Provided  always  that  nothing  herein  oontained 
^Sgeuch  s^^ll  ^^  ^^y  iJiaiiiiGr  affect  or  prejudice  the  right  of  any  person 
power.  entitled  to  the  money  against  the  person  to  whom  such  pay- 
ment shall  have  been  made,  but  that  such  person  so  entitled 
shall  have  the  same  remedy  against  such  person  to  whom 
such  payment  shall  be  made  as  he  would  have  had  against 
the  trustee,  executor,  or  administrator  if  the  money  had  not 
been  paid  away  under  such  power  of  attorney. 

See  8.  47  of  the  C.  A.  1881,  and  notes  thereto  (Q. 


LIABILITY  OF  EXECUTOR  FOR  RENTS,  &a 

22  &  28        27.  Where  an  executor  or  administrator,  liable  as  such  to 
^KOff^'^*  the  rents,  covenants,  or  agreements  contained  in  any  lease  or 

_Z !_  agreement  for  a  lease  granted  or  assigned  to  the  testator  or 

j^^  ^  intestate  whose  estate  is  being  administered,  shall  have  satis- 
execator  or  ged  all  such  liabilities  under  the  said  lease  or  agreement  for  a 
stn^  in  lease  as  may  have  accrued  due  and  been  claimed  up  to  the 
ireepect  of  |.j[j^g  ^f  ^he  assignment  hereafter  mentioned,  and  shall  have 

covenants,  set  apart  a  sufficient  fund  to  answer  any  future  claim  that 

or  agree- 

"*«»**  {t)  Fa^  803,  post. 
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UABILITY  OF   EXECITTOR   FOR   RENTS,   &C.  173 

may  be  made  in  respect  of  any  fixed  and  ascertained  sum    22  k  23 
covenanted  or  agreed  by  the  lessee  to  be  laid  out  on  the    s  27, 

property  demised  or  agreed  to  be  demised,  although  the  period 

for  laying  out  the  same  may  not  have  arrived,  and  shall  have 
assigned  the  lease  or  agreement  for  a  lease  to  a  purchaser 
thereof,  he  shall  be  at  liberty  to  distribute  the  residuary  per- 
sonal estate  of  the  deceased  to  and  amongst  the  parties 
entitled  thereto  respectively,  without  appropriating  any  part, 
or  any  further  part  (as  the  case  may  be),  of  the  personal 
estate  of  the  deceased  to  meet  any  future  liability  under  the 
said  lease  or  agreement  for  a  lease;  and  the  executor  or 
administrator  so  distributing  the  residuary  estate  shall  not, 
after  having  assigned  the  said  lease  or  agreement  for  a  lease, 
and  having,  where  necessary,  set  apart  such  sufficient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subsequent 
claim  under  the  said  lease  or  agreement  for  a  lease;  but 
nothing  herein  contained  shall  prejudice  the  right  of  the 
lessor  or  those  claiming  under  him  to  follow  the  assets  of  the 
deceased  into  the  hands  of  the  person  or  persons  to  or  amongst 
whom  the  said  assets  may  have  been  distributed. 

This  section  is  retrospective  (u),  RetroBpec- 

In  an  eaily  case  it  was  considered  that  an  indemnity  fond  was  set  tive. 
apart  rather  for  the  security  of  the  landlord  than  the  indemnity  of  the  Indemnity 
executor,  and  Lord  Romilly,  M.R.,  refused  to  distribute  such  a  fund  ^u^^ 
among  the  beneficiaries  without  the  consent  of  the  landlord  (x).    But  in 
a  subsequent  case,  Kinderslet,  Y.-C,  held  that  a  landlord  had  no  equity 
to  have  a  fund  set  apart  (yX  *n<l  ordered  payment  out  of  a  fund  which 
had  been  set  aside  as  an  indemnity  (z). 

Although  an  executor  who  in  an  administration  action  states  all  the  facts  Protection 
fairly  is  amply  protected  by  the  judgment  of  the  Court  and  requires  no  ®^  executor 
other  indemnity  (a),  it  was  at  one  time  considered  that  they  were  entitled  ^^^^  ^f 
to  an  inquiry  whether  there  was  any  subsisting  liability  in  respect  of  Court 
past  breaches  of  covenant  (6).    It  appears  that  where  the  usual  advertise- 
ments have  been  issued,  and  no  claim  has  been  made  in  respect  of  any 

{u)  Smith  V.  Smith,  1  Dr.  &  S.  384;  (2)  Ibid.;  JleiUy  v.  JUiUy,  34  B.  406. 

Dod8<m  V.  SammeUy  9  W.  R.   887;  (a)  ^mith  v.  SmUh,  9  W.  E.  406; 

BeimeU  v.  Lytton,  2  J.  &  H.  156 .  England  v.  Lord  TredegaVy  Lu  R  1  Eq. 

(x)  Bunting  v.  Marriott,  5  Jur.  N.  S.  345;  BenneU  v.  Lytton,  2  J.  &  H.  155. 

965;  9  W.  P.  264.  (b)  Hughes  v.    Youny,  4  N.  R.  17; 

(y)  Dodson  v.  Sammdl,  9  W.  R.  887.  compare  Re  Forrest,  W.  N.  (1868)  194. 
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22  &  28    such  breach,  this  is  not  necessary,  and  the  Court  will  distribnte  the 

^jp^jj^^^'  whole  of  the  testator's  estate  without  regard  to  any  possible  claim  (c), 

"  ^**      And  executors  who  are  administering  an  estate  out  of  court,  and  have 

inserted  proper  advertisements  under  s.  29  of  this  Act,  may  safely  act  in 

the  same  way  (d). 


executor's  liability  to  rentscharge. 

22  &  23        28.  In  like  manner,  where  an  executor  or  administrator 

^g^of^^'  liable  as  such  to  the  rent,  covenants,  or  agreements  contained 

-  in  any  conveyance  on  chief  rent  or  rentcharge  (whether  any 

biU^  of*    ^^^^  ^^"*  ^®  ^y  limitation  of  use,  grant,  or  reservation),  or 

executor,    agreement  for  such  conveyance,  granted  or  assigned  to  or  made 

respect  of    ^.nd  entered  into  witli  the  testator  or  intestate  whose  estate 

rents,  &c.,   \q  being  administered,  shall  have  satisfied  all  such  liabilities 

in  con-  ,        ,  .  1 

veyances    under  the  said  conveyance,  or  agreement  for  a  conveyance,  as 

charge!"  ^^y  ^*^^  accrued  due  and  been  claimed  up  to  the  time  of  the 
conveyance  hereafter  mentioned,  and  shall  have  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be  made 
in  respect  of  any  fixed  and  ascertained  sum  covenanted  or 
agreed  by  the  grantee  to  be  laid  out  on  the  property  con- 
veyed, or  agreed  to  be  conveyed,  although  the  period  for 
laying  out  the  same  may  not  have  arrived,  and  shall  have 
conveyed  such  property,  or  assigned  the  said  agreement  for 
such  conveyance  as  aforesaid,  to  a  purchaser  thereof,  he  shall 
be  at  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respec- 
tively, without  appropriating  any  part  or  any  further  part  (as 
the  case  may  be)  of  the  personal  estate  of  the  deceased  to 
meet  any  future  liability  under  the  said  conveyance  or  agree- 
ment for  a  conveyance ;  and  the  executor  or  administrator  so 
distributing  the  residuary  estate  shall  not,  after  having  made 
or  executed  such  conveyance  or  assignment,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be 
personally  liable  in  respect  of  any  subsex^uent  claim  under  the 
said  conveyance,  or  agreement  for  conveyance;  but  nothing 

(c)  Ro98  V.  TcUham,  17  W.  R.  960.  (d)  He  Green,  2  D.  F.  J.  121. 
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herein  contained  shall  prejudice  the  right  of  the  grantor,  or    ?2  &  ^ 
those  claiming  under  him,  to  follow  the  assets  of  the  deceased    •  aq 
into  the  hands  of  the  person  or  persons  to  or  among  whom 
the  said  assets  may  have  been  distributed. 


NOTICES  TO  CLAIMANTS  BY   EXECUTORS,    &C. 

29.  Where  an  executor  or  administrator  shall  have  given    22  &  28 
such  or  the  like  notices^  as  in  the  opinion  of  the  Court  ^^^    j  29    * 

which  such  executor  or  administrator  is  souglit  to  be  charged r- 

would   have   been  given  by  the   Court  of  Chancery  in  an  tribmion 
administration  suit,*  for  creditors  and  others^  to  send  in  to  ®^  *^  . 
the  executor  or  administrator  their  claims  against  the  estate  testator  or 
of  the  testator  or  intestate,  such  executor  or  administrator  3ter^ 
shall,  at  the  expiration  of  the  time  named  in  the  said  notices  n^^^ce 
or  the  last  of  the  said  notices  for  sending  in  such  claims,  be  at  executor  or 
libei-ty  to  distribute  the  assets  of  the  testator  or  intestate,  or  ^^^ 
any  part  thereof,  amongst  the  parties  entitled  thereto,  having 
regard  to  the  claims  of  which  such  executor  or  administrator 
has  then  notice,  and  shall  not  be  liable  for  the  assets  or  any 
part  thereof  so  distributed  to  any  person  of  whose  claim  such 
executor  or  administrator  shall  not  have  had  notice*  at  the 
time  of  distribution  of  the  said  assets  or  a  part  thereof,  as  the 
case  may  be;  but  nothing  in  the  present  Act  contained  shall 
prejudice  the  right  of  any  creditor  or  claimant  to  follow  the 
assets  or  any  part  thereof  into  the  hands  of  the  person  or 
persons  who  may  have  received  the  same  respectively.^ 

1  "  By  these  advertisements  and  by  these  proceedings  under  the  Act,  Effect  of 
an  executor  is  entitled  to  have,  and  in  point  of  fact  has,  all  the  protection  proper 
which  he  would  have  had  under  the  old  rule  of  the  Court,  if  the  assets  °*'"*^®*' 
had  been  administered  by  such  executor  under  the  decree  of  the  Court" 

Per  Malins,  V.-C.  (e). 

2  And  notices  by  an  administrator  to  "creditors  and  other  persons 
having  claims  or  demands  against  or  upon  the  estate/'  will  protect  him 

{e)  CUgg  v.  Bmofund,  L.  R.  8  Eq.  368. 
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22  &  28    against  claims  not  only  of  creditors,  but  of  next  of  kin  who  do  not  aend 
^«  29^^'  in  their  claims  till  after  the  time  limited  by  the  notice  (/). 
'..._*._      ^  But  such  notices  will  not  protect  him  against  claims  of  which  he  has 
actual  or  constructive  notice,  e.g,^  liability  for  unpaid  calls  on  shares  held 
by  the  testator  or  intestate  in  a  joint  stock  company  {g)* 
What  4  i^e  Court  always  requires  notices  in  the  Gaaette  and  often  in  the 

sufficient  ^^^^f^-  Notices  in  local  newspapers  only  are  therefore  insufficient  (h). 
And  if  there  is  any  reasonable  ground  for  thinking  that  any  chumantB 
are  abroad,  notices  should  be  advertised  there  (t). 
iDforma-  &  An  executor  or  administrator  who  has  distributed  the  assets  must 
be  ri™'"' to  ^^^^  *^^  unpaid  creditor  who  may  apply  to  him  full  information  as  to 
excluded  the  persons  among  whom  they  have  been  distributed.  A  copy  of  the 
cUimant.    residuary  account  has  been  held  sufficient  information  (k). 

Where  pro|>er  notices  have  been  advertised  under  this  section,  there 
is  no  necessity  to  re-advertise  after  a  subsequent  judgment  for  adminis- 
tration (/). 


PETITIONS  FOR  JUDICIAL  ADVICE. 

22&28        30.  Any  trustee,  executor,  or  administrator  shaiQ  be  at 
8  30    '  'i'^^y*  without  the  institution  of  a  suit,  to  apply  by  petiticm 

to  any  judge  of  the  High  Court  of  Chancery/  or  by  summons 

ex^tor,    upon  a  written  statement  to  any  such  judge  at  chambers,  for 

*^' i"™b^    the  opinion,  advice,  or  direction  of  such  judge  on  any  question 

petition  to  respecting  the  management^  or  administration'  of  the  trust 

Chwacery    P^^^P^^J  ^^  the  assets  of  any  testator  or  intestate,  such  appli- 

for  cation*  to  be  served  upon  or  the  hearing  thereof  to  be  attended 

^^^&a,  ^7  ^^  persons  interested  in  such  application,  or  such  of  them 

^>^»"j^-as  the  said  judge  shall  think  expedient;  and  the  trustee, 

of  trust  '  executor,  or  administrator  acting  upon  the  opinicxi,  advice,  or 

property,    direction  given  by  the  said  judge  shall  be  deemed,  so  fieyr  as 

regards  his  own  responsibility,  to  have  discharged  his  duty  as 

such  trustee,  executor,  or  administrator  in  the  subject-matter 

of  the  said  application;  provided  nevertheless,  that  this  Act 

(/)  NevfUm  v.  Sherry,  1  0.  P.  D.  (t)  Newton  v.  Sherry,  1  C.  P.  D. 

247.  24ft— 266. 

{(f)  Russeirs  COM,  15  Sol.  J.  790 ;  {k)  Re  Lvndtay,  FUgate  v.  LincUay, 

Markwdl'a  com,  21  W.  R.  185.  Jr.  R.  8  Eq.  61. 

(A)   Wood  V.  WeightfRan,  L.  R.  18  {I)  CvMeH  v.   WhamUey,  W.   N. 

£q.  484.  (1869)  12. 
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shall  not  extend  to  indemnify  any  trustee,  executor,  or  admini-  y^J^l^ 
strator  in  respect  of  any  act  done  in  accordance  with  such  §  80. 
opinion,  advice,  or  direction  as  aforesaid,  if  such  trustee, 
executor,  or  administrator  shall  have  been  guilty  of  any  fraud 
or  wilful  concealment  or  misrepresentation  in  obtaining  such 
opinion,  advice,  or  direction ;  and  the  costs  of  such  application 
as  aforesaid  shall  be  in  the  discretion  of  the  judge  to  whom 
the  said  application  shall  be  made. 

With  regard  to  applications  under  this  section,  sect  9  of  Lord  St. 
Leonards'  Act,  1860  (m),  provides  as  follows : — 

[9.  Where  any  trustee,  executor,  or  administrator  shall  apply    23  &  24 
for  the  opinion,  advice,  or  direction  of  a  judge  of  the  Court     gg^ 

of  Chancery  under  the 'thirtieth  section  of  the  Act  of  the 

twenty-second  and  twenty-third  of  Her  present  Majesty,  appiyii  g 
chapter  thirty-five,  the  petition  or  statement  shall  be  signed  f^r  ad- 
by  counsel,  and  the  judge  by  whom  it  is  to  be  ansAvered  judge, 
may  require  the  petitioner  or  applicant  to  attend  him  by 
counsel  either  in  chambers  or  in  Court  where  he  deems  it 
necessary  to  have  the  assistance  of  counsel] 

*  Now  the  Chancery  Division   of  the   High  Court  of  Justice  in 
England  (n)  or  Liiland  (o). 

2  The  object  of  this  enactment  is  to  enable  trustees  to  protect  them- 
selves by  obtaining  the  opinion  of  the  Court  when  they  are  in  doubt  as 
to  their  powers  or  duties  with  regard  to  the  management  of  trust  pro- 
perty (p).    The  Court  has  accordingly  given  its  advice  or  opinion  on  the 
following  questions:— Whether  trustees  should  retain  certain  mining 
and  bank  shares  of  which  their  testator  died  possessed  (q) ;   whether  Queatlona 
trustees  were  justified  in  retaining  shares  in  a  joint  stock  bank  for  a  ^e^t^^^ 
limited  time  in  order  to  secure  the  benefit  of  a  new  issue  to  existing  decided, 
shareholders  (r) ;  whether  trustees  might,  under  special  circumstances, 
retain  an  insufficient  security  in  which  their  testator  had  invested  («) ; 
whether  wasting  securities  ought  to  be  converted  under  the  rule  in  Howe 
V.  Dartmouth  {t)  or  enjoyed  in  specie  (m)  ;  whether  a  change  of  invest- 
ment might   be  made   without  the  consent  of  a  bankrupt  divorced 

(m)  23  &  24  Vict.  c.  38.  (r)  Re  Hira,  13  W.  R.  225. 

(«)  36  &  37  Vict  c.  66,  ss.  16  and  34.  (#)  Re  Faning,  10  Jur.  N.  S.  307. 

(o)  40  k  41  Vict  c.  67,  ss.  21  and  36.  {t)  7  Ves.  137. 

(©)  Re  Hooper,  9  W.  R.  729.  (w)  Re  Shaw,  L.  R.  12  Eq.  124;  Re 

(g)  Re  Tuck,  W.  N.  (1869)  15.  Elmore,  9  W.  R.  66. 
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22  &  28  husband  who  had  married  again  (x) ;  whether,  shortly  after  the  American 
«  *QI1  Civil  War,  trustees  might  safely  exercise  an  absolute  discretion  given  to 
"  *  them  to  change  investments  from  English  to  American  securities  (y) ; 
whether  a  power  to  invest  in  the  "  bonds,  debentures,  or  other  securities, 
or  the  stocks  or  funds  of  any  colony  or  foreign  country,"  authorised  in- 
vestments in  the  guaranteed  bonds  of  a  French  railway  company  (2) ; 
whether  a  power  to  invest  in  real  estate  in  England  and  Wales  authorised 
a  mortga.^e  on  Scotch  real  estate  (a) ;  whether  a  power  to  invest  in  the 
purchase  of  lands  or  hereditaments  in  fee  simple  in  possession ;  authorised 
the  purchase  of  freehold  ground-rents  (6) ;  whether  trustees  were  autho- 
rised to  lease  real  estate  (c) ;  whether  a  direction  to  trustees  to  mortgage 
authorised  a  mortgage  with  a  power  of  sale  (d) ;  whether  executors  might 
distribute  a  testatrix's  estate  under  s.  27  of  this  Act,  without  setting 
aside  any  fund  to  provide  against  liability  under  covenants  in  a  lease  («) ; 
whether  trust  funds  might  be  applied  in  payment  of  the  costs  of  pro- 
ceedings taken  by  the  tenant  for  life  for  the  protection  of  a  settled 
estate  (/) ;  whether  a  ruinous  house  might  be  rebuilt,  pursuant  to  a 
direction  to  invest  in  the  purchase  of  land  to  go  along  with  certain 
settled  property  (g) ;  whether  personalty  settled  upon  the  same  trusts, 
as  real  estate  might  (in  the  absence  of  a  power  in  that  behalf)  be  applied 
in  rebuilding  an  uninhabitable  house  on  the  real  estate,  so  as  to  make 
it  a  desirable  residence  for  the  tenant  for  life  and  his  family  (h) ; 
whether  trustees  ought,  on  behalf  of  infant  remaindermen;  to  make  a 
compromise  with  a  tenant  for  life  with  respect  to  delapidations  (t) ; 
whether  trustees  ought  to  enter  into  a  compromise  of  a  claim  under  a 
mortgage  of  a  plantation  in  Jamaica,  where  they  had  no  means  of  veri- 
fying certain  accounts  {k) ;  whether  trustees  might,  under  a  power  of 
advancement  for  the  benefit  of  children,  pay  their  passage-money  to 
New  Zealand  when  their  health  necessitated  removal  to  a  warmer 
climate,  and  whether  new  trustees  resident  in  New  Zealand  might  be 
appointed  (/) ;  whether  a  power  to  apply  part  of  a  fund  for  the  advance- 
ment or  benefit  of  a  married  woman  authorised  an  advance  to  her 
liusband  to  enable  him  to  renew  a  partnership  (m). 

But  the  Court  will  not  express  its  opinion  upon  a  hypothetical  case, 
even  though  the  exact  case  is  expected  shortly  to  arise  (n). 
3  The  question  whether  the  Court  will,  under  this  section,  decide 

{x)  Re  Ward,  14  W.  R.  96.  (/)  Re  De  la  Warr,  16  Ch.  D.  687. 

iy)  Re  KwywUt,  37  L.  J.  Ch.  840.  {g)  Re  Hotham,  L.  R.  12  Eq.  76. 

(r)  Re  Langdale,  L.  R.  10  Eq.  89.  (A)  Re  Pearson,  21  W.  R.  401. 

(a)  Re  Milet,  27  B.  579.     Compare  {{)  Re  Cross,  10  L.  T.  N.  a  405. 

Re  Simson,  IJ.  &;  H.  89.  (k)  Re  Mackintosh,  42  L.  J.  Ch.  208. 

(6)  Re  Peyson,  L.  R.  7  Eq.  463.  {I)  Re  Long,  17  W.  R.  218. 

(c)  Re  Shaw,  L.  R.  12  Eq.  124.  {m)  Re  Kershaw,  L.  R.  6  Eq.  822. 

{d)  Re  Chawncr,  L.  R.  8  Eq.  509.  (n)  Re  Box,  11  W.  R.  945. 
(«)  Re  Green,  2  D.  F.  J.  121. 
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points  of  construction  affecting  the  rights  of  parties  has  given  rise  to    22  &  28 
some  conflict  of  decision.     As  there  is  no  appeal  from  the  order  giving     g  jwv 
the  opinion  or  advice  of  the  Court,  a  question  upon  which  there  are     "       * 
conflicting  decisions  precisely  in  point  should  not  be  raised  under  this  Kefusal  to 
section,  and  will  not  be  decided  unless  all  parties  are  mi  juris^  and  decide 
consent  (o).    Accordingly  the  Court  refused  to  decide  whether,  on  the  Q^g^^ong 
true  construction  of  an  intestate's  marriage  settlement,  there  was  an  im-  of  con- 
plied  covenant  which  rendered  his  personal  estate  liable  (p).    And  it  struction, 
has  been  laid  down  that,  even  where  all  parties  interested  consent,  the 
Court  ought  not  to  decide  questions  of  construction  affecting  property  of 
great  value  under  this  section,  there  being  no  appeal  from  the  de- 
cision (q). 

In  an  early  case  it  was  considered  that  the  opinion  of  the  Court  on 
questions  of  construction  could  not  be  obtained  at  all  under  this  section, 
and  that  when  such  opinion  was  desired,  the  money  should  be  paid  into 
Court  under  the  Trustee  Relief  Act  (r).  In  one  case  (s)  Kindbrslit, 
y.-C,  declined  to  express  an  opinion  whether  a  trustee  was  entitled  to 
exercise  his  discretion  by  refusing  to  comply  with  a  request  to  advance 
trust  fands  to  a  husband. 

And  a  question  whether  trustees  with  a  power  to  purchase  land  were 
justified  in  laying  out  money  in  repairs  and  permanent  improvements 
was  not  answered,  on  the  ground  that  affidavits  would  be  necessary  to 
enable  the  Court  to  form  an  opinion,  and  that  it  was  not  the  practice  to 
file  affidavits  on  petitions  under  this  section  (t).     It  may  be  observed 
that  the  last  two  cases  seem  inconsistent  with  Be  Itong,  lie  Kershaw^  Re 
Hothamy  and  Re  Pearson^  cited  above ;  and  they  woidd  probably  not,  now, 
be  followed.    And  notwithstanding  the  views  expressed  in  the  earlier  Simple 
cases,  the  Court  has  on  several  occasions  expressed  opinions  under  this  <l"e«*>oM 
section  which  mvolved  decisions  as  to  the  rights  of  parties.  For  instance,  struction 
questions  have  been  answered  as  to  the  construction  of  a  gift  to  next  of  decided, 
kin,  and  the  period  when  the  class  composing  the  next  of  kin  was  to  be 
ascertained  (u) ;  whether  shares  of  residue  were  payable  at  the  age  of 
twenty-one  or  of  thirty  (x);  whether  legacies  to  infants  domiciled  abroad 
were  payable  at  the  age  fixed  by  English  or  by  foreign  law  as  the  age  of 
majority  (y) ;  as  to  the  construction  of  a  gift  over  an  insolvency  (2) ; 
whether  a  legacy  to  a  Jewish  charity  was  valid  (a);  and  whether  a 
person  who,  having  a  husband  living,  had  gone  through  the  form  of  mar- 
riage with  a  testator  under  the  description  of  a  widow,  was  entitled  to 

(0)  Re  Mod-ett,  Job.  628.  (u)  Re  Lang,  9  W.  R.  689. 

{p)  Re  Evane,  30  B.  232.  (x)  Re  Jact^,  29  B.  403. 

{q)  Re  BunneU,  10  Jur.  N.  S.  1098.  (y)  Re  HdLmann,  L.  R.  2  Kq.  863. 

(r)  Re  Hooper,  9  W.  R.  729.  (?)  Re  Muggeridge,  Joh.  626. 

(«)  Re  Lorenz,  9  W.  R.  567.  («)  Re  Michel,  28  B.  89. 


(t)  Re  Rarrington,  IJ.  &  H.  142. 


N   2 
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legacies  bequeathed  by  liim  to  bis  wife  (b).  The  Court  has  also  by 
consent,  decided  under  this  section  a  question  between  the  Crown  and  a 
subject  as  to  stamp  duty  (c). 

Where  a  question  arose  whether  trustees  ought  to  pay  income,  to 
which  a  married  woman  of  unsound  mind,  not  so  found,  was  entitled 
for  her  separate  use,  to  her  husband  on  his  undertaking  to  apply  it  for 
the  maintenance  of  his  wife  and  children,  Kinderslet,  V.-C,  desired 
that  the  petition  should  be  mentioned  to  the  Lords  Justice*,  who  heard 
it  and  authorised  such  payment  (d).  But  in  a  subsequent  similar  case, 
Malins,  V.-C,  himself  heard  the  petition,  and  expressed  an  opinion  in 
favour  of  the  proposed  payment  (e). 

In  future  it  will  probably  be  held  that  questions  of  construction  and 
questions  affecting  the  rights  of  parties,  as  distinguished  from  questions 
as  to  the  management  of  trust  property,  ought  to  be  raised  by  originating 
summons  under  the  R.  S.  0.  1883  (/).  Questions  as  to  the  exercise  of 
the  discretion  of  trustees,  if  raised  by  the  trustees,  may  be  brought  before 
the  Court  by  petition  under  this  section  (or  perhaps  by  originating 
summons  under  Order  LV.,  r.  3  (g))y  and  if  raised  by  a  cestui  que  trust, 
by  originating  summons  imder  Order  LV.,  r.  3  (e).  It  has  been  held 
that  a  petition  for  oi)inion  or  advice  under  Lord  St.  Leonards'  Act 
may  be  presented  by  a  cestui  que  trust  (g) ;  but  having  regard  to  the 
facilities  affoi-ded  by  Order  LV.,  the  Court  would  probably  decline  to 
follow  this  precetlent. 

*  The  practice  relating  to  petitions  under  s.  30  of  Lord  St.  Leonards' 
Act  is  now  governed  by  R.  S.  C.  1883,  Order  LIL,  rr.  19—22,  which  are 
as  follows : — 

[19.  All  petitions,  summonses*,  statement?,  affida\nt8*,  and  other  written 
proceedings  for  the  opinicm,  advice,  or  direction  of  a  judge  under  the 
30th  section  of  the  Act  22  &  23  Vict.  c.  35,  shall  be  mtituled  in  the 
matter  of  that  Act,  and  in  the  matter  of  the  particular  trust,  will,  or 
administration,  and  everv  such  petition  or  statement  shall  state  the 
facts  concisely,  and  shall  be  divided  into  paragraphs  numbered  con- 
secutively.] 

[20.  At  the  time  when  any  such  summons  as  in  the  last  preceding  rule 
mentioned  is  sealed,  the  statement  upon  which  the  same  is  grounded 
shall  be  left  at  the  chambers  of  the  judge  to  whom  the  same  is  assigned, 
and  shall,  on  the  conclusion  of  the  proceedings,  be  transmitted  to  the 
Chancery  Registrar  by  the  chief  clerk,  with  the  minutes  of  the  opinion, 
advice  or  direction  given  by  the  judge,  and  the  registrar  shall  cause  such 
statement  to  be  transmitted  to  the  central  office,  to  be  there  filed.] 

[21.  Ever)^  such  petition  or  summons  as  in  Rule  19  mentioned,  shall  be 
served^  seven  clear  days  before  the  hearing  thereof,  unless  the  person 
served  shall  consent  to  a  shorter  time.] 


(6)  Re  Petts,  27  B.  676. 

(c)  JU  Ware,  20  W.  R.  142. 

{d)  Re  SpiUer,  C  Jur.  N.  S.  386. 


(f)  Re  r.,  15  Ch.  D.  78. 
(/)  Order  LV,  r.  3. 

(g)  Re  Ward,  14  W.  R.  96. 
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[22.  The  opinion,  advice,  or  direction  of  the  judge,  as  in  Rule  19,    22  &  23 
xnetitiont^,  shall  he  passed,  and  entered  and  remain  as  of  record  in  the  Vict  a  85, 
same  manner  as  any  order  made  by  the  Court  or  a  judge,  and  the    §  30. 

same  shall  be  termed  a  '* judicial  opinion,"  or  "judicial  advice,"  or 

"judicial  direction,"  as  the  case  may  be. J  R  S.  C. 

1883, 
^  In  an  early  case  it  was  said  that  the  application  ought  to  be  by  Ord.  LII. 
I)etition  and  not  by  summons  in  chambers  (h),  ^'  ^^ 

®  Although  the  above  rules  (which  are  founded  on  the  Chancery  Affidavits. 
Orders  of  20th  March,  1860)  mention  affidavits,  it  has  been  held  that 
affidavits  ought  not  to  be  used.    The  Court  relies  on  the  statement  of 
the  trustees,  and  unless  they  fairly  state  all  material  facts  they  wiU  not 
be  protected  (i). 

The  petition  or  summons  ought  not  to  be  served  unless  the  judge,  on  Service, 
application  in  chambers,  directs  service  (k) ;  and  it  appears  that  where 
the  question  raised  is  one  merely  affecting  the  management  of  the  trust 
property,  e.g.,  as  to  the  change  or  retention  of  a  testator's  investments  (/), 
service  on  the  beneficiaries  will  generally  not  be  required  (?n).    The  Inquiry 
Court  will  not,  on  a  petition  under  this  section,  direct  an  inquiry  in  ^u^ted. 
chambers  (n).    Where  the  domicil  of  the  testator  and  one  trustee  was  jungdic. 
Irish,  and  the  domicil  of  the  tenant  for  life  and  the  only  other  trustee  tioD. 
was  English,  the  English  Court  heard  a  petition  by  the  two  trustees  as  Irish  tes- 
to  their  power  of  investment,  there  having  been  no  similar  application  ^^^^' 
to  any  Irish  Court  (o). 


INDEMNITY  OF  TRUSTEES. 


31.  Every  deed,  will,  or  other  instrument  creating  a  trust    22  &  23 
either  expressly  or  by  implication  shall,  without  prejudice  to    j  oj    ' 

the  clauses  actually  contained  therein,  be  deemed  to  contain  a  

clause  in  the  words  or  to  the  effect  following;  that  is  to  sav,  5y,!f^.„ 
*'  that  the  trustees  or  trustee  for  the  time  being  of  the  said  strument 
deed,  will,  or  other  instrument,  shall  be  respectively  charge-  deemed 
able  only  for  such  monies,  stocks,  funds,  and  securities  as  they  *o  cmtaia 
shall    respectively  actually  receive,   notwithstanding    their  the  indem- 
respectively  signing  any  receipt  for  the  sake  of  conformity,  and  "^''^  j^^^. 
shall  be  answerable  and  accountable  only  for  their  own  acts,  ment  of 
receipts,  neglects,  or  defaults,  and  not  for  those  of  each  other,  Jr^tecs. 

(k)  Re  Dennis,  6  Jur.  N.  S.  1388.  (0  Re  Tuck,  W.  N.  (1869)  15. 

(t)  Re  Muji/eridge,  Joh.    625;    Re  {m)  Re  French,  L.  R.  15  Eq.  68. 

Barrington,  1  J.  &  H.  142.  («)  Re  Mockett^  Joh.  628. 

(k)  Re  Muggeridge,  Joh.  625.  (o)  Re  French^  L.  R.  15  Eq.  68. 
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22  &  23    nor  for  any  banker,  broker,  or  other  person  with  whom  any 
Vict.  c.  35, ,  r  ...  1        1         ..    1  1.       .1 

8  31,     trust   monies  or  securities  may  be   deposited,  nor  for   the 

insuflBciency  or  deficiency  of  any  stocks,  funds,  or  securities,  nor 

for  any  other  loss,  unless  the  same  shall  happen  through  their 

own  wilful  default  respectively;   and  also  that  it  shall  be 

lawful  for  the  trustees  or  trustee  for  the  time  being  of  the 

said  deed,  will,  or  other  instrument  to  reimburse  themselves 

or  himself,  or  pay  or  discharge  out  of  the  trust  premises,  all 

expenses  incurred  in  or  about  the  execution  of  the  trusts  or 

powers  of  the  said  deed,  will,  or  other  instrument. 

See  8.  36  of  the  C.  A.,  1881,  and  notes  thereto,  p.  287,  post. 


INVESTMENTS  BY  TRUSTEES. 


22  &  23        32.  When  a  trustee,  executor,  or  administrator,  shall  not, 
8  32    '  ^y  s^^®  instruments  creating  his  trust,  be  expressly  forbidden 

to  invest  any  trust  fund  on  real  securities,  in  any  part  of  the 

invest-       United  Kingdom,  or  on  the  stock  of  the  Bank  of  England  or 
mente  by    Ireland,  or  on  East  India  Stocky  it  shall  be  lawful  for  such 
es.     ^j.^g|.gg^  executor,  or  administrator  to  invest  such  trust  fund 
on  such  securities  or  stock;  and  he  shall  not  be  liable  on  that 
account  as  for  a  breach  of  trust,  provided  that  such  invest- 
ment shall  in  other  respects  be  reasonable  and  proper. 

This  section  was  made  retrospective  by  s.  12  of  Lord  St  Leonards' 
Acf,  1860,  which  is  as  follows: — 

23  k  24  [12.  Clause  thirty-two  of  the  said  Act  of  the  twenty-second 
Vict. C.38,  ^^^  twenty-third  of  Queen  Victoria,  chapter  thirty-five 
!_      shall  operate  retrospectively.] 

OUnse  32 

of  22  &  23 

Vict.  c.  35      In  order  to  remove  doubts  which  arose  as  to  the  meaning  of  the  worils 

to  act       '  "East  India  Stock,"  the  Act  30  &  31  Vict.  c.  132,  was  passed.     It 

retroepec-    ^Q^jg^g  ^f  two  sections  only,  which  arc  as  follows : — 
tivtjiy. 
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[1.  The  words  "East  India  Stock,"  in  the  said  Act,  passed  in  .^^^^^L 
the  session  holden  m  the  twenty-second  and  twenty-third    |  32, 
years  of  Her  Majesty,  chapter  thirty-five,  shall  include  and    so  &  81 
express  as  well  the  East  India  Stock  which  existed  pre-      132, 
viously  to  the  thirteenth   day  of  August,   one  thousand      §  1. 
eight  hundred  and  fifty-nine,  when  the  said  Act  received  Eait  Indi* 
the  assent  of  Her  Majesty,  as  East  India  Stock  charged  on  Stock  m 
the  revenues  of  India,  and  created  under  and  by  virtue  of  g.  32 
any  Act    or  Acts  of    Parliament  which    received   HerJ^^^,*- 
Majesty's    assent    on    or    after    the    thirteenth    day    of  Act,  1859, 
August,  one  thousand  eight  hundred  and  fifty-nine;  and   ® 
it  shall  be  lawful  for  every  trustee,  executor,  or  adminis- 
trator to  invest  any  trust  fund  in  his  possession  or  under 
his  control  in  the  stock  created  by  the  last-mentioned  Act 
or  Acts  to  the  same   extent  and  for  the  same  purposes 
and    objects  as   he  can  now  invest  such   trust  fund  in 
the  East  India  Stock    which  existed  previously  to  the 
thirteenth  day  of  August,  one  thousand  eight  hundred  and 
fifty-nine.] 

[2.  It  shall  be  lawful  for  every  trustee,  executor,  or  adminis-    ?J  *  ^1 

■'  .  i      1  .     ,  .  .  1        Vict  c. 

trator  to  invest  any  trust  fund  m  his  possession  or  under      132, 

his  control  in  any  securities,  the  interest  of  which  is  or  shall     §  2, 


be  guaranteed  by  Parliament  to  the  same  extent  and  in  Trusteea 
the  same  manner  as  he  may  invest  such  trust  fund  in  such  !"*y  invest 

in  any 

securities  as  aforesaid.]  securities 

with 
interest 

As  to  cases  in  which  the  Court  will  authorise  a  change  from  other  blj*^"^^/ 
investments  to  East  India  Stock,  see  the  cases  cited  below  (p).  ment. 

It  has  recently  been  held  that,  under  this  section  and  ps.  10  and  11 
of  Lord  St  Leonards'  Act,  1560  (which  authorise  general  orders  as  to 
the  investment  of  cash  under  the  control  of  the  Court,  and  provide  that 
trustees  may  Invest  in  such  securities),  trustees  having  power  to  invest 
in  Government  or  Parliamentary  securities,  "and  none  ether  than 
Parliamentary  and  Government  securities,"  may  invest  in  any  securities 


(p)  Mortimerv. Pldon^lO  Jur.'S.B.       Valley  Bill,  1  D.  F.  J.  53,  8  W.  R. 
"     VicUer  V.  Parrott,  12  W.  R.  976;      18;  Be  Fromoic,  8  W.  R.  272. 


Re  Waide,  2  J.  &  H.  191;  lie  Cdne 
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184  LORD  ST.   LEONARDS*  ACT,   1859. 

22  &  23    in  which  cash  under  the  control  of  the  Court  may  be  invested  (q).    As  to 
i^*QQ    *  what  investments  such  securities  include,  see  Lewin,  7th  ed.  283,  Gotlefroi, 

Vict.  c. 
132,  

12. 


§83. 

Act  not  to 
extend  to 
Scotland. 


EXTENT  OF  ACT. 

22  &  23        33^  This  Act  shall  not  extend  to  Scotland. 

Vict,  c  o5, 


(g)  Jie  Weddcrbum,  9  Ch.  D.  112. 
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THE 

VENDOR  AND  PURCHASER  ACT,  1874. 


An  Act  to  amend  the  Law  of  Vendor  and  Purchaser,  and 
fuHlter  to  simplify  Title  to  Land. 

Whebeas,  it  is  expedient  to  facilitate  the  transfer  of  land  J^  *  38 

1  i*         ,    .  ,  .      .       .^       ,  /.  ,  ,  Vict  c  78. 

by  means  of  certain  amendments  in  the  law  of  vendor  and 

1  Preamble. 

purchaser : 

Be  it  enacted,  &c. 


ROOT  OF  TITLE — FORTY  YEARS. 


1,    In  the  completion  of  any  contract  of  salo^  of  land^  y?^*  ^^^ 
made  after  the  thirty-first  day  of  December,  one  thousand     §  1, 
eight  hundred  and  seventy-four,  and  subject  to  any  stipula-  p^^^y 
tion  to  the  contrary  in  the  contract,^  forty  years  shall  be  years  sub- 
substituted  as  the  period  of  commencement  of  title  which  gj^ty  years 
a  purchaser  may  require  in  place  of  sixty  years,  the  present  ^J^^  ^^ 
period  of  such  commencement;*   nevertheless,  earlier  title 
than  forty  years  may  be  required  in  cases  similar  to  those  in 
which  earlier  title  than  sixty  years  may  now  be  required.* 

^  The  Act,  in  terms,  applies  only  to  a  sale,  and  not  to  a  mortgage.  Contract 
The  rights  of  a  mortgagee  are,  therefore,  unaffected  by  this  section,  and 
the  rules  ondei  s.  2. 

'  Nor  does  the  Act  appear  to  apply  to  incorporeal  hereditaments.  Meaning  ^^ 
The  definition  of  the  word" land'*  in  s.  I  of  the  principal  Statute  of  **^  "hind." 
Limitation  (u),  may  be  usefully  referred  to.  The  Vendor  and  Purchaser 
Act  contains  no  definition.  On  the  other  hand,  the  word  "  land  "  in 
the  Conveyancing  Act,  1881  (x),  is,  by  the  interpretation  clause  (y)  of 
that  Act,  expressly  extended  so  as  to  include  incorporeal  hereditaments. 
It  is  to  be  regretted  that  the  definition  in  the  last-mentioned  Act  is  not 

(ti)  3  &  4  Will.  4,  a  27,  p.  5,  ante,  (y)  Sect  2. 

{%)  44  k  45  Vict.  c.  41. 
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37  k  38    iLereby  made  applicable  to  the  Vendor  and  Purchaser  Act,  instead  of 
Vict.  c.  78,  leaving  the  meaning  of  the  word  "land"  in  the  latter  to  be  governed  by 
^    '       8.  4  of  the  Act  for  shortening  the  language  used  in  Acts  of  Parliament  («), 
which,  so  far  as  material,  U  as  follows : — 

[4.  That  in  all  Acts  the  word  "  land  "  shall  include  messuages, 
tenements,  and  hereditaments,  houses,  and  buildings,  of 
any  tenure,  unless  where  there  are  words  to  exclude  houses 
and  buildings,  or  to  restrict  the  meaning  to  tenements  of 
some  particular  tenure.] 

The  definition  in  Lord  St.  Leonards*  Act,  1859  (a),  is  as  follows: — 

[25.  In  the  construction  of  the  previous  provisions  in  this 
Act  the  term  "  land "  shall  be  taken  to  include  all  tene- 
ments and  hereditaments,  and  any  part  or  share  of  or 
estate  or  interest  in  any  tenements  or  hereditaments,  of 
what  tenure  or  kind  soever.] 

s  In  many  cases,  circumstances  exist  which  render  a  stipulation  that 
the  title  shall  commence  with  a  document  less  than  forty  years  old,  not 
only  advisable,  but  necessary.  In  practice  an  abstract  is  often  limited 
to  twenty  or  thirty  years,  and  this  is  constantly  accepted  as  a  fair 
holding  tiile. 

Reason  *  Eminent  authorities  have  differed  as  to  whether  the  time  for  which 

^f^}^^^\  a  title  is  required  to  be  shown  depends  upon  the  time  which  confers  a 
*  title  under  the  Statutes  of  Limitation,  or  upon  the  average  duration  of 
human  life.  See  note  2  to  s.  5  of  the  Real  Property  Limitation  Act, 
1874  (b).  Where  an  abstract  shows  a  good  equitable  title  in  the  vendor, 
with  power  to  get  in  the  legal  estate  under  the  Trastee  Acts  or  other- 
wise, it  is  unnecessary  to  trace  the  devolution  of  the  legal  estate  (c). 

-When  *  The  title  to  an  advowson  must  be  carried  back  for  100  years  (rf), 

longer         or  for  sixty  years  with  three  presentations  (e). 

vwira* title       "Upon  the  sale  of  a  reversionary  interest,  whatever  may  be  its 

may  be       antiquity,  the  abstract  should  go   back   sufficiently   far  to  show  its 

required,     creation"  (/). 

Upon  a  sale  of  leaseholds  the  vendor  must  produce  the  original  lease, 
or  account  for  its  absence  and  prove  its  contents,  although  it  may  be 

{z)  13  &  14  Vict.  c.  21.  {d)  Dart,  V.  &  P.  (5th  ed.),  293. 

(a)  22  &  23  Vict  c.  35.  (e)   1   Dav.   (4th    ed.),   527.     See 

{b)  37  &  88  Vict,  c  57,  p.  171,  ante.  also  3  &  4  Will  4,  c.  27,  8.  30,  p.  78, 

(c)  Camberwell  and  SotUh  London  ante. 
BuUding  Society  v.  Hdloway,  13  Oh.  (/)  Dart,  V.  k  P.  (5th  od.),  294. 

D.  754. 


Digitized  by  CjOOQ IC 


BOOT  OF  TITLB — FORTr  YEAES.  187 

more  than  sixty  [or  now  forty]  years  old  (g).    But  this  rule  does  not    87  k  38 
apply  where  the  vendor  only  professes  to  sell  an  underlease,  and  this      ^^  ^     * 
clearly  appears  in  the  contract  or  particular  and  conditions  {h),  * 

A  similar  rule  applies  to  property  held  under  a  grant  from  the 
crown  (i).  With  regard  to  tithes  and  other  incorporeal  hereditaments, 
a  question  may  arise  whether,  in  addition  to  the  production  of  the 
original  grant,  the  title  must  be  regukrly  deduced  for  forty  or  sixty 
years  prior  to  the  day  of  sale. 

Upon  ordinary  tales  of  land  the  prior  title  must,  in  some  cases,  be 
produced  to  explain  matters  arising  upon  the  abstract.  "  In  every  case 
where  the  statement  in  the  abstract,  or  its  silence,  leads  to  a  fair  in- 
ference that  the  prior  title  may  disclose  an  eidsting  defect,  the  purchaser 
may  require  it  to  be  produced  "  (k). 

And  where  a  vendor  accidentally  discloses  a  defect  in  his  prior  title, 
the  purchaser  is  entitled  to  an  inquiry  whether  a  good  holding  title  can 
be  made,  notwithstanding  a  stipulation  that  the  prior  title  should  not 
be  required  or  inquired  into  (/).  The  non-disclosure  of  material  deeds 
is  made  a  criminal  offence  by  s.  24  of  Lord  St  Leonards*  Act,  1859  (m), 
which  is  as  follows : — 

[2t.   Any   seller   or    mortgagor   of   land  (n),    or  of   any    22*28 
chattels,  real  or  personal,  or  choses  in  action  conveyed  or    •  04.  ' 
assigned  to  a  purchaser,  or  the  solicitor  or  agent  of  any       .  — 
such  seller  or  mortgagor,  who  shall  after  the  passing  of  this  ment  of 
Act  conceal  any  settlement,  deed,  will,  or  other  instrument,  J^^j J; 
material  to  the  title  or  any  incumbrance  from  the  pur-  fraudulent 
chaser,  or  falsify  any  pedigree  upon  which  the  title  does  or  mevTot 
may  depend,  in  order  to  induce  him  to  accept  the  title  deeds,  &a, 
offered  or  produced  to  liim,  with  intent  in  any  of  such  k[g%di. 
cases  to  defraud,  shall  be  guilty  of  a  misdemeanour,  and  ^®®' 
being  found  guilty  shall  be  liable,  at  the  discretion  of  the 
Court,  to  suffer  such  punishment,  by  fine  or  imprisonment, 
for  any  time  not  exceeding  two  years,  with  or  without 
hard  labour,  or  by  both,  as  the  Court  shall  award,  and 
shall  also  be  liable  to  an  action  for  damages  at  the  suit  of 
the  purchaser  or  mortgagee,  or  those  claiming  under  the 

iff)  Frend  v.  Buckley,  L.  It.  5  Q.  {k)  Sugd.,  V.  A  P.  (14th  ed.),  366. 

B.  218,  217,  218.  (/)  Smith  v.  Jiobinton,  13  Ch.  D. 

{h)  Camba'wcll  and  South  London  148, 
£en(^  BuUdinj  SocUty  v.  IloUoway,  (m)  22  &  23  Vict  c.  35. 

13  Ch.  D.  754.  (h)  For  tho  meaninpr  of  "land"  in 

(«)  Dart,  V.  &  P.  (5th  ed.),  295.  this  Act,  eee  s.  25,  p.  171,  anU, 
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37  &  38  purchaser  or  mortgagee,  for  any  loss  sustained  by  them 

«'  j^    '  or  either  or  any  of  them  in  consequence  of  the  settlement, 

22  &  23  '  deed,  will,  or  other  instruments  or  incumbrance  so  con- 
i  24  '  cealed,  or  of  any  claim  made  by  any  person  under  such 

pedigree,  but  whose  right  was  concealed  by  the  falsification 

of  such  pedigree ;  and  in  estimating  such  damages,  where 
the  estate  shall  be  recovered  from  such  purchaser  or  mort- 
gagee, or  from  those  claiming  under  the  purchaser  or 
mortgagee,  regard  shall  be  had  to  any  expenditure  by 
them,  or  either  or  any  of  them,  in  improvements  on  the 
land ;  but  no  prosecution  for  any  offence  included  in  this 
section  against  any  seller  or  mortgagor,  or  any  solicitor  or 
agent,  shall  be  commenced  without  the  sanction  of  Her 
Majesty's  Attorney-General,  or  in  case  that  oflBce  be  vacant, 
of  Her  Majesty's  Solicitor-General ;  and  no  such  sanction 
shall  be  given  without  such  previous  notice  of  the  applica- 
tion for  leave  to  prosecute  to  the  person  intended  to  be 
prosecuted,  as  the  Attorney-General  or  the  Solicitor- 
General  (as  the  case  may  be)  shall  direct.] 
And  by  8.  8  of  Lord  St.  Leonards'  Act,  1860  (o),  it  is  provided  that — 

23  &  24    [8.   The  section  twenty-four  in  the  Act  of  the  session  of 
Rg^   '      the  twenty-second  and  twenty -third  of  Queen  Victoria^ 

^   ,  ^,   ^      chapter  thirty-five,  shall  be  read  and  construed  as  if  the 

Sect.  24  of  \  *'  ,.  1      -I  /.  n  -.     1  -, 

22  &  23  words  "  or  mortgagee  had  followed  the  word  "  purchaser  " 
extended^'  in  every  place  where  the  latter  word  is  introduced  in  the 
to  mort-         said  section.] 

But  semhle  that  tkese  provisions  do  not  apply  to  an  incumbrance  prior 
in  date  to  the  pn  scribed  or  stipulated  commencement  (p). 


BIGHTS   UNDER  OPEN  CONTRACT. 


37  &  38        2.  In  the  completion  of  any  such  contract  as  aforesaid,^ 
8  2     '  ^^^  subject  to  any  stipiUation  to  the  contrary  in  the  con- 

— ; *- —  tract,^  the  obligations  and  rights  of  vendor  and  purchaser 

under  open  s^all  be  regulated  by  the  following  rules;  that  is  to  say, 

contract. 

(o)  23  &  24  Vict.  c.  38.  (p)  Smith  v.  Itobinson,  13  Ch.  D.  148. 
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First.  Under  a  contract  to  grant  or  assi«;n  a  term  of  ^^  *  ^^^ 

°  "  Vict.  c.  78, 

years,*  whetlier  derived  or  to  be  derived  out  of  a      g  2. 
freehold  or  leasehold  estate,  the  intended  lessee  or  ;--:--  - 

*  .  Rule  I. 

assign  shall  not  be  entitled*  to  call  for*  the  title  to  Lewor's 
the  freehold.^  "^^'• 

Second.  Recitals,  statements,  and  descriptions  of  facts.  Rule  II. 
mattei"s,  and  parties  contained  in  deeds,  instruments,  evidence. 
Acts  of  Parliament,^^  or  statutory  declarations, 
twenty  years  old  at  the  date  of  the  contract,  shall, 
unless  and  except  so  far  as  they  shall  be  proved  to 
be  inaccurate,®  be  taken  to  be  sufficient®  evidence  of 
the  truth  of  such  facts,  matters,  and  descriptions. 

Third.  The  inability  of  the  vendor  to  furnish  the  pur-  Rule  III. 
chaser  with  a  legal  covenant  to  produce  and  furnish  fo^^p^J^. 
copies  of  documents  of  title  shall  not  be  an  objection  *»on. 
to  title  in  case  the  purchaser  will,  on  the  completion 
of  the  contract,  have   an   equitable   right  to   the 
production  of  such  documents.^^ 

Fourth.  Such  covenants  for  production  as  the  purchaser  Rule  IV. 
can  and  shall  require  shall  be  furnished  at  his  ex-  covewmu 
pense;^*  and  the  vendor  shall  bear  the  expense  of  ^ J»^  P«>^"<^- 
perusal  and  execution  on  behalf  of  and  by  himself, 
and  on  behalf  of  and  by  necessary  parties  other  than 
the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to  Rule  V. 
which  any  documents  of  title  relate  he  shall  be  en-  je^^, 
titled  to  retain  such  documents.^* 

*  The  five  rules  contained  in  s.  2  of  the  V.  and  P.  Act,  1874,  apply  to 
all  contracts  of  sale  of  land  made  after  the  31st  December,  1874  (5). 
Every  sale  and  contract  to  grant  a  lease  made  after  the  Slst  of  December, 
1883,  is  also  governed  by  such  of  the  a<lditional  provisions  as  are 
applicable  thereto,  contained  in  ss.  3  and  13  of  the  C.  A.,  1881  (r),  and 
8.  4  of  the  C.  A.,  1882  («),  except  so  far  as  such  provisions  are  excluded 
and  varied  by  the  contract.  The  last  mentioned  eections  are  as 
follows : — 

(q)  Sect.  1,  p.  185,  ante.  («)  45  &  46  Vict  c.  39. 

(r)  44  &  45  Vict  c.  41. 
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87&88 
Vict  c.  78, 

§2. 

44&45 
Vict.  c.  41, 

J  3^ 

Applica- 
tion of 
Btated  con- 
ditions of 
sale  to  all 
contracts. 
Rule  I. 
Le88or*B 
title  on  fiale 
of  under- 
lease. 
Rule  II. 
Lord's 
title  on  sale 
of  enfran- 
chised 
copyhold. 
Rule  III. 
Production 
of  title 
prior  to 
commence- 
ment of 
abstract. 


Rule  IV. 
Receipt  for 
rent  primd 
facie  evi- 
dence of 
perform- 
ance of 
les8ee*s 
covenants, 


[3.  (1.)  Under  a  contract  to  sell  and  assign  a  term  of  years 
derived  out  of  a  leasehold  interest  in  land,  the  intended 
assign  shall  not  have  the  right  to  call  for  the  title  to  the 
leasehold  reversion.^ 

(2.)  Where  land  of  copyhold  or  customary  tenure  has  been 
converted  into  freehold  by  enfranchisement,  then,  under  a 
contract  to  sell  and  convey  the  freehold,  the  purchaser  shall 
not  have  the  right  to  call  for  the  title  to  make  the  enfran- 
chisement. 

(3.)  A  purchaser  of  any  property  shall  not  require  the  pro- 
duction or  any  abstract  or  copy  of  any  deed,  will,  or  other 
document,  dated  or  made  before  the  time  prescribed  by  law 
or  stipulated  for  the  commencement  of  the  title,  even 
though  the  same  creates  a  power  subsequently  exercised 
by  an  instrument  abstracted  in  the  abstract  furnished  to 
the  purchaser;  nor  shall  he  acquire  any  information  or 
make  any  requisition,  objection  or  inquiry  with  respect  to 
any  such  deed,  will,  or  document,  or  the  title  prior  to 
that  time,  notwithstanding  that  any  such  deed,  will,  or 
other  document,  or  that  prior  title,  is  recited,  covenanted 
to  be  produced,  or  noticed,  and  he  shall  assume,  unless  the 
contrary  appears,  that  the  recitals  contained  in  tlie  ab- 
stracted instruments,  of  any  deed,  will,  or  other  document, 
forming  part  of  that  prior  title,  are  correct,  and  give  all  tho 
material  contents  of  the  deed,  will,  or  other  document  so 
recited,  and  that  every  document  so  recited  was  duly 
executed^®  by  all  necessary  parties  and  perfected,  if,  and  as 
required,  by  fine,  recovery,  acknowledgment,  enrolment,  or 
otherwise.^^ 

(4.)  Where  land  sold  is  held  by  lease  (not  including  under- 
lease) the  purchaser  shall  assume,  unless  the  contrary 
appeara,  that  the  lease  was  duly  granted  ;7  and,  on  produc- 
tion of  the  receipt  for  the  last  payment  due  for  rent  under 
the  lease  before  the  date  of  actual  completion  of  the  pur- 
chase, he  shall  assume,  unless  the  contrary  appears,  that  all 
covenants  and  provisions  of  the  lease  have  been  duly  per- 
formed and  observed  up  to  the  date  of  the  actual  comple- 
tion of  the  purchase.^^ 
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(5.)  Where  land  sold  is  held  by  underlease,  the  purchaser    ?7  k  38 
shall  assume,  unless  the  contrary  appears,  that  the  under-      |  2    ' 
lease  and  every  superior  lease  were  duly  granted;^  and,  on    44&  45 
production  of  the  receipt  for  the  last  payment  due  for  rent  ^*  g"  %  ^'» 
under  the  underlease  before  the  date  of  actual  completion  — - — — 
of  the  purchase,   he  shall  assume,  unless  the  contrary  ^^j^'^^^y 
appears,  that  all  the  covenants  and  provisions  of  the  under-  rentonsale 
lease  have  been  duly  performed  and  observed  up  to  the  iJ^  ®'' 
date  of  the  actual  completion  of  the  purchase,  and  further, 
that  all  rent  due  under  every  superior  lease,  and  all  the  cove- 
nants and  provisions  of  every  superior  lease,  have  been 
paid  and  duly  performed  and  observed  up  to  that  date.^^ 

(6.)  On  a  sale  of  any  propeity,  the  expenses  of  the  produc-  ^^  ^^• 
tion  and  inspection  of  all  Acts  of  Parliament,  inclosure  production 
awards,  records,  proceedings  of  courts,  court  rolls,  deeds,  ^g^^'Jjot 
wills,  probates,  letters  of  administration,  and  other  docu-  in  vendor's 
ments,  not  in  the  vendor's  possession,^®  and  the  expenses  of  P**""*^®*^ 
all  journeys  incidental  to  such  production  or  inspection,  and 
the  expenses  of  searching  for,  procuring,  making,  verifying 
and  producing  all  certificates,  declarations,  evidences,  and 
information  not  in  the  vendor's  possession,  and  all  attested, 
stamped,  office,  or  other  copies  or  abstracts  of,  or  extracts 
from,  any  Acts  of  Parliament,  or  other  documents  aforesaid, 
not  in  the  vendor's  possession,  if  any  such  production,  in- 
spection, journey,  search,  procuring,  making  or  verifying  is 
required  by  a  purchaser,  either  for  verification  of  the 
abstract,  or  for  any  other  purpose,  shall  be  borne  by  the 
purchaser  who  requires  the  same ;  and  where  the  vendor 
retains  possession  of  any  document,  the  expense  of  making 
any  copy  thereof,  attested  or  unattested,  which  a  purchaser 
requires  to  be  delivered  to  him,  shall  be  borne  by  that 
purchaser.^* 

(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two     C.  A. 
or  more  lots,  held  wholly  or  partly  under  the  same  title,  shall  q^^xq  ab- 
not  have  a  right  to  more  than  one  abstract  of  the  common  ^^^  ^^ 
title,  except  at  his  own  expense.^  mon  to 

(8.)  This  section  applies  only  to  titles  and  purchasers  on  J^J^"^ 
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37  &  38        sales  properly  so  called,  notwithstanding  any  interpretation 

44  &  45  (9.)  This  section  applies  only  if  and  as  far  as  a  contrary 

I  3^   *      intention  is  not  expressed  in  the  contract  of  sale,  and  shall 

have  effect  subject  to  the  terms  of  the  contract  and  to  the 

provisions  therein  contained. 

(10.)  This  section  applies  only  to  sales  made  aft-er  the 
commencement  of  this  Act. 

(11.)  Nothing  in  this  section  shall  beconstrued  as  binding 
a  purchaser  to  complete  his  purchase  in  any  case  where,  on 
a  contract  made  independently  of  this  section,  and  con- 
taining stipulations  similar  to  the  provisions  of  this  section, 
or  any  of  them,  specific  performance  of  the  contract  would 
not  be  enforced  against  him  by  the  Court.*^] 

44  &  45    p3^  (1 )  On  a  contract  to  grant  a  lease  for  a  term  of  years 
S  13.  '      ^^^  ^^  derived  out  of  a  leasehold  interest,  with  a  leasehold 

^rr- —      reversion,  the  intended  lessee  shall  not  have  the  right  to 

Title  to  '  ® 

leasehold        call  for  the  title  to  that  reversion.^ 

^Z\e'ot  (*2)  'T'^^s  section  applies  only  if  and  as  far  as  a  contrary  in- 

under-  tention  is  not  expressed  in  the  contract,  and  shall  have  eflFect 

subject  to  the  terms  of  the  contract,  and  to  the  provisions 

therein  contained. 

(3.)  This  section  applies  only  to  contracts  made  after  the 

commencement  of  this  Act.] 

45  &  46    [4f.  (1.)  Where  a  lease  is  made  under  a  power  contained  in 
*«  4    '      ^  settlement,  will.  Act  of  Parliament,  or  other  instrument 

—      any  preliminary  contract  for  or  relating  to  the  lease  shall 

for'le^^         not,  for  the  pui-pose  of  the  deduction  of  the  title  to  an 
under  intended  assign,  form  part  of  the  title,  or  evidence  of  the 

power  not  o    '  i 

pait  of  title  to  the  lease. 

^^^  ®*  (2.)  This  section  applies  to  leases  made  either  before  or 

after  the  commencement  of  this  Act] 

^  Provisions  similar  to  those  embodied  in  s.  2  of  the  V.  and  P.  Act  and 
88.  3  and  13  of  the  C.  A.,  1881,  had  previously  been  inserted  in  condi- 
tions of  and  contracts  for  sale  of  land.  In  some  few  cases  the  stipulations 
in  general  use  are  more  favourable  to  the  vendor  than  the  statutory 
provisions,  and  will  probably  continue  to  be  used,  notwithstanding  this 
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enactment.     In  other  cases,  which  are  pointed  out  below,  the  stipula-    87  &  88 
tions  hitherto  used  may  be  safely  omitted,  in  reliance  upon  these  rules,      1*^     * 
while  in  some  few  cases  it  will  be  well  to  try  to  obtain  some  modification      ^     * 
of  the  statutory  provisions  in  favour  of  the  purchaser. 

■  This  rule  is  limited  to  a  "  term  of  years,"  and  does  not  appear  to  Rule  I. 
apply  to  leaseholds  for  Hves.  ti^of^ 

^  *'  A  person  who  agrees  to  let  land  agrees  to  grant  a  vaUd  lease,  as  a  leesor's 
person  who  agrees  to  sell  land  agrees  to  execute  a  valid  conveyance  of  title, 
it"  Per  WiLLEs,  J.  (<).  Therefore,  in  the  absence  of  express  stipulation, 
an  intended  lessee  was  entitled  to  satisfy  himself  by  investigation  of  his 
lessor's  title,  that  the  lessor  had  power  to  grant  such  a  lease  as  had  been 
agreed  upon.  And  the  same  rule  applied  to  a  sale  of  leaseholds,  except 
where  the  lease  had  been  granted  by  a  bishop  (u),  or,  perhaps, by  a  dean  and 
chapter.  In  the  case  of  lessor  and  lessee  there  was  usually  no  inconvenience 
in  this  rule  ;  but  upon  a  sale  of  leaseholds  the  vendor  is  frequently 
unable  to  produce  his  lessor^s  title,  and  it  therefore  became  necessary  to 
negative  the  purchaser's  right  to  such  production. 

*  Rule  I.,  8.  2,  of  the  V.  and  P.  Act,  did  not  go  far  enough,  as  it  only 
negatived  the  right  to  call  for  the  title  to  the  freehold  ;  and  therefore 
the  statutory  provisions  for  the  protection  of  lessors  and  vendors  of 
leaseholds  were  extended  by  s.  3  (1)  and  s.  13  of  the  C.  A.,  1881. 

•  Upon  a  sale  of  leaseholds  the  condition  in  general  use  before  the  V. 
and  P.  Act  was  to  the  e£fect  that  '^  the  purchaser  shall  not  call  for  the 
production  of,  or  investigate  or  make  any  objection  or  requisition  in 
respect  of  the  title  of  the  lessor,  or  the  right  to  ffrant  the  lease;"  and  the 
writer  has,  in  some  cases,  substituted  the  clause : — *'  or  any  title  prior  to 
or  other  than  the  said  lease ;  and  such  lease  shall  be  deemed  valid  and  well 
granted,'*  for  the  words  in  italics.  It  will  be  noticed  that  these  condi- 
tions are  much  more  comprehensive  than  the  provision  of  Rule  I.;  and 
it  was  an  open  question  whether  the  latter  would  preclude  a  purchaser 
of  leaseholds  from  inquiring  into  the  lessor's  title  and  insisting  upon  an 
answer  to  any  requisition  which  would  not  necessitate  its  actual  pro- 
duction. One  of  the  most  eminent  of  living  conveyancers  expressed  an 
opinion  that  it  would  not  (x). 

7  But  now,  a  purchaser  of  leaseholds  is,  under  s.  3  (4)  and  (5)  of  the 
O.  A.,  1881,  bound  to  assrmie  that  the  lease  was  well  granted  "  unless 
the  contrary  appears."  It  may  be  observed  that  a  condition  that  "  the 
lessor's  title  will  not  be  shown  and  shall  not  be  inquired  into  "  has  been 
held  to  mean  that  the  title  should  be  accepted  without  objection 
or  inquiry,  and  to  preclude  the  purchaser  from  raising  an  objection 
disclosed  by  Acts  of  Parliament  (y).    The  effect  of  the  three  provision^) 

(0  Stranks  v.  St,  John,  L.  R.  2  C.  P.  {x)  Dart,  V.  k  P.  (6th  ed.),  168. 

876—880.  (y)  Hume  v.  Bentley,  6  De  G.  &  S. 

(u)  Fane  v.  Spencer,  2  Mer.  480.  620. 

O 
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37  A:  38    is  that  on  a  contract  to  assign  a  lease  or  underlease,  the  title  of  the  lessor 
Vi^.  c.  78,  __ whether  freehold  or  leasehold— cannot  be  called  for,  and  that  on  a 

?____  contract  by  a  freeholder  to  grant  a  lease,  the  title  of  the  intending  lessor 

cannot  be  called  for  ;  but  that  on  a  contract  to  grant  an  underlease,  the 
lease  under  which  the  intending  lessor  holds  and  any  intermediate 
assurances  may,  but  the  reversion  expectant  on  such  lease,  whether 
freehold  or  leasehold,  may  not  be  called  for.  On  the  other  hand,  a  con- 
dition that  "  no  requisition  or  inquiry  shall  be  made  respecting  the  title 
of  the  lessor  or  his  superior  landlord,  or  his  right  to  grant  such  under- 
lease," was  held  not  to  preclude^the  purchaser  from  objecting  that,  upon 
the  face  of  the  abstract,  it  appeared  from  recitals  that  the  lessor  had  no 
power  to  grant  the  lease  (z).  In  the  one  case  the  examination  of  the  Acts 
of  Parliament  involved  an  inquiry  ;  in  the  other  the  defect  was  patent, 
without  any  inquiry.     See  also  and  compare  Smith  v.  Robinson  (a). 

Rule  I.  of  8.  3  of  the  V.  and  P.  Act  does  not  alter  the  rule  that  a 
lessee  has  constructive  notice  of  his  lessor's  title,  nor  relieve  him  from 
any  consequence  of  such  constructive  notice — ^it  only  puts  him  in  the 
same  position  as  if  he  had  agreed  not  to  investigate  the  lessor's  title  (h),  A 
lessee  or  purchaser  of  a  lease  will,  therefore,  act  wisely  in  stipulating 
that  notwithstanding  the  statutory  provisions,  the  lessor  or  vendor  shall 
deduce  a  good  title,  especially  where  the  interest  of  the  lessee  is  of  great 
value. 
Rule  II.  ^  The  usual  condition  as  to  recitals  is  that  "  every  deed  or  document 
RecitaJa  to  dated  more  than  twenty  years  ago  shall  be  concludve  evidence  of  every- 
dencf^"  thing  recited,  stated,  noticed,  assumed  or  implied  therein  "  (c).  Rule  II. 
of  the  V.  and  P.  Act  does  not  in  terms  extend  to  matters  "  assumed  or 
implied,"  and  will  probably  be  held  to  apply  only  to  direct  statements 
by  recital  or  otherwise  (d).  Where  an  abstract  commenced  with  a  deed 
more  than  twenty  years  old  containing  a  recital  that  the  vendor  was 
seised  in  fee,  it  was  held  that  no  earlier  title  need  be  shewn  («) ;  but 
practitioners  cannot  be  advised  to  rely  upon  this  decision. 

Recitals  in  abstracted  muniments  of  instruments  dated  prior  to  the 
stipulated  commencement  of  title,  or  in  the  absence  of  any  stipulation 
dated  more  than  forty  years  before  the  contract,  are  now,  under  s.  3  (3) 
of  the  C.  A.,  1881,  primdfade  evidence  of  the  contents  of  the  instrument 
so  recited.  But  a  special  condition  is  still  necessary  to  make  subsequent 
recitals  evidence  of  statements  in  abstracted  deeds  less  than  twenty 
years  old. 

(2)  Waddell    v.    Woffe,'  L.    R.    0  {d)  See  Buchanan  v.  PojpOeUm,   4 

Q.  B.  21.  O.  B.  N.  S.  20;    QouldY,  WhiU,  K. 

(a)  18  Ch.  D.  148.  688—687. 

(6)  Potman  v.  ffarland,  17  Ch.  D.  (e)  BoUon  v.  London  School  Board, 

353.  7  Ch.  D.  766. 

(c)  1  Dav.  Conv.,  4th  ed.,  609. 
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It  IB  doubtfol  whether  the  ordinaiy  condition  extends'to  concluBionB  of    87  &  88 
law,  and  the  same  doubt  applies  equally  to  the  rule  under  discussion.    ^^      go 
ifl  often  advisable  to  extend  the  ordinary  condition  specifically  to  "  facta,      ^     ' 
matters,  and  condudons  of  law,**  instead  of  relying  upon  the  general 
expression  "everything." 

It  is  also  doubtful  whether  (in  the  absence  of  any  misrepresentation 
in  the  condition)  the  ordinary  condition  precludes  the  purchaser  from 
proving  the  inaccuracy  of  the  recitals  or  statements  to  which  it  refers 
alhMde(s), 

*  If  it  were  limited  to  "  sufficient "  instead  of  "  conclusive  "  evidence 
the  better  opinion  is  that  it  would  not,  but  the  writer  is  not  aware  of 
any  express  decision  upon  the  point. 

On  the  whole  the  new  enactment  may  fairly  be  relied  upon  where  it 
is  merely  desired  to  make  recitals  evidence  of  facts :  but  if  it  is  necessary 
to  include  matters  assumed  or  implied,  or  conclusions  of  law,  an  express 
condition  will  stiU  be  necessary.  In  practice  it  is  occasionally  con- 
venient to  fix  a  shorter  limit  tlum  twenty  years  ;  and  such  a  stipulation 
is  seldom,  if  ever,  found  to  prejudice  a  sale. 

^^  The  condition  is  sometimes  extended  to  the  "  material  contents  and 
due  execution'*  of  recited  documents  of  which  the  vendor  has  no 
copies,  and  cannot  obtain  production;  but  as  to  documents  prior  to 
the  commencement  of  the  abstract,  this  is  now  provided  for  by  s.  3  (3) 
of  the  C.  A.,  1881. 

^  Becitals  in  recent  private  Acts  were  not  evidence  before  this 
enactment  (/),  nor  were  recitals  in  public  Acts  conclusive  evidence  (g), 

"  Hitherto  where  the  deeds  were  not  handed  over  no  purchaser  was  Rule  III. 
compelled  to  complete  without  a  legal  covenant  for  their  production,  ^y^®^"^. 
even  though  he  would  have  an  equitable  right  to  compel  production  (h).  tion  of 

An  acknowledgment  of  right  to  production  is  now  substituted  for  the  deeds, 
covenant  for  production,  to  which  a  purchaser  was  formerly  entitled. 
See  8.  9  of  the  C.  A.,  1881  (i),  and  notes  thereto. 

"A  legal  covenant  is,  of  course,  a  covenant  framed  as  to  run  with  the 
land  at  law  ;  but  it  is  by  no  means  clear  what  is  meant  by  an  equitable 
right  to  produdiony  or  how  such  a  right  can  be  enforced,  except,  perhaps, 
against  a  holder  of  the  deeds  who  took  them  with  notice  of  the  liability 
to  produce  them  (3b)."    Compare  s.  9  (7)  of  the  C.  A.,  1881,  p.  231,  post. 

The  subject  of  equitable  right  to  production  is  treated  of  by  Mr. 
Copinger  in  the  third  chapter  of  his  work  on  "Title  Deeds"  (Z),  and  by 

(e)  Dry$dale  v.  Mace,  5  D.  M.  O.  555. 

108—107.  (h)  Barday  v.  Maine,  1  Sim.  k  Stu. 

(/)  Cowdl  V.  Chamhen,  21  B.  619  ;  449. 

Shrewsbury  Peerage  Case,  7  H.  L.  O.  (t)  44  k  46  Vict.  c.  41,  p.  229,post. 

1—13.  (A)  Dart,  V.  k  P.,  5th  ed.,  143. 

iff)  Rex  V.  Cfreene,  6  A.  &  E.  548,  (Q  Pp.  50,  70. 

O  2 
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87  k  88    Mr.  Dart  in  the  Dinth  chapter  of  his  work  on  "  Vendors  and  Pur- 

vicx.^/o,  chasers"  (m).     Mr.    Davidson  remarks  that  "the  framer  of  the  Act 

^     *      thought  it  better  to  leave  the  meaning  of  the  words  equitable  right  to 

pi'oduction  to  be  settled,  if  necessary,  judicially,  rather  than  to  attempt 

to  define  it "  (n).     It  has  not  yet  been  so  settled. 

It  has  been  usual  to  guard  against  this  right,  where  necessary,  by  some 
such  condition  as  the  following : — "  The  purchaser  shall  not  .  .  .  , 
make  any  objection  on  the  ground  of  any  existing  covenant  for  the 
production  of  muniments  of  title  being  invalid  or  insufficient,  or  not 
running  with  the  land  or  otherwise,  nor  require  any  other  covenant  for 
the  production  of  any  such  muniments,  nor  make  any  objection  on 
account  of  the  absence  thereof,  but  shall  be  satisfied  in  all  respects  with 
such  existing  covenant "  (o).  A  shorter  and  equally  effectual  condition,  for 
which  the  writer  is  indebted  to  Mr.  Dart,  is  in  the  following  words  : — 
"  No  objection  or  requisition  shall  be  made  on  the  ground  of  the  absence 

or  imperfection  of   any  covenants for  the  production  of 

muniments  of  title." 

Where  it  is  clear  that  the  purchaser  will  have  an  equitable  right  to 

production,  the    statutory  provision  may  be  safely  relied  upon ;  but 

imtil  the  words  "  equitable  right "  have  received  a  judicial  interpretation 

it  will  be  more  prudent,  in  most  cases,  to  insert  a  short  condition  in  the 

usual  way.    The  condition  should,  now,  be  extended  so  as  to  include 

an  acknowledgment  and  undertaking  imder  s.  9  of  the  C.  A.,  1881. 

Rule  IV.        ^'  Before  this  enactment  a  purchaser  under  an  open  contract   was 

Expense      entitled  to    be  furnished,    at   the    vendor's    expense,    with   attested 

nants^for     copies  (p),  and  covenants  for  the  production  of  the  originals  (q)  of  all 

produc-       such  deeds  as  were  not  handed  over  to  him,  and  were  necessary  to  make 

tion.  Qut  a  marketable  title  (r).    Now  he  is  entitled  to  an  acknowledgment  of 

right  to  production,  and  except  in  the  case  of  a  fiduciary  vendor,  to  an 

undertaking  for  safe  custody,  instead  of  a  covenant,  but  such  acknowledge 

mentand  undertaking  must,  under  this  rule,  be  at  his  own  expense.    The 

usual  form  of  condition  is  given  in  the  next  note.    It  will  be  observed 

that  the  rule  under  discussion  leaves  the  right  to  attested  copies 

untouched,  and  a  vendor  was,  in  the  absence  of  express  stipulation  to 

the  contrary,  bound  to  famish  attested  copies  of  deeds  not  handed 

over^  at  his  own  expense,  until  31st  December,  1881. 

"  But  now  the  last  clause  of  rule  6  of  s.  3  of  the  C.  A.;  1881,  throws 
the  expense  of  such  copies  upon  the  purchaser.  The  provisions  of  this 
rule  may  be  compared  with  the  following  special  condition,  which  it  is 
intended  to  supercede,  and   which   may,  for    the  future,  be    safely 

(m)  Pp.  409—414, 6th  ed.  {q)  Cooper  v.  Emery,  1  Phil.  888. 

in)  2  Day.  Conv.  (Part  1),  4th  ed.,  6.  (r)  See  Dart  V.  &  P.,  6fch  ed.,  676 

(o)  1  Dav.  Conv.,  4th  ed.,  610.  —7;    Cop.  Tit  Deeds,  120;  and  1 

(»>)  Dare  v.  Tucker,  6  Vee.  460.  Dav.  Conv.,  4th  ed.,  690. 


Digitized  by  CjOOQ IC 


BIGHTS  UNDER  OPEN  OONTBACT.  197 

omitted : — "  The  expense  of  the  production,  inspection,  and  exami-    87  k  88 
nation,   and    of    making    and    furnishing    abstracts    of   all    deeds,  ^*^  2: '  ®» 
documents,  evidences,  and   muniments   of  title   (if  any)  not  in  the      ^ 
vendor's    possession,  and  of   obtaining,  making,  and   producing   all 
office,    attested,    and    other    copies     of^    or   extracts    from,    records, 
registers,  deeds,  wills,  probates,  letters  of  administration,  and  other 
documents,  whether    in  the  vendor's  possession  or  not,  and  of  ob- 
taining, making,  and  producing  all  declarations,  certificates,  and  other 
evidence  whatever,  not  in  the  vendor's  possession,  and  of  obtaining  any 
information  not  in  the  vendor's  knowledge,  whether  such  production, 
inspection,  examination,  copies,  extracts,  declarations,  certificates,   or 
other  evidence  or  information  shall  be  required  for  the  completion  or 
verification  of  the  title  or  abstract^  or  for  any  other  purpose,  shall  be 
borne  by  the  purchaser"  («). 

Sometimes  it  was  provided  that  *^  no  objection  or  requisition  shall  be 
made  in  respect  of  the  non-production  of  the  original  or  an  attested  copy 
of  any  instrument  recited  in  abstracted  documents  of  a  specified  age ; 
and  that  if  the  purchaser  shall  require  any  office,  attested,  or  other 
copy  of  or  extract  from  any  document  [so  recited],  whether  in  the 
vendor's  possession  or  not^  and  whether  for  the  purpose  of  verifying  the 
abstract  or  of  accompanying  or  completing  the  title,  or  otherwise,  the 
expense  of  complying  with  every  such  requisition  shall  be  borne  by 
the  purchaser." 

^'  Under  an  open  contract,  the  vendor  was,  before  31st  December,  Rule  V. 
1874,  entitled  to  retain  the  deeds  on  covenanting  to  produce  them,  if  SST^^u^^ 
the  property  he  retained  was  of  greater  value  than  any  of  th  e  lots  he 
sold.  Mr.  Dart  (t)  was  of  opinion  that  he  might  retain  them  if  he 
retained  any  portion  of  the  property,  irrespective  of  the  question  of 
value ;  while  Lord  St  Leonards  (t*)  considered  that  the  holder  of  the 
portion  of  highest  value  was  entitled  to  them,  whether  vendor  or  pur- 
chaser. 

In  practice  it  has  been  usual  to  stipulate  in  the  following  terms : — 
"The  vendor  will  retain  such  muniments  of  title  as  relate  to  other 
property  not  included  in  the  sale,  and  will  enter  into  usual  covenants 
with  the  purchaser  for  the  production  and  furnishing  copies  thereof, 
such  covenants  to  be  prepared  by  and  at  the  expense  of  the  purchaser; 
and  to  be  expressed  to  be  binding  on  the  vendor  and  his  representatives, 
and  to  render  him  and  them  responsible  only  while  retaining  the 
custody  of  the  muniments,  but  to  be  binding  on  the  muniments  into 
whosoever  hands  the  same  may  come." 

No  such  stipulation  is  now  necessary,  but  in  the  case  of  fiduciary 

(«)  1  Dav.  Conv.,  4th  ed.,  609.  674. 

{t)  V.  &  P.,  4th  ed.,  618;  6th  ed.,  (u)  Sug.  V.  &  P.,  14th  ed.,  434. 
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87  k  88    vendors,  it  may  be  well  to  provide  that  they  shall  give  an  acknowledg- 

^^i  O^^*  ^^^^  ^^»         ^^*  *^^  undertaking  as  to  safe  custody. 
^  ^*         !•  Forty  years  before  the  contract  (x). 
C.  A.         ^'  This  provision,  together  with  Rule  II.  of  s.  2  of  the  V.  and  P.  Act, 

T^^^  ^'    ^^^^®™  unnecessary  the  following  conditions,  which^  with  more  or  less 

tion  of '      modification,  have  hitherto  been  used : — 

prior  title.  **  The  purchaser  shall  not  require  the  production  of,  or  investigate,  or 
make  any  objection  or  requisition  in  respect  of  the  prior  title,  whether 
such  prior  title  appear  by  recital,  statement,  covenant  for  production  or 
otherwise,  or  do  not  appear  at  all. 

'*  Every  deed  and  document  dated  more  than  twenty  years  ago  shall 
be  conclusive  evidence  of  everything  recited,  stated,  noticed,  assumed,  or 
implied  therein,  and  of  the  contents  and  due  execution  of  every  deed, 
will  and  other  document  recited,  stated,  or  noticed  therein,  and  of  which 
neither  the  original  nor  an  attested  copy,  nor  the  probate,  nor  an  office 
copy,  nor  an  effective  covenant  for  production  is  in  the  vendor's  posses- 
sion ;  and  shall  also  be  conclusive  evidence  that  no  such  recited,  stated, 
or  noticed  deed,  will,  or  other  document  contained  anything  material 
to  the  title  other  than  what  is  so  recited,  stated,  or  noticed ;  and  the 
purchaser  shall  not  require  the  production  of,  or  make  any  objection  or 
requisition  in  respect  of,  any  such  deed,  will,  or  document.'' 

Sometimes  the  following  more  stringent  form  of  condition  has  been 
used: — 

**  The  purchaser  shall  not  be  at  liberty  to  require,  investigate,  or  object 
to  any  title  or  evidence  of  title,  or  any  other  matter  whatsoever,  prior 
to  the  stipulated  commencement,  notwithstanding  any  reference  to  or 
notice  of  any  prior  documents ;  and  every  abstracted  document  of  title 
dated  more  than  sixteen  years  prior  to  the  day  of  sale  shall  be  accepted 
as  conclusive  evidence  of  the  facts,  matters,  and  conclusions  of  law 
recited,  stated,  assumed,  or  implied  theiein,  and  also  of  the  material 
contents  and  due  execution  of  all  instruments  theiein  recited  or  noticed, 
and  of  which  the  vendors  have  neither  the  original  nor  attested  copies, 
whether  the  vendors  have  covenants  for  the  production  or  not ;  and  no 
objection  or  requisition  shall  be  made  in  respect  of  the  non-production 
of  the  original  or  an  attested  or  other  copy  of  any  instrument  so  recited 
or  noticed,  or  of  any  instrument  enrolled  for  safe  custody  and  accessible 
to  the  purchaser,  or  of  any  instrument  of  which  the  vendors  shall  pro- 
duce what  purports  to  be  an  attested  copy;  and  no  abstract  in  chief 
shall  be  required  of  any  document  so  recited  or  noticed,  and  of  which 
the  vendors  have  neither  the  original  nor  a  copy ;  and  no  objection  or 
requisition  shall  be  made  on  the  ground  of  the  absence  or  imperfection 
of  any  covenants  for  title  or  covenants  for  the  production  of  muniments 

of  title." 

(z)  v.  &  P.  Act,  8. 1,  p.  185,  ante. 
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It  will  be  obeenred  that  the  words  of  the  etatutory  provision  as  to    87  &  88 
redtals  of  prior  docximents  being  evidence  of  the  material  contents  and      g  ^     ' 
dne  execution  are  more  comprehensiye  than  either  of  the  above  forms.  ^ 

^  As  to  the  assumption  that  the  lease  is  well  granted,  see  note  7,  ante^      C/.  A. 
p.  193.     The  provision  making  the  receipt  for  the  last  rent  which  J^^j^     * 
accrued  due  primd  facie  evidence  of  the  due  performance  of  covenants  Produo- 
and  conditions,  rendera  unnecessary  a  condition  which  has  been  almost  tion  of  re- 
invariably  used  in  sales  of  leasehold  property.  bwt  *r^t 

^  As  to  this  provision  see  note  14^  ante,  p.  196.     It  differs  from  the  evidenoe 
condition  generally  used  in  not  throwing  upon  the  purchaser  the  cost  o^  duo  per- 
of  making  copies  of  documents  in  the  vendor's  possession  unless  such  ^f^^^ 
documents  are  retained  by  the  vendor  after  completion.     But,  as  a  pur-  nants. 
chaser  will  seldom,  if  ever,  require  copies  of  documents  which  will  be      C.  A. 
handed  over  to  him  on  completion,  the  whole  of  the  usual  condition  J^"J®  X^' 
may  be  omitted  in  reliance  on  the  statutory  provision.  produo- 

*^  This  provision  renders  unnecessary  a  condition  very  commonly  tion. 
inserted  on  a  sale  of  land  in  several  lots.  0.  A. 

^  See  the  meaning  of  "purchaser"  and  *«sale"  as  defined  by  s,  2  ^^iJJ^' 

(8)(y).  sto^of 

^  Notwithstanding  the  statutory  provisions  a  vendor  who  is  aware  common 
of  and  does  not  disclose  the  existence  of  any  material  feet  contrary  to 
what  the  purchaser  is  bound  to  assume  under  s.  3  of  the  C.  A.,  1881, 
will  be  unable  to  enforce  specific  performance. 

3.  Trustees  who  are  either  vendors  or  purchasers  may  sell    87  &  88 
or  buy  without  excluding  the  application  of  the  second  sec-     s  g^   ' 
tion  of  this  Act.^  — 

Rules  to 

*  Trustees  who  adopt  the  provisions  of  the  C.  A.,  1881,  are  also  pro-  ^^^^  ^ 

tected  by  s.  66  of  that  Act  (a).  chase  by 

trustees. 


LEGAL  ESTATE. — MORTGAGEE  OR  TRUSTEE.  37  ^  gg 

4,  The  legal  persorial  representative  of  a  moii>gagee  of  a    *g*  ^    ' 

freehold  estate,  or  of  a  copyhold  estate  to  which  the  mart-  — ' 

gagee  shall  have  been  admitted,  raay,  on  payment  of  all  pereonal 
sums   secured  hy  the  mortgage^  convey  or  surrender  the  representa- 
mortgaged  estate,  whether  the  mortgage   he   in  form  an  mortgagee 
assurance  subject  to  redemption,  or  an  assurance  upon  ™Ton°° 

trust  payment 

of  sums 
(y)  P.  210,  post.  iz)  P.  317.  post  secured. 
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37&38 
Vict  c.  78. 

§4. 

Sect.  4 
applies 
only  to 
repay- 
ment and 
recon- 
veyance. 


This  section  is  repealed  and  superseded  as  to  cases  of  death  after  Slst 
December,  1881,  by  s.  30  of  the  C.  A.,  1881  (a),  p.  201,  post, 

^  It  was  held  that  this  section  was  confined  to  the  case  of  payment 
off  and  reconveyance,  and  does  not  apply  to  a  transfer,  even  though  the 
consideration  may  amount  to  "  all  sums  secured  by  the  mortgage"  (6). 
In  such  a  case,  if  the  mortgagee  has  died  intestate  prior  to  31st  Decem- 
ber, 1881,  as  to  trust  and  mortgage  estates,  leaving  an  infant  heir,  a 
vesting  order  is  still  necessary.  This  decision  certainly  puts  a  narrow 
construction  on  the  word  "  payment,"  and  it  would  seem  to  follow  that 
the  section  does  not  apply  to  a  "  payment "  by  exercising  a  power  of 
sale,  even  though  the  purchase-money  may  equal  or  exceed  the  amoxmt 
due  on  the  mortgage  (c).  And,  of  course,  it  cannot  apply  to  any  case 
where  the  mortgagee  receives  less  than  the  total  amount  of  ^  all  sums 
secured  by  the  mortgage.'' 

37  &  38        6,   Upon  the  death  of  a  ba/re  trustee  of  any  corporeal  or 

^^^^'%'  incorporeal  hereditament  of  which  such  trustee  was  seised} 

'_  in  fee  simple,  such  heredMameni  shall  vest  like  a  chattel 

real  m  the  legal  personal  represefnlaJUve  from  time  to  time  of 

sfiich  trustee. 

This  section  is  repealed  and  re-enacted,  with  alterations  as  to  England, 
by  s.  48  of  the  Land  Transfer  Act,  1875  (d),  and  as  to  Ireland  by  s.  73  of 
the  C.  A.,  1881  (e). 

Section  48  of  the  L.  T.  Act,  1875,  is  as  follows  :— 

[48.  Section  five  of  the  Vendor  and  Purchaser  Act,  1874, 
shall  be  repealed  on  and  after  the  commencemenl  of 
this  Act,  except  as  to  anything  dAily  done  thereunder 
before  the  commencemerd  of  this  Act;^  and,  instead  thereof, 
be  it  enacted,  that  upon  the  death  of  a  bare  trustee^  intes- 
tate as  to^  any  corporeal  or  incorporeal  hereditament  of 
which  such  trustee  was  seised  in  fee  simple,  such  heredita- 
ment shall  vest  like  a  chattel  real  in  the  legal  personal 
representative  from  time  to  time  of  suck  trustee;  but  the 
enactmsnt  by  this  section  svhstituted  for  the  aforesaid 
section  of"  The  Vendor  and  Purchaser  Act,  1874/'  shaU 
not  a/ppVy  to  lands  registered  under  this  Act] 

(c)  Compare  Dart  V.  &  P.,  5th  ed.. 


3b&39 
Vict.  c.  87, 

Estate  of 
deceased 
intestate 
trustee  to 
vest  in  his 
legal  per- 
sonal 
represen- 
tative. 


(a)  44  k  45  Vict,  c  41. 

(6)  Re  Brook's  Mortgage,  25  W.  R. 
841 ;  Be  Spradbury'8  Mortgage,  14 
Oh.  D.  514. 


16 


((2)  88  &  39  Vict.  c.  87. 
{e)  P.  824  fost. 


Digitized  by  CjOOQ IC 


LEGAL  ESTATE — MORTGAGEE  OB  TRUSTEE.  201 

^  Wheie  a  bare  trustee  died  intestate  between  the  passing  and  repeal    87  k  88 
of  s.  5,  and  no  act  had  been  done  to  get  in  the  legal  estate,  on  the  ^^^  °: '  ^' 
assumption  that  it  was  vested  in  his  legal  personal  representative  before       *  ^* 
such  repeal,  it  was  held  that  the  legal  estate  vested  in  his  heir  (/).  "  Duly 

•  A  bare  trustee  is  a  trustee  whose  trust  is  to  convey,  and  who  would  donothew- 
be  compelled  by  a  court  of  equity  to  do  so  on  the  application  of  his  _^    ' 
cestui  que  tragi  {g).    Therefore  this  section  does  not  apply  to  the  case  of  <«  ^^i^^ 
a  mortgagee  dying  intestate,  which  is  provided  for  by  s.  4^  (wUe,  p.  1 19.  trustee." 
Nor  does  it  apply  to  an  unpaid  vendor,  nor  to  any  other  person  who 
has  a  beneficial  interest  in  the  property  Qt).     The  case  of  an  unpaid 
vendor  dying  is  provided  for  by  s.  4  of  the  C.  A.,  1881  (i). 

'  The  words  '^  intestate  as  to^  were  introduced  because  doubts  had 
been  expressed  whether  the  original  enactment  rendered  a  devise  of 
trust  estates  inoperative. 

Sect  4  of  the  Y.  &  P.  Act,  1874,  and  the  above  section  are  repealed 
and  superseded  as  to  cases  of  death  after  31st  December,  1881,  by  s.  30  of 
the  Conveyancing  Act,  1881  {k\  which  is  as  follows : — 

[30.  (1.)  Where  an  estate  or  interest  of  inheritance,  or  limited    44  &  45 
to  the  heir  as  special  occupant,  in  any  tenements  or  here-    •  ^q  ' 

ditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust, ^ 

or  by  way  of  mortgage,  in  any  person  solely,  the  same 
shall  on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  in  like 
manner  as  if  the  same  were  a  chattel  real  vesting  in  them 
or  him,  and  accordingly  all  the  like  powers,  for  one  only 
of  several  joint  representatives,  as  well  as  for  a  single 
personal  representative,  and  for  all  the  personal  represen- 
tatives together,  to  dispose  of  and  otherwise  deal  with  the 
same,  shall  belong  to  the  deceased's  personal  representatives 
or  representative  from  time  to  time,  with  all  the  like  inci- 
dents, but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him ;  and,  for  the  purposes  of  this  section,  the 
personal  representatives,  for  the  time  being,  of  the  deceased, 

(/)  ChriMiU  v.  OvingUmy  1  Oh.  D.  tary  Authority  9  Oh.  D.  582. 

279.  (i)  P.  215,  post, 

ig)  Ibid.  {k)  44  &  45  Vict,  c  41. 
(A)  Morgan  y,8wan»ea  UrbcmSani- 
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37&38 
Vict  c.  78, 

8  6. 

44&46 
Vict.  c.  41, 

§30. 


87&38 
Vict,  c  78, 

6. 


§ 


Married 
woman 
who  is 
bare 
truHtee 
may  con- 
vey as  if 


45&46 
Vict,  c  76, 

§1, 

Married 
woman  to 
be  capable 
of  holding 
property 
and  of  con- 
tracting as 
tkfemetoie. 


shall  be  deemed  in  law  his  heirs  and  assigns,  within 
the  meaning  of  all  trusts  and  powers. 

(2.)  Sect.  4?  of  the  Vendor  and  Purchaser  Act,  1874,  and 
s.  48  of  the  Land  Transfer  Act,  1875,  are  hereby  repealed. 

(3.)  This  section,  including  the  repeals  therein,  applies 
only  in  cases  of  death  after  the  commencement  of  this 
Act.] 

6.  When  any  freehold  or  copyhold  hereditament  shall  be 
vested  in  a  married  woman  as  a  bare  trustee,^  she  may  convey 
or  surrender  the  same  as  if  she  were  a  feme  aole.^ 

^  As  to  the  meaning  of  "  bare  trustee  "  see  note  2  on  p.  201,  ante, 
•  Before  this  enactment  no  married  woman  who  was  a  trustee  or 
executrix  could  convey  the  trust  property  without  the  concurrence  of 
her  husband.  And  this  section  only  apphes  to  the  case  of  a  married 
woman  who  is  a  bare  trustee.  But  a  married  woman  who  becomes 
entitled  as  trustee  or  executrix  to  property — whether  real  or  personal — 
after  31st  December,  1882,  may,  by  virtue  of  ss.  1, 18  and  24  of  the 
Married  Women's  Property  Act,  1882,  deal  with  such  property  as  if  she 
were  B.fem$  sole.    Those  sections  are  as  follows : — 

[1.  (1.)  A  married  woman  shall,  in  accordance  with  the 
provisions  of  this  Act,  be  capable  of  acquiring,  holding, 
and  disposing  by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property,  in  the  same  manner  as 
if  she  were  a  feme  sole,  without  the  intervention  of  any 
trustee. 

(2.)  A  married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to  the  extent 
of  her  separate  property  on  any  contract,  and  of  suing  and 
being  sued,  either  in  contract  or  in  tort,  or  otherwise,  in 
all  respects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her;  and  any  damages  or 
costs  recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property;  and  any  damages  or  costs 
recovered  against  her  in  any  such  action  or  proceeding 
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shall  be  payable  out  of  her  separate  property  and  not  ^7  &  88 
otherwise.  r  q 

(3.)  Every  contract  entered  into  by  a  married  woman  shall    46  &  ie 
be  deemed  to  be  a  contract  entered  into  by  her  with^*^^^^' 
respect  to  and  to  bind  her  separate  property,  unless  the 
contrary  be  shown.] 
[18.  A  married  woman  who  is  an  executrix  or  administratrix   ^5  &  46 
alone  or  jointly  with  any  other  person  or  persons  of  the    j  Vg   ' 

estate  of  any  deceased  person,  or  a  trustee  alone  or  iointly — 

as  aforesaid  of  property  subject  to  any  trust,  may  sue  or  be  woman  m 
sued,  and  may  transfer  or  join  in  transferring  any  such  ^®*J°"* 
annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  tnutee. 
the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  as  aforesaid,  or  any  share,  stock,  debenture, 
debenture  stock,  or  other  benefit,  right,  claim,  or  other 
interest  of  or  in  any  such  corporation,  company,  public 
body,  or  society  in  that  character,  without  her  husbajid,  as 
if  she  were  a  feme  sole,] 

[24.  The  word  "contract"  in  this  Act  shall  include  the    f5&46 
acceptance  of  any  trust,  or  of  the  office  of  executrix  or    j  24.  ' 

administratrix,^  and  the  provisions   of  this  Act    as  tor- 

liabilities  of  married  women  shall  extend  to  all  liabilities  tation  of 


by  reason  of  any  breach  of  trust  or  devastavit  committed"^ 
by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  marriage,  and  her 
husband  shall  not  be  subject  to  such  liabilities  unless  he 
has  acted  or  intermeddled  in  the  trust  or  adminstration. 
The  word  "property"  in  this  Act  includes  a  thing  in 
action.] 

^  A  married  woman  may,  therefore,  now  take  out  letters  of  adminis- 
tration without  the  consent  of  her  husband,  and  notwithstanding  his 
refusal  to  joui  in  the  administration  bond  (Q. 

7.  After  the  cormneTicement  of  this  Act,  no  priority  or  ^^^^73 
protection  shaU  he  given  or  allowed  to  any  estate,  right  or     §  7,  ' 
interest  in  lamd  by  reason  of  such  estate,  right,  or  interest  r^^^^j 
being  protected  by  or  tacked  to  any  legal  or  other  estate  or  abolished 

(0  Re  Ayres,  27  SoL  J.  467. 
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37  &  38  interest  in  such  land ;  and  full  effect  shaU  be  given  in 
jy^  *  every  CovbH  to  this  provision,  althoiigh  the  person  claiming 
as  re  ards  *^^^  priority  or  protection  as  aforesaid  shaU  daim  as  a 
trauaac-  purchaser  for  valuable  consideration  and  without  notice: 
tw©Mi  Provided  always,  that  this  section  shall  not  take  away  from 
^k?'  ^'  A  ^^y  estate,  right,  title,  or  interest  any  priority  or  protection 
Jan/i,  which  but  for  this  section  would  have  been  given  or  allowed 
^®^^-  thereto  as  against  any  estate  or  interest  existing  before  the 
commencement  of  this  Act, 

This  section  is  now  repealed  as  to  England  by  s.  129  of  the  Land 
Transfer  Act,  1875  (m^  which  is  as  follows: — 

88  &  39    [129.  The  seventh  section  of  the  Vendor  and  Purchaser  Act, 
^*1M^'      1874,  is  hereby  repealed,  as  from  the  date  at  which  it  came 

-? 1      into  operation,  except  as  to  anything  duly  done  thereunder 

8^^8^'       before  the  commencement  of  this  Act.^] 

^j^         *      ^  See  the  first  note  to  s.  48  of  the  Land  Transfer  Act  (n).     See  also 
Eobinson  v.  Trevor  (o). 

«  As  to  Ireland,  ss.  5  and  7  of  the  V.  &  P.  Act,  1874,  are  repealed  by 
8.  73  of  the  C.  A,  1881,  which  is  as  follows : — 

V^tV^l  t^^-  ^^'^  ^^^^'  ^  ^^  ^^®  Vendor  and  Purchaser  Act,  1874,  is 
8  73, '     hereby  repealed  from  and  after  the  commencement  of  this 

— "     Act,  as  regards  cases  of  death  thereafter  happening ;  and 

s.  7  of  the  Vendor  and  Purchaser  Act,  1874,  is  hereby 

repealed  as  from  the  date  at  which  it  came  into  operation. 

(2.)  This  section  extends  to  Ireland  only.] 

37  ft  88       8,  Where  the  will  of  a  testator  devising  land  in  Middlesex 

^^R^  ft  ^^'  or  Yorkshire  has  not  been  registered  within  the  period  allowed 

^         by  law  in  that  behalf,^  an  assurance  of  such  land  to  a  pur- 

teation^  chaser  or  mortgagee  by  the  devisee  or  by  some  one  deriving 

wills  in      title  imder  him  shall,  if  registered  before,  take  precedence  of 

or  York-^^  and  prevail  over  any  assurance  from  the  testator's  heir-at-law. 

shire. 

1  Within  six  months  of  the  testator's  death ;  or  within  three  years 

if  he  died  upon  or  beyond  the  seas  (p).    In  Middlesex,  if  a  will  is 

(fn)  88  ft  89  Vict.  c.  87.  Cp)  7  Anne,  o.  20,  a.  8;  2ft8Anne, 

In)  P.  201,  a/iUc  a  4,  b.  21 ;  6  Anne,  a  62  (c.  85  in 

(o)  12  Q.  B.  D.  428.  Euffhead),  s.  14;  8  Geo.  2, c.  6,  &  15. 
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contested,  the  time  is  two  years ;  if  it  is  concealed  or  suppressed,  five    37  ^  $8 
years ;   and  if  there  is  any  other  inevitable  obstacle  to  registration,  Vict.  c.  78, 
four  years  (p).     In  Yorkshire,  the  time,  in  case  of  contest  or  other      §  8. 
inevitable  difficulty,  is  extended  to  six  months  after  the  removal  of  the 
difficulty  (g). 

APPLICATIONS  IN   CHAMBERS. 

9,  A  vendor  or  purchaser^  of  real  or  leasehold  estate  in    87&88 
England,  or  their  representatives  respectively,  may  at  any  ^*i*  q  ^^* 
time  or  times  and  from  time  to  time  apply  in  a  summary     ' 


way  to  a  judge  of  the  Court  of  Chancery^  in  England  in  ]J^®^pur- 
chambers,^  in  respect  of  any  requisitions  or  objections,  or  chasers 
any  claim  for  compensation,  or  any  other  question*  arising  t^j^dge  ^ 
out  of  or  connected  with  the  contract  (not  being  a  question  *"  c^^ 
affecting  the  existence  or  validity  of  the  contract),  and  the  cide  ques- 
judge  shall  make  such  order  upon  the  application  as  to  him  *^^ 
shall  appear  just,  and  shall  order  how  and  by  whom  all  or 
any  of  the  costs  of  and  incident  to  the  application  shall  be 
borne  and  paid.^ 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in 
Ireland,  or  their  representatives  respectively,  may  in  like 
manner  and  for  the  same  purpose  apply  to  a  judge  of  the 
Court  of  Chancery®  in  Ireland,  and  the  judge  shall  make 
such  order  upon  the  application  as  to  him  shall  appear 
just,  and  shall  order  how  and  by  whom  all  or  any  of  the 
,costs  of  and  incident  to  the  application  shall  be  borne  and 
paid. 

^  This  section,  in  terms,  only  applies  to  questions  between  vendor  Sect.  9 
and  purchaser.    Such  a  provision  with  regard  to  questions  between  *PP^?^ 
a  mortgagor  and  mortgagee  is  unnecessary,  for   a    proposed    mort-  ^alea. 
gagee,  who  was  dissatisfied  with  the  mortgagor's  title,  would  simply 
decline  to  advance  his  money    on  the    proposed    security.      Where 
questions  arose  upon  a  gift  of  land  for  the  site  of  a  church,  under 
36  &  37  Vict.  c.  50,  s.  1,  it  was  doubted  whether  this  section  applied, 
and  the  difficulty  was  got  over  by  making  the  transaction  a  sale  for 
a  nominal  consideration  (r).    Whether  or  not  it  applies  to  questions 

(p)  7  Anne,  a  20,  ss.  9,  10.  Qea  2,  c.  6,  s.  16. 

(9)  2  &  8  Anne,  c  4,  8. 22 ;  6  Anne,  (r)  JU  MarquU  of  SaiUhury,  23  W. 

c    62  (c.  85  in  Roffbead),  s.  15;  8      R.  824. 
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87&88 
Vict.  c.  78, 

§9. 


SummonB 
may  be 
adjourned 
into  Court. 


Applies  to 
questions 
of  fact  ai 
well  as 
law. 


QuestionB 
decided 
under  this 
section. 


between  lessor  and  lessee  has  not,  so  far  as  the  writer  is  aware,  been 
decided.  A  lessee  who  pays  a  preminm  might  fairly  be  considered 
a  ''purchaser  of  ...  .  leasehold  estate;''  and  it  is  obearvable  that 
while  &  1  speaks  of  ''any  contract  for  sale  of  land,"  the  first 
rule  of  8.  2,  which  applies  to  "  any  such  contract  as  aforesaid,"  expressly 
mentions,  "a  contract  to  grant"  as  well  as  to  assign  "a  term  of  years." 
In  contracts  between  lessor  and  lessee,  questions  often  arise  as  to  the 
covenants,  &c.,  to  be  inserted  in  the  lease,  which  could  be  much  more 
cheaply  and  expeditiously  settled  under  this  section  (assuming  it  to 
apply)  than  by  an  action  for  specific  performance. 

2  Now  the  Chancery  Division  of  the  High  Court  of  Justice  («). 

'  The  Act  compels  a  judge  to  hear  questions  argued  in  chambers  (I), 
but  if  he  wishes  to  hear  further  argument  he  may  adjourn  the  summons 
into  Court  («).  In  cases  where  the  decision  is  in  favour  of  the  title, 
judgment  will  be  delivered  in  Court,  if  the  purchaser  desires  it  in  order 
to  strengthen  his  title  (x). 

*  It  was  at  one  time  thought  that  questions  of  law  or  constractioii 
only,  and  not  disputed  questions  of  fact,  could  be  decided  upon  a 
summary  application  under  this  section  (y).  But  it  has  now  been 
decided  by  the  Court  of  Appeal  that  "whatever  could  be  done  in 
chambers,  upon  a  reference  as  to  title  under  a  decree  where  the  contract 
was  established,"  in  an  action  for  specific  performance,  can  be  done  upon 
a  summons  under  this  section  (z).  And  in  one  case  the  judge  settled  the 
form  of  a  covenant  to  be  inserted  in  the  conveyance  (a). 

In  case  of  disobedience  to  an  order  under  tins  section,  an  application 
to  enforce  it  should  be  made  in  chambers,  and  if  an  action  for  specific 
performance  is  commenced  instead  it  will  be  dismissed  with  costs  (6). 

The  time  for  an  appeal  from  a  decision  or  order  under  this  section  is 
twenty-one  days  (c). 

The  following  are  some  of  the  questions  which  have  already  been  de- 
cided under  this  beneficial  enactment : — 

Whether  under  general  devises  by  a  mortgagee  (d)  and  trustee  (0),  the 
legal  estate  in  mortgaged  and  trust  property  respectively  passed.  Whether 
a  power  of  sale  authorizes  a  partition  (/).    Who  were  the  particular  per- 


(«)  86  k  87  Vict,  a  66,  s.  8i  (2). 

{t)  Re  Coleman  «k  Jarrom,  4  Ch.  D. 
166—168. 

{u)  Be  Cooper,  AUen  <fc  ffariech,  4 
Ch.  D.  802 ;  Re  Bnywn  <fe  Sibly,  8  Ch. 
D.  166;  Re  PoppU  <fe  jBorrott,  26  W. 
IL248. 

{x)  Re  Culeman  <fe  Jarrom,  4  Ch.  D. 
166,  168. 

(y)  Re  Popple  dk  BarraU,  26  W.  R. 
248. 

(z)  Re  Burroughs,  I/ynn  <£r  SexUm, 


6  Ch.  D.  601. 

(a)  Re  Gray  d:  M,  R,  Ch.,  44  L.  T. 
667. 

(6)  Thompson  v.  Ringer,  29  W.  B. 
620. 

(c)  Re  Blytk  <fc  Young,  18  Ch.  D. 
416. 

{d)  Be  Packman  A  Moss,  1  Ch.  D. 
214. 

(e)  Be  Brown  Js  Sibly,  8  Ch.  D.  166 

if)  Be  Frith  &  O^nn-ne,  8  Ch.  D. 
618. 
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sons  entitled  under  a  devise  to  a  class  {g).  Whether  the  rule  in  Shelley's  87  &  88 
case  applies  to  wills  as  well  as  to  deeds  Qi).  Whether  an  estate  tail  was  ^^  q  '  ' 
well  barred  (i).  Whether  an  attempted  limitation  was  void  for  remote-  ^  * 
ness  (A;).  Whether  a  post  nuptial  settlement  was  void,  as  against  a  subse- 
quent mortgagee  without  notice  {J),  What  succession  duty  was  payable, 
and  upon  what  events  (m).  Whether  a  father  is  a  guardian  capable 
of  consenting  to  a  gift  of  an  infant's  land  for  the  site  of  a  church  under 
36  &  37  Vict.  c.  50,  s.  1  (n).  Whether  a  married  woman  who  has 
obtained  a  protection  order  can  give  a  valid  receipt  for  a  legacy  without 
her  husband^s  concurrence  (o).  Whether  a  mortgagee  of  a  life  estate 
and  reversion  under  separate  instruments  containing  the  usual  powers, 
can  sell  the  fee  simple  in  j  ossession  under  his  separate  powers  of  sale, 
the  purchase-money  being  apportioned  (p).  Whether  two  surviving 
trustees  had  power  to  sell  without  the  concurrence  of  the  beneficiaries, 
where  powers  of  sale  and  management  had  been  given  to  them  jointly 
with  a  deceased  trustee  who  was  also  tenant  for  life  (g).  Whether  the 
devisee  in  trust  (r)  or  the  customary  heir  («)  of  a  last  surviving  trustee 
could  exercise  a  trust  for  sale.  Whether  an  administrator  with  will 
annexed  could  sell  real  estate  {t).  Whether  the  survivor  of  two  trustees 
in  bankruptcy  could  convey  alone  (w).  Whether  the  survivor  of  two 
joint  official  liquidators  could  affix  the  seal  of  the  company  to  an  instru- 
ment which  merely  carried  out  an  agreement  entered  into  by  himself 
and  his  colleague  for  the  sale  of  part  of  the  assets  of  the  company  (x). 
Whether  an  abstracted  deed  was  properly  stamped  (y).  Whether  the 
vendor  had  shown  a  title  to  the  soil  or  only  to  rights  of  pasturage  (»). 
Whether,  upon  a  purchase  at  £100  per  acre,  part  of  a  drain  which 
bounded  the  property  and  which  was  included  in  the  conveyance  was 
to  be  taken  into  account  in  calculating  the  purchase-money  (a). 
Whether  the  purchaser  can  insist  upon  an  answer  from  the  vendor  and 
his  solicitor  to  the  usual  requisition  as  to  the  existence  of  incumbrances 

ig)  Re  Coleman  d:  Jarrom,  4  Oh.  (q)  Re  Cook^s  Contract^  i  Cb.  D. 

D.166.  454. 

{h)   White  d:  Hindiee  Contract,  7  (r)  OihorM  to  Rowlett,  18  Ch.  D. 

Cb.  D.  201.  774. 

(t)  Re  Dudtony  27  W.  R.  179.  («)  Re  Morton  dk  HdUett,  16  Ch.  D. 

(*)  Re  Brmon  &  SiUy,  8  Ch.  D.  148. 
166.  (t)  Re  Clay  dt  TetUy,  16  Ch.  D.  8. 

(0  Re  Foster  ds  Lister,  25  W.  B.  («)  Re  WadddVs  Contract,  2  Ch.  D. 

563.  192. 

(m)  Re  Cooper,  Allen  ds  Harlech,  4  {x)  Re  Metropolitan  Bank  ds  Jones, 

Ch.  D.  802.  2  Ch.  D.  866. 

(n)  Re  Marquis  of  Salisbury,  L.  R.  (y)    Whiting  to  Loomes,  14  Ch.  D. 

20  Bq.  627 ;  2  Ch.  D.  29.  882  ;  17  Ch.  D.  10. 

(o)  Re  Covxx/rd  dc  Adam,  L.  B.  20  (z)  Re  Burroughs,  Lynn  ds  Sexton, 

Eq.  179.  6  Ch.  D.  601. 

{p)  Re  Cooper,  AUen  ds  Ha/rlech,  4  (a)  Re  Popple  <fc  Barratt,  26  W.  R. 

Ch.  P.  802.  248. 
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87  &  88    and  objections  to  title  (6).     Whether  a  vendor  who  declines  to  pay  off 
Vict  c.  78,  j^n  equitable  mortgage  (c)  or  who  knowingly  selk  with  a  defective  title 
8  *^*      can  take  advantage  of  the  usual  condition,  giving  him  power  to  rescind 
if  the  purchaser  insists  upon  any  objection  or  requisition  which  he 
declines  to  remove  or  comply  with  (d).    Whether  a  purchaser  from 
a  compounding  debtor  can  require  evidence  that  the  several  instalments 
of  the  composition  are  paid  or  secured  (e).    Whether  a  purchaser  can 
obtain  compensation  for  misdescription  after  conveyance  (/).    Whether 
a  disputed  covenant  ought  to  be  inserted  in  the  conveyance  (g).    What 
is  a  "rent  having  no  money  value"  under  s.  66  of 'the  C.  A-,  1881  (A). 
Costs.  *  The  costs  of  a  summons  will  usually  follow  the  event  (i),  even 

though  the  Court  holds  a  title  to  be  good  which  a  conveyancer  would 
not  advise  a  purchaser  to  accept  (k).  But  where  the  diflficulty  arose 
entirely  from  conflicting  authorities  no  order  was  made  as  to  costs, 
though  the  vendor  was  successful  (I).  And  the  same  course  was 
adopted  where  the  question  was  one  which  a  purchaser  might  fairly 
raise  (m).  But  where  a  purchaser's  summons  was  successful  upon  one 
point,  and  failed  upon  another,  the  vendor  was  ordered  to  pay  his 
costs  (n).  And  in  one  case,  as  reported,  it  appears  that  vendors  who 
took  out  a  summons  and  were  successful  upon  both  points,  were 
ordered  to  pay  costs  (o).  The  questions  raised  in  this  case  were,  how- 
ever, of  considerable  importance  and  some  difficulty,  and  gave  rise  to  a 
long  and  elaborate  judgment 
«  Now  the  High  Court  of  Justice  in  Ireland  (p). 

10.  This  Act  shall  not  apply  to  Scotland,  and  may  be 
cited  as  the  Vendor  and  Purchaser  Act,  1874 

tract,  i  Ch.  D.  464 ;  Re  Bwrouffk$, 
Lynn  dEr  Sexton,  6  Ch.  D.  601 ;  JU 
PoppU  <fe  BarraU,  26  W.  R.  248;  Re 
PhiUipa  (6  Perrfold,  19  SoL  J.  301. 

{k)  Otbome  to  RowUtt,  18  Ch.  D. 
774. 

{l)lhid. 

(m)  Re  Coward  dEr  Adam,  L.  R.  20 
Eq.  179;  Re  KearUy  di  Clayton's 
Contract,  7  Ch.  D.  616. 

(n)  Re  Solomon  d:  Davey,  19  SoL  J. 
716. 

(o)  Re  Cooper,  Allen  <fe  Harlech,  4 
Ch.  D.  802. 

tp)  40  &  41  Vict  c  67,  as,  4.  6, 
21,  36. 


87&88 
Vict,  a  78, 

§10. 

Extent 
and  short 
title  of 
Act 


(6)  Re  Solomon  de  Daveu,  19  SoL  J. 
715—846  ;  Re  Ford  d-  HUl,  10  Ch.  D. 
366. 

{c)  Re  Jackson  <b  Oakskott,  14  Ch. 
D.  861. 

(d)  Re  PhUUpi  d!  Penfold,  19  SoL 
J.  801. 

(«)  Re  Kea/rUy  d  CUvyton's  Contmct, 
7  Ch.  D.  616. 

(/)  Re  Turner  d  SkeUon,  18  Ch.  D. 
180. 

{g)  Re  Gray  d;  M.  R  Co,,  44  L.  T. 
667. 

(h)  Re  Smith  ds  StoU,  81  W.  R  411. 

(i)  Re  Packman  d-  Moss,  1  Ch.  D. 
2U;  Re  WadddCs  Contract,  2  Ch.  D. 
172;  8  Not  2794;  Re  Cooke* e  Con- 
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AS  AMENDED  BT 


THE  CONVEYANCING  ACT,  1882. 


44  &  45  Vict.  c.  41. 

An  Act  for  simj^lift/ing  and  improving  the  pi'actice  of  Con- 
veyancing ;  and  for  vesting  in  Trustees,  Mortgagees, 
and  others  various  powers  ccmmonly  conferred  by  pro- 
visions inserted  in  Settlements,  Alatigages,  Wills,  and 
other  Instruments;  and  foi'  amending  in  vanous 
particidars  the  Laiv  of  Property;  and  for  othe^^  pur- 
poses. 

Be  it  enacted,  &c. 

I. — Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  and    44  &  45 
Law  of  Property  Act,  1881.^  "  ^^J|-  ^^' 

(2.)  This  Act  shall  commence  and  take  effect  from  and  im - 

mediately  after  the  thirty-first  day  of  December,  one  thousand  titk; 
eight  hundred  and  eighty-one.  oommence- 

(3.)  This  Act  does  not  extend  to  Scotland.  extent 

1  This  Act  was  amended  by  the  Conveyancing  Act,  1882,  which  takes 
effect  from  the  Slst  of  December,  1882,  and,  like  this  Act,  does  not 
extend  to  Scotland.  By  s.  1  of  the  Act  of  1882,  the  two  Acts  may  be 
cited  together  as  **  the  Conveyancing  Act*,  1881  and  1882." 

P 
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44  A:  45 
Vict  c  41, 

§2. 

Interpre- 
tation of 
property, 
land,  &c. 


Manor. 


Convey- 
ance. 


Mortgage. 


Incum- 
brance. 


INTERPRETATION  CLAUSE. 

2.  In  this  Act — 

(i.)  Property,  unless  a  contrary  Intention  appears,  includes 
real  and  personal  property,  and  any  estate  or  interest  in  any 
property  real  or  pei*sonal,  and  any  debt,  and  any  thing  in 
action,  and  any  other  right  or  interest:  ^ 

(ii.)  Land,  unless  a  contrary  intention  appears,  includes 
land  of  any  tenure,  and  tenements  and  hereditaments,  cor- 
poreal or  incorporeal,  and  houses  and  other  buildings,  also  an 
undivided  share  in  land: 

(iii.)  In  relation  to  land,  income  includes  rents  and  profits, 
and  possession  includes  receipt  of  income: 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or  lord- 
ship. 

(v.)  Conveyance,  unless  a  contrary  intention  appears,  in- 
cludes assignment,  appointment,  lease,  settlement,  and  other 
assurance,  and  covenant  to  surrender,  made  by  deed,  on  a 
sale,  mortgage,  demise,  or  settlement  of  any  property,  or  on 
any  other  dealing  with  or  for  any  property;  and  convey, 
unless  a  contrary  intention  appears,  has  a  meaning  correspond- 
ing with  that  of  conveyance : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for 
securing  money  or  money's  worth ;  and  mortgage  money 
means  money,  or  money's  worth,  secured  by  a  mortgage ;  and 
mortgagor  includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagor,  or  entitled  to  redeem  a 
mortgage,  according  to  his  estate,  interest,  or  right,  in  the 
mortgaged  property ;  and  mortgagee  includes  any  person  from 
time  to  time  deriving  title  under  the  original  mortgagee ;  and 
mortgagee  in  possession  is,  for  the  purposes  of  this  Act,  a 
mortgagee  who,  in  right  of  the  mortgage,  has  entered  into 
and  is  in  possession  of  the  mortgaged  property : 

(vii.)  Incumbrance  includes  a  mortgage  in  fee,  or  for  a  less 
estate,  and  a  trust  for  securing  money,  and  a  lien,  and  a 
charge  of  a  portion,  annuity,  or  other  capital  or  annual  sum ; 
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and  incumbmncer  has  a  meaning  corresponding  with  that  of  ,  *^  *  ^5 

,  ,.,,  ^^  .  !?!,/>    Vict  c.  41, 

incumbrance,  and  includes  every  person  entitled  to  the  benent     j  2, 

of   an   incumbrance,   or  to   require   payment  or  discharge 

thereof: 

(viii.)  Purchaser,^  unless  a  contrary  intention  appears,  in-  PurchaBcr. 
eludes  a  lessee  or  mortgagee,  and  an  intending  purchaser, 
lessee,  or  mortgagee,  or  other  person,  who,  for  valuable  con- 
sideration, takes  or  deals  for  any  property;  and  purchase, 
unless  a  contrary  intention  appears,  has  a  meaning  correspond- 
ing with  that  of  purchaser;  but  sale  means  only  a  sale 
properly  so  called : 

(ix.)  Rent  includes  yearly  or  other  rent,  toll,  duty,  royalty,  Rent 
or  other  reservation,  by  the  acre,  the  ton,  or  otherwise ;  and 
fine  includes  premium  or  fore-gift,  and  any  payment,  con- 
sideration, or  benefit  in  the  nature  of  a  fine,  premium,  or 
fore-gift : 

(x.)  Building    purposes    include    the    erecting    and    the  Building, 
improving  of,  and  the  adding  to,  and  the  repairing  of  build- 
ings; and  a  building  lease  is  a  lease  for  building  purposes  or 
purposes  connected  therewith: 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes,  that  is,  Mining 
the  searching  for,  winning,  working,  getting,  making  mer-     ^^' 
chantable,  carrying  away,  or  disposing  of  mines  and  minerals, 
or  purposes  connected  therewith,  and   includes   a  grant  or 
licence  for  mining  purposes: 

(xii.)  Will  includes  codicil :  WiU. 

(xiii.)  Instrument  includes  deed,  will,  inclosure  award,  and  In^tm- 
Act  of  Parliament:  °'^"*- 

(xiv.)  Securities  include  stocks,  funds,  and  shares :  Socuritles. 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement,  and  Bank- 
any  other  act  or  proceeding  in  law  having,  under  any  Act  "^P**^^' 
for  the   time   being  in  force,  eflects  or   results   similar  to 
those  of  bankruptcy;  and  bankrupt  has  a  meaning  corres- 
ponding with  that  of  bankruptcy : 

(xvi.)  Writing  includes  print ;  and  words  referring  to  any  Writing, 
instrument,  copy,  extract,  abstract,  or  other  document  include 
any  such  instrument,  copy,  extract,  abstract,  or  other  docu- 

p  2 
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44  k  45   ment  being  in  writing  or  in  print,  or  partly  in  writing  and 

(xvii.)  Person  includes  a  corporation : 

Penon.  (xviiL)  Her  Majesty's  High  Court  of  Justice  is  referred  to 

The  Court.        . ,      ^ 

as  the  Court. 


1  The  definition  of  "property  "  in  the  C.  A.,  1882,  is  as  follows  :— 

"  Property  includes  real  and  personal  property  and  any  debt,  and  any 
thing  in  action,  and  any  right  or  interest  in  the  nature  of  property, 
whether  in  possession  or  not." 

*  Compare  the  definition  of  "  purchaser  'Mn  8.  1  (4X  ii,  of  the  C.  A., 
1882,  which  is  as  follows  : — 

"  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending  purchaser, 
lessee  or  mortgagee,  or  other  person,  who,  for  valuable  consideration, 
takes  or  deals  for  property,  and  purchase  has  a  meaning  corresponding 
with  that  of  purchaser.** 


II.— Sales  and  other  Transactions. 

CONTRACTS   FOR  SALE.^ 

44  &  45        3. — (1.)  Under  a  conti-act  to   sell  and   assign  a  term  of 

*  8  3     *  y®^^  derived  oi^t  of  a  leasehold  interest  in  land,  the  intended 

—   — '—'  assign  shall  not  have  the  right  to  call  for  the  title  to  the 

Applica-      1  T_   ij 

tion  of       leasehold  reversion. 

■^^  (2.)  Where  land  of  copyhold  or  customary  tenure  has  been 

of  tale  to    converted   into  freehold  by  enfranchisement,  then,  under  a 
chaSw^       contract  to  sell  and  convey  the  freehold,  the  purchaser  shall 

not  have  the  right  to  call  for  the  title  to  make  the  en- 

franchisement.2 
Produc-         (3.)  A  purchaser  of  any  property  shall  not  require  the 
J^^^pj^^jy  production,  or  any  abstract  or  copy,  of  any  deed,  will,  or 
to  com-      other  document,  dated  or  made  before  the  time  prescribed 
meijr       ^y  1^^>  o^  stipulated,  for  commencement  of  the  title,  even 

though  the  same  creates  a  power  subsequently  exercised  by 
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an   iDStniment  abstracted   in  the  abstract  furnished  to  the^f^*^*'^ 
purchaser;  nor  shall   he  require  any  information,  or  make      53 

any  requisition,  objection,  or  inquiry,  with*  respect  to  any 

such  deed,  will,  or  document,  or  the  title  prior  to  that  time, 
notwithstanding  that  any  such  deed,  will,  or  other  document, 
or  that  prior  title  is  recited,  covenanted  to  be  produced,  or 
noticed;  and  he  shall  assume,  unless  the  contrary  appears, 
that  the  recitals,  contained  in  the  abstracted  instruments, 
of  any  deed,  will,  or  other  document,  forming  part  of  that 
prior  title,  are  correct,  and  give  all  the  material  contents 
of  the  deed,  wiU,  or  other  document  so  recited,  and  that 
every  document  so  recited  was  duly  executed  by  all  neces- 
sary parties,  and  perfected,  if  and  as  required,  by  fine, 
recovery,  acknowledgment,  inrolment,  or  otherwise. 

(4.)  Where  land  sold  is  held  by  lease  (not  including  under-  Effect  of 
lease),  the    purchaser    shall    assume,  unless    the  contrary  J^'on*' 
appears,  that  the  lease  was  duly  granted;  and,  on  production  ?**®  ^^ 
of  the  receipt  for  the  last  payment  due  for  rent  under  the 
lease  before  the  date  of  actual  completion  of  the  purchase, 
he  shall  assume,  unless  the  contrary  appears,  that  all  the 
covenants  and  provisions  of  the  lease  have  been  duly  per- 
formed and  observed  up  to  the  date  of  actual  completion  of 
the  purchase. 

(5.)  Where  land  sold  is  held  by  under-lease,  the  purchaser  On  sate  of 
shall  assume,  unless  the  contrary  appears,  that  the  under-  J^"' 
lease  and  every  superior  lease  were  duly  granted ;  and,  on 
production  of  the  receipt  for  the  last  payment  due  for  rent 
under  the  under-lease  before  the  date  of  actual  completion 
of  the  purchase,  he  shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the  under- lease  have 
been  duly  performed  and  observed  up  to  the  date  of  actual 
completion  of  the  purchase,  and  further  that  all  rent  due 
under  every  superior  lease,  and  all  the  covenants  and  pro- 
visions of  every  superior  lease,  have  been  paid  and  duly 
performed  and  observed  up  to  that  date. 

(6.)  On  a  sale  of  any  property,  the  expenses  of  the  pro-  Expense 
duction  and  inspection  of  all  Acts  of  Parliament,  inclosure  llj^^^^' 
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44  &  45    awards,  records,   proceedings  of  courts,  court   roUs,    deeds, 

«*g     *  wills,  probates,  letters  of  administration,  and   other  docu- 

— -  ments,  not  in  the  vendor's  possession,  and  the  expenses  of 

all  journeys  incidental  to  such  production  or  inspection,  and 

the  expenses  of  searching  for,  procuring,  making,  verifying, 

and   producing  all    certificates,  declarations,  evidences,  and 

information  not  in  the  vendor's  possession,  and  all  attested, 

stamped,  office,  or  other  copies  or  abstracts  of,  or  extracts 

from,  any  Acts  of  Parliament  or  other  documents  aforesaid, 

not   in    the   vendor's   possession,   if   any   such   production, 

inspection,  journey,  search,  procuring,  making,  or  verifying  is 

required    by   a  purchaser,    either    for    verification   of    the 

abstract,  or  for  any  other  purpose,  shall  be  borne  by  the 

purchaser  who  requires  the  same;    and  where  the  vendor 

retains  possession  of  any  document,  the  expenses  of  making 

any  copy  thereof,  attested  or  unattested,  which  a  purchaser 

requires   to  be  delivered  to  him,  shall   be  borne   by  that 

purchaser. 

Single  (7.)  On  a  sale  of  any  property  in  lot^,  a  purchaser  of  two 

or  more  lots,  held  wholly  or  partly  under  the  same  title,  shall 

not  have  a  right  to  more  than  one  abstract  of  the  common 

title,  except  at  his  own  expense. 

How  far         (8.)  This  section  applies  only  to  titles  and  purchasers  on 

appHes**^'*  sales  properly  so  called,  notwithstanding  any  interpretation 

in  this  Act. 

(9.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  contract  of  sale,  and  shall 
have  effect  subject  to  the  terms  of  the  contract  and  to  the 
provisions  therein  contained. 

(10.)  This  section  applies  only  to  sales  made  after  the 
commencement  of  this  Act. 

(11.)  Nothing  in  this  section  shall  be  construed  as  binding 
a  purchaser  to  complete  his  purchase  in  any  case  where,  on 
a  contract  made  independently  of  this  section,  and  containing 
stipulations  similar  to  the  provisions  of  this  section,  or  any 
of  them,  specific  performance  of  the  contract  would  not  be 
enforced  against  him  by  the  Court. 
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*  Fdf  notes  on  this  section,  and  s.  13  of  this  Act,  see  s.  2  of  the    44  &  45 
V.  &  P.  Act,  1874  (o),  under  the  title  "  Rights  under  Open  Contract''  (6).  ^^  •'«  *^* 

^  As  to  the  right  of  a  copyholder  to  an  acknowledgment  of  right  to .     ^ 
production  of  the  muninieutd  of  the  lord's  title  on  an  enfranchisement, 
see  Ee  Agg- Gardner  (c). 


CONVEYANCE  BY  VENDOR'S  EXECUTOR. 

4. — ',1.)  Where   at   the   death  of  any  person^  there   is   44  &  45 
subsisting  a  contract  enforceable  against  his  heir  or  devisee.^     a'S*^* 

for  the  sale  of  the   fee  simple   or  other  freehold  interest, - 

descendible  to  his  heirs  general,^  in  any  land,  his  personal  tion  of*' 
representatives  shall,  by  virtue  of  this  Act,  have  power  to  ^^^'^^ 
convey  the  land  for  all  the  estate  and  interest  vested  in  him  death, 
at  his  death,  in  any  manner  proper  for  giving  efifect  to  the 
contract.^ 

(2.)  A  conveyance  made  under  this  section  shall  not 
aflfect  the  beneficial  righta^of  any  person  claiming  under  any 
testamentary  disposition  or  as  heir  or  next  of  kin  of  a 
testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after  the 
commencement  of  this  Act. 


*  Compare  s.  30  of  this  Act,  which  takes  the  place  of  the  repealed 
s.  5  of  the  V.  &  P.  Act,  1874,  and  s.  48  of  the  Land  Transfer  Act,  1875. 
See  also  the  notes  on  those  sections  (rf)  as  to  the  necessity  for  this 
provision. 

*  It  nuist  be  observetl  that  the  power  couferred  hy  this  section  can 
ouly  be  exercised  where  the  testator  or  intestate  has  entered  into  a  valid 
contract,  binding  upon  his  devisee  or  heir.  If,  therefore,  there  is  any 
reasonable  ground  upon  which  the  heir  or  devisee  can  dispute  the 
validity  of  the  contract,  the  legal  personal  representative  cannot  safely 
convey  until  the  Court  has  decided  the  question. 

3  The  section  applies  to  a  sale  of  a  base  fee,  and  an  estate  pur  autte 
vie,  but  not  of  an  estate  tail. 

(a)  37  &  38  Vict.  c.  78.  (c)  25  Ch.  D.  600. 

(6)  P.  192,  ante.  {d}  P.  201,  ante. 
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DISCHARGE  OF  INCUMBRANCES  ON  SALE. 

44  k  45        5, — (1.)  Where  laud  subject  to  any  incumbrance/  whether 

'  8  5     *  immediately  payable  or  not,  is  sold  by  the  Court,  or  out  of 

rr —  Court,  the  Court  may,  if  it  thinks  fit,  on  the  application*  of 

ProviMon  111*  11  '  /^ 

by  Court  any  party  to  the  sale,  direct  or  allow  payment  into  Court,  m 
brar^T™'  ^^^  ^^  ^^  annual  sum*  charged  on  the  land,  or  of  a  capital 
and  sale  sum  charged  on  a  determinable  interest  in  the  land,  of  such 
therefrom,  amouut  as,  whcu  invested  in  Government  securities,  the 
Court  considers  will  be  sufficient,  by  means  of  the  dividemls 
thereof,  to  keep  down  or  otherwise  provide  for  that  charge, 
and  in  any  other  case  of  capital  money  charged  on  the  land, 
of  the  amount  sufficient  to  meet  the  incumbrance  and  any 
interest  due  thereon ;  but  in  either  case  there  shall  also  be 
paid  into  Court  such  additional  amount  as  the  Court  con- 
siders will  be  sufficient  to  meet  the  contingency  of  further 
costs,  expenses,  and  interest,  and  any  other  contingency, 
except  depreciation  of  investments,  not  exceeding  one-tenth 
part  of  the  original  amount  to  be  paid  in,  unless  the  Court 
for  special  reason  thinks  fit  to  require  a  larger  additional 
amount. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either 
after  or  without  any  notice  to  the  incumbrancer,*  as  the 
Court  thinks  fit,  declare  the  land  to  be  freed  from  the 
incumbrance,^  and  make  any  order  for  conveyance,  or 
vesting  order,  proper  for  giving  effect  to  the  sale,  and  give 
directions  for  the  retention  and  investment  of  the  money  in 
Court. 

(3.)  After  notice  served  on  the  persons  interested  in  or 
entitled  to  the  money  or  fund  in  Court,  the  Court  may  direct 
payment  or  transfer  thereof  to  the  persons  entitled  to  receive 
or  give  a  discharge  for  the  same,  and  generally  may  give 
directions  respecting  the  application  or  distribution  of  the 
capital  or  income  thereof. 
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(4.)  This  section  applies   to  sales  not  completed  at  the    f  ^  *  ^^ 
commencement  of  this  Act,  and  to  sales  thereafter  made.  {  5 

1  See  the  definition  of  " incumbrance'*  in  8.  2  (vii),  ant^,  p.  210. 

2  This  application  must  be  made  by  summons  in  the  Chancery  Applica- 
Division,  to  be  served  on  such  persons,  if  any,  as  the  Court  thinks  fit ;  ^^^  ^7 
and  the  Court  has  full  power  to  make  such  order  as  it  thinks  fit 
respecting  the  costs  (d). 

3  Accordingly,  the  Court  will  not,  upon  the  further  consideration  of 
an  administration  action,  order  real  estate  to  be  sold  free  from  an 
annuity,  but  will  leave  the  matter  to  be  dealt  with  on  summons  in 
chambers  («). 

*  Although  the  power  of  acting  without  notice  to  the  incumbrancer  will  Notice  to 
be  very  beneficial  in  cases  where  it  is  impossible  or  extremely  difficult  £?J"*' 
to  serve  him,  it  is  probable  that  the  Court  will  require  notice  to  him 
whenever  it  can  be  promptly  and  easily  given,  and  will,  in  the  rare 

cases  where  notice  is  dispensed  with,  require  very  strict  proof  of  the 
amount  due  to  him. 

*  Hitherto,  the  Court,  in  ordering  a  sale  of  real  estate,  has  directed  it  to 
take  place  subject  to  the  claims  of  such  incumbrancers  as  did  not 
consent  to  the  sale.  This  section  enables  a  sale  under  an  order  of  the 
Court  to  be  made  free  from  the  claims  of  incimibrancers,  whether  they 
consent  or  not. 

But  an  order  for  the  sale  of  land  free  from  an  incumbrance,  the  Form  of 
incumbrancer  not  being  a  party  to  the  action,  should  follow  the  words  of  ^^®r. 
the  statute  (which  are  to  be  interpreted  strictly),  and,  after  directing 
payment  into  Court  of  the  purchase  money,  and  setting  apart  a 
sufficient  amount  to  meet  the  claims  of  the  incumbrancer,  proceed  to 
declare  that  thereupon  any  person  interested  may  be  at  liberty  to 
apply  in  chambers  for  a  declaration  that  the  land  is  freed  from  the 
incumbrance  (/). 

This  section  is  permissive,  and  does  not  enable  a  purchaser  to  compel 
a  vendor  to  apply  for  an  order  declaring  land  to  be  fi*ce  from  an  incum- 
brance which  he  would  not,  before  tliis  Act,  have  been  compelled  to  pay 
off.  A  plot  of  land  was  sold  by  a  railway  company  for  iJ868,  subject  to 
condition  for  rescission  if  the  purchaser  should  insist  upon  any  objection 
which  the  company  should  decline  to  remove.  It  was  subsequently  dis- 
covered that  the  land  was  subject  to  a  rentcharge  of  ^63,  and,  on  a 
Bummons  by  the  purchaser,  Pkarson,  J.,  held  that  he  could  not  compel 
the  company  to  apply  to  the  Court  under  this  section  (g). 

{d)  See  8.  69,  po$t,  p.  320.  {g)   Re  G.  N.  R,  Co.  <£?  Sandei'ion^ 

(e)  Patching  v.  Btdl,  30  W.  R,  244.      25  Cb.  D.  788. 
(/)  Dickin  v.  Dickin,  30  W.  R.  887. 
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GENERAL  WORDS. 

41  k  45  g,_(l.)  A  conveyance  of  land  shall  be  deemed  to  include 
ft  g  '  and  shall  by  virtue  of  this  Act  operate  to  convey,  with 
-; —  -  —  the  land,  all  buildings,  erections,  fixtures,  commons,  hedges, 
words  in  ditches,  fences,  ways,  waters,  watercourses,  liberties,  privil^es, 
^^^^^  easements,  rights,  and  advantages  whatsoever,  appertaining 
land.  or  reputed  to  appertain  to  the  land,  or  any  part  thereof,  or  at 

the  time  of  conveyance^  demised,  occupied,  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to 
the  land  or  any  part  thereof. 
On  con-  (2.)  A  conveyance  of  land,  having  houses  or  other  buildings 
bmldiDgs.  thereon,  shall  be  deemed  to  include  and  shall  by  virtue  of 
this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas, 
courts,  courtyards,  cisterns,  sewers,  gutters,  drains,  ways, 
passages,  lights,  watercourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining  or  reputed 
to  appertain  to  the  land,  houses,  or  other  buildings  conveyed 
or  any  of  them,  or  any  part  thereof,  or  at  the  time  of  con- 
veyance^ demised,  occupied,  or  enjoyed  with,  or  reputed  or 
known  as  part  or  parcel  of  or  appurtenant  to,  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof. 
On  con-  (3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include 
veyance  of  ^^jj j  gj^^^jj  |jy  yi^tue  of  this  Act  operate  to  convey,  with  the 
manor,  all  pastures,  feedings,  wastes,  warrens,  commons, 
mines,  minerals,  quarries,  furzes,  trees,  woods,  underwoods, 
coppices,  and  the  ground  and  soil  thereof,  fishings,  fisheries, 
fowlings,  courts  leet,  courts  baron,  and  other  courts,  view  of 
frankpledge  and  all  that  to  view  of  frankpledge  doth  belong, 
mills,  mulctures,  customs,  tolls,  duties,  reliefs,  heriots,  fines, 
sums  of  money,  amerciaments,  waifs,  estrays,  chief-rents,  quit- 
rents,  rents  charge,  rents  seek,  rents  of  assize,  fee  farm  rents, 
services,  royalties,  jurisdictions,  franchises,  liberties,  privileges, 
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easements,  profits,  advantages,  rights,  emoluments,  and  here-    ^.^  *  ^^ 
ditaments  whatsoever,  to  the  manor  appertaining  or  reputed     j  g^ 

to  appertain,  or  at  the  time  of  conveyance  demised,  occupied, 

or  enjoyed  with  the  same,  or  reputed  or  known  as  part,  parcel, 
or  member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as  a  contrary  Section 
intention  is  not  expressed  in  the  conveyance,  and  shall  have  excluded 
effect  subject  to  the  terms  of  the  conveyance  and  to  the  pro- 
visions therein  contained.* 

(o.)  This  section  shall  not  be  construed  as  giving  to  any 
person  a  better  title  to  any  property,  right,  or  thing  in  this 
section  mentioned  than  the  title  which  the  conveyance  gives 
to  him  to  the  land  or  manor  expressed  to  bo  convoyed,  or  as 
conveying  to  him  any  property,  right,  or  thing  in  this  section 
mentioned,  further  or  otherwise  than  as  the  same  could  have 
been  conveyed  to  him  by  the  conveying  parties.^ 

(6.)  This  section  applies  only  to  conveyances  made  after 
the  commencement  of  this  Act.* 

1  Tills  section  has  the  same  effect  as  if  the  general  woixls  epecified 
therein  were  copied  into  the  conveyance.  The  usual  general  woixls  may, 
therefore,  be  safely  omitted  in  reliance  upon  this  provision  in  ordinary 
cases;  but  where  it  is  desired  to  revive  an  easement  which  has  become 
extinguished  by  unity  of  possession,  and  which  is  not  at  the  time  of  coU' 
veyance  enjoyed  with  the  property  conveyed,  it  will  stiU  be  prudent  to 
insert  the  wonls  "  Together  with  all  rights,  easements,  and  appurten- 
ances with  the  premises  at  any  time  heretofore  exercised  or  enjoyed  "  (y). 

2  If  any  easements  or  appiu-tenances  are  intended  not  to  pass  to  the 
purchaser,  care  must,  of  course,  be  taken  specially  to  reserve  them  to  the 
vendor. 

'  In  other  words,  the  piu^chaser  w  ill  get  the  same  title  to  all  easementa 
and  appurtenances  as  to  the  land. 
*  The  commencement  of  the  Act  is  31st  December,  1881 

{(/)  Barlow  v.  Rhodes,  1  Cr.  &  M.  448. 
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COVENANTS  FOR  TITLE. 


44&45 
Vict  c.  41, 

§7, 

Covenants 
for  tiUe 
to  be 
implied. 


On  con- 
veyance 
for  value, 
by  bene- 
ficial 
owner. 
Right  to 
convey. 


Quiet  en- 
joyment 


7, — (1.)  In  a  conveyance'  there  shall,  in  the  several 
cases  in  this  section  mentioned,  be  deemed  to  be  included, 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act, 
be  implied,*  a  covenant  to  the  eflfect  in  this  section  stated, 
by  the  person'  or  by  each  person  who  conveys,  as  far  as 
regards  the  subject-matter  or  share  of  subject-matter  expressed 
to  be  conveyed  by  him,  with  the  person,'  if  one,  to  whom 
the  conveyance  is  made,  or  with  the  persons  jointly,  if  more 
than  one,  to  whom  the  conveyance  is  made  as  joint  tenants, 
or  with  each  of  the  persons,  if  more  than  one,  to  whom  the 
conveyance  is  made  as  tenants  in  common,  that  is  to  say : 

(A.)  In  a  conveyance*  for  valuable  consideration*  other 
than  a  mortgage,  the  following  covenant  by  a  person  who 
conveys  and  is  expressed  to  convey*  as  beneficial  owner 
(namely) : 

That,  notwithstanding  anything  by  the  person  who  so  con- 
veys, or  any  one  through  whom  he  derives  title,  other- 
wise than  by  purchase  for  value,^  made,  done,  executed, 
or  omitted,  or  knowingly  suflered,  the  person  who  so 
conveys,  has,  with  the  concurrence  of  every  other 
person,  if  any,  conveying  by  his  direction,  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed, 
subject  as,  if  so  expressed,  and  in  the  manner  in  which, 
it  is  expressed  to  be  conveyed,  and  that,  notwithstand- 
ing anything  as  aforesaid,  that  subject-matter  shall 
remain  to  and  be  quietly  entered  upon,  received,  and 
held,  occupied,  enjoyed,  and  taken,  by  the  person  to 
whom  the  conveyance  is  expressed  to  be  made,  and 
any  person  deriving  title  under  him,  and  the  benefit 
thereof  shall  be  received  and  taken  accordingly,  with- 
out any  lawful  interruption  or  disturbance  by  the 
person  who  so  conveys  or  any  person  conveying  by  his 
direction,  or  rightfully  claiming  or  to  claim  by,  through, 
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under,  or  in  trust  for  the  person  who  so  conveys,  or  y^*  *  ^jl 
any  person  conveying  by  his  direction,  or  by,  through,  {  7^ 
or  under  any  one  not  being  a  person  claiming  in 
respect  of  an  estate  or  interest  subject  whereto  the 
conveyance  is  expressly  made,  through  whom  the 
pei*son  who  so  conveys  derives  title,  otherwise  than 
by  purchase  for  value ;  and  that,  freed  and  discharged  ^wedom 
from,  or  otherwise  by  the  person  who  so  conveys  suffi-  incuin* 
ciently  indemnified  against,  all  such  estates,  incum-  ^'•"'^ 
brances,  claims,  and  demands  other  than  those  subject 
to  which  the  conveyance  is  expressly  made,  as  either 
before  or  after  the  date  of  the  conveyance  have  been 
or  shall  be  made,  occasioned,  or  suflfered  by  that  person 
or  by  any  person  conveying  by  his  direction,  or  by  any 
person  rightfully  claiming  by,  through,  under,  or  in 
trust  for  the  person  who  so  conveys,  or  by,  through,  or 
under  any  person  conveying  by  his  direction,  or  by, 
through,  or  under  any  one  through  whom  the  person 
who  so  conveys  derives  title,  otherwise  than  by  pur- 
chase for  value  ;  and  further,  that  the  person  who  so 
conveys,  and  any  person  conveying  by  his  direction, 
and  eveiy  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  convey- 
ance, other  than  an  estate  or  interest  subject  whereto 
the  conveyance  is  expressly  made,  by,  through,  under, 
or  in  trust  for  the  person  who  so  conveys,  or  by, 
through,  or  under  any  person  conveying  by  his  direc- 
tion, or  by,  through,  or  under  any  one  through  whom 
the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value,  will,  from  time  to  time 
and  at  all  times  after  the  date  of  the  conveyance, 
on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any 
person  deriving  title  under  him,  execute  and  do  all 
such  lawful  assurances  and  things  for  further  or  more  Further 
perfectly  assuring  the  subject-matter  of  the  convey-  *«»»"'*«*<5®- 
ance  to  the  person  to  whom  the  conveyance  is  made. 
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44&45 
Vict.  c.  41, 

§7. 


On  convey- 
ance of 
leaseholds 
for  value, 
by  bene- 
ficial 
owner. 


Validity  of 
lease. 


On  mort- 
gage, by 
beneficial 
owner. 

Right  to 
convey. 

Quiet  en* 
joyment. 


and  to  those  deriving  title  under  him,  subject  as,  if  so 
expressed,  and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  made,  as  by  him  or  them  or 
any  of  them  shall  be  reasonably  required : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed 
to  include  a  conveyance  in  consideration  of  marriage).® 

(B.)  In  a  conveyance  of  a  leasehold  property^  for  valu- 
able consideration,  otlier  than  a  mortgage,  the  following 
further  covenant  by  a  person  wlio  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely) : 

That,  notwithstanding  anything  by  the  person  who  so 
conveys,  or  any  one  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value,  made,  done, 
executed,  or  omitted,  or  knowingly  suffered,  the  lease 
or  grant  creating  the  term  or  estate  for  which  the 
land  is  conveyed  is,  at  the  time  of  conveyance,  a  good, 
valid,  and  effectual  lease  or  grant  of  the  property  con- 
veyed, and  is  in  full  force,  unforfeited,  unsurrendered, 
and  in  nowise  become  void  or  voidable,  and  that,  not- 
withstanding anything  as  aforesaid,  all  the  rents 
reserved  by,  and  all  the  covenants,  conditions,  and 
agreements  contained  in  the  lease  or  grant,  and  on  the 
part  of  the  lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed,  and  performed, 
have  been  paid,  observed,  and  performed  up  to  the 
time  of  conveyance : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed 
to  include  a  conveyance  in  consideration  of  marriage)® : 

(C.)  In  a  conveyance  by  way  of  mortgage,  the  following 
covenant  by  a  person  who  conveys  and  is  expressed  to  convey 
as  beneficial  owner  (namely): 

That  the  person  who  so  conveys,  has,  with  the  concurrence 
of  every  other  person,  if  any,  conveying  by  his  direc- 
tion, full  power  to  convey  the  subject-matter  expressed 
to  be  conveyed  by  him,  subject  as,  if  so  expressed,  and 
in  the  manner  in  which  it  is  expressed  to  be  conveyed ; 
and  also  that,  if  default  is  made  in  payment  of  the 
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money  intended  to  be  secured  by  the  conveyance,  or    f  ^  *  ^^ 
any  interest  thereon,  or  any  part  of  that  money  or     j  y^ 
interest,  contrary  to  any  provision  in  the  conveyance, 
it  shall  be  lawful  for  the  person  to  whom  the  convey- 
ance is  expressed  to  be  made,  and  the  persons  deriving 
title  under  him,  to  enter  into  and  upon,  or  receive, 
and  thenceforth  quietly  hold,  occupy,  and  enjoy  or 
take  and   have,  the  subject-matter  expressed  to  be 
conveyed,  or  any  part  thereof,  without  any  lawful  in- 
temiption  or  disturbance  by  the  person  who  so  conveys, 
or  any  person  conveying  by  his  direction,  or  any  other 
person  not  being  a  person  claiming  in  respect  of  an  estate 
or  interest  subject  whereto  the  conveyance  is  expressly 
made;  and  that,  freed  and  discharged  from,  or  other-  Freedom 
wise  by  the  person  who  so  conveys  sufficiently  in-  incum- 
demnified  against,  all  estates,  incumbrances,  claims,  ^^^^ce. 
and    demands  whatever,   other    than    those    subject 
whereto  the  conveyance  is  expressly  made;  and  further,  Further 

.,  1  m  ,  assurance. 

that  the  person  who  so  conveys  and  every  person  con- 
veying by  his  direction,  and  every  person  deriving 
title  under  any  of  them,  and  every  other  person 
having  or  rightfully  claiming  any  estate  or  interest  in 
the  subject-matter  of  conveyance,  or  any  part  thereof, 
other  than  an  estate  or  interest  subject  whereto  the 
conveyance  is  expressly  made,  will  from  time  to  time 
and  at  all  times,  on  the  request  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any 
person  deriving  title  under  him,  but,  as  long  as  any 
right  of  redemption  exists  under  the  conveyance,  at 
the  cost  of  the  person  so  conveying,  or  of  those  deriving 
title  under  him,  and  afterwards  at  the  cost  of  the 
person  making  the  request,  execute  and  do  all  such 
lawful  assurances  and  things  for  further  or  more  per- 
fectly assuring  the  subject-matter  of  conveyance  and 
every  part  thereof  to  the  person  to  whom  the  convey- 
ance is  made,  and  to  those  deriving  title  under  him, 
subject  as,  if  so  expressed,  and  in  the  manner  in  which 
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the  conveyance  18  expressed  to  be  made,  as  by  him  or 
them  or  any  of  them  shall  be  reasonably  required. 
(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold 

property,  the  following  further  covenant  by  a  person  who 

conveys  and    is   expressed   to   convey   as  beneficial   owner 

(namely): 

That  the  lease  or  grant  creating  the  term  or  ^tate  for 
which  the  land  is  held  is,  at  the  time  of  conveyance,  a 
good,  valid,  and  effectual  lease  or  grant  of  the  land 
conveyed  and  is  in  full  force,  iinforfeited,  and  un- 
surrendered and  in  nowise  become  void  or  voidable, 
and  that  all  the  rents  reserved  by,  and  all  the 
covenants,  conditions,  and  agreements  contained  in, 
the  lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under  him  to 
be  paid,  observed,  and  performed,  have  been  paid, 
observed,  and  performed  up  to  the  time  of  convey- 
ance: and  also  that  the  person  so  conveying,  or  the 
persons  deriving  title  under  him,  will  at  all  times,  as 
long  as  any  money  remains  on  the  security  of  the 
conveyance,  pay,  observe,  and  perform,  or  cause  to  be 
paid,  observed,  and  performed  all  the  rents  reserved 
by,  and  all  the  covenants,  conditions,  and  agreements, 
contained  in,  the  lease  or  grant,  and  on  the  part  of  the 
lessee  or  grantee  and  the  persons  deriving  title  under 
him  to  be  paid,  observed,  and  perfonned,  and  will  keep 
the  person  to  whom  the  conveyance  is  made,  and  those 
deriving  title  under  him,  indemnified  against  all  actions, 
proceedings,  costs,  charges,  damages,  claims,  and  de- 
mands, if  any,  to  be  incurred  or  sustained  by  him  or 
them  by  reason  of  the  non-payment  of  such  rent 
or  the  non-observance  or  non-performance  of  such 
covenants,  conditions,  and  agreements,  or  any  of 
them. 
(E.)  In  a  conveyance  by  way  of  settlement^  the  following 

covenant  by  a  person  who  conveys  and  is  expressed  to  convey 

as  settlor  (namely): 
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That  the  person  so  conveying,  and  every  person  deriving    ^^  *  ^^ 
title  under  him  by  deed  or  act  or  operation  of  law  in     g'y^ 

his  lifetime  subsequent  to  that  conveyance,  or  by 

testamentarj'  dispositioQ  or  devolution  in  law,  on  his  aK^urauce, 
death,  will,  from  time  to  time,  and  at  all  times,  after  li™»^ '• 
the  date  of  that  conveyance,  at  the  request  and  cost  of 
any  person  deriving  title  thereunder,  execute  and  do 
all  such  lawful  $issurances  and  things  for  further  or 
more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  persons  to  whom  the  conveyance  is 
made  and  those  deriving  title  under  them,  subject  as, 
if  so  expressed,  and  in  the  manner  in  which  the  con- 
veyance is  expressed  to  be  made,  as  by  them  or  any 
of  them  shall  bo  reasonably  required. 
(F.)  In  any  conveyance,  the  following  covenant  by  every  On  con- 
person  who  conveys  and  is  expressed  to  convey  as  trustee®  ^l^^^  ^^ 
or  mortgagee,  or  as  personal  representative  of  a  deceased  mortgagee, 
person,  or  as  committee  of  a  lunatic  so  found  by  inquisi- 
tion, or  under  an  order  of  the  Court,  which  covenant  shall 
be  deemed  to  extend  to  every  such  person's  own  acts  only 
(namely): 

That  the  person  so  conveying  has  not  executed  or  done,  or  Against 
knowingly  suffered,  or  been  party  or  privy  to,  any  {^"^ncls 
deed   or  thing,  whereby  or  by  means  whereof  the 
subject-matter  of  the  conveyance,  or  any  part  thereof, 
is  or  may  be  impeached,  charged,  affected,  or  incum- 
bered in  title,  estate,  or  otherwise,  or  whereby  or  by 
means  whereof  the  person  who  so  conveys  is  in  any- 
wise hindered  from  conveying  the  subject-matter  of 
the  conveyance,  or  any  part  thereof,  in  the  manner  in 
which  it  is  expressed  to  be  conveyed. 
(2.)  Where  in  a  conveyance  it  is  expressed  that  by  direc-  Convey- 
tion  of  a  person  expressed  to  direct  as  beneficial  owner  another  dh^^ction 
person  conveys,  then,  within  this  section,  the  person  giving  2^^^**°* 
the  direction,  whether  he  conveys  and  is  expressed  to  convey  owner, 
as  beneficial  owner  or  not,  shall  be  deemed  to  convey  and  to 
be  expressed  to  convey  as  beneficial  owner  the  subject-matter 

Q 
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44&45    so  conveyed  by  his  direction;  and  a  covenant  on  Lis  part 
g'y     '  shall  be  implied  accordingly. 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  and  the  husband  also  conveys^®  and  is 
and^wife  expressed  to  convey  as  beneficial  owner,  then,  within  this 
section,  the  wife  shall  be  deemed  to  convey  and  to  be 
expressed  to  convey  by  direction  of  the  hnsband,  as  beneficial 
owner;  and,  in  addition  to  the  covenant  implied  on  the  part 
of  the  wife,  there  shall  also  be  implied,  fii'st,  a  covenant  on 
the  part  of  the  husband  as  the  person  giving  that  direction, 
and  secondly,  a  covenant  on  the  part  of  the  husband  in 
the  same  terms  as  the  covenant  implied  on  the  part  of 
the  wife. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not 
expressed^^  to  convey  as  beneficial  owner,  or  as  settlor,  or  as 
trustee,  or  as  mortgagee,  or  as  personal  representative  of  a 
deceased  person,  or  as  committee  of  a  lunatic  so  found  by 
intpiisition,  or  under  an  order  of  the  Court,  or  by  direction  of 
a  person  as  beneficial  owner,  no  covenant  on  the  part  of  the 
person  conveying  shall  be,  by  virtue  of  this  section,  implied 
in  the  conveyance. 

(5.)  In  this  section  a  conveyance  includes  a  deed  conferring 
the  right  to  admittance  to  copyhold  or  customary  land,  but 
ovenant    docs  not  include  a  demise  by  way  of  lease  at  a  rent,  or  any 
render.       customary  assurancc,  other  than  a  deed,  conferring  the  right 

to  admittance  to  copyhold  or  customary  land. 
Covenant      (G.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be 
**itTland  ^^^^^^^  ^^^  incident  to,  and  shall  go  with,  the  estate  or 
interest  of  the  implied  covenantee,  and  shall  be  capable  of 
being  enforced  by  every  person  in  whom  that  estate  or  in- 
terest is,  for  the  whole  or  any  part  thereof,  from  time  to  time 
vested. 
Section  (7.)  A  covenant  implied  as  aforesaid  may  be  varied  or  ex- 

^dud^d    tended  by  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as 
or  varied,    may  be,  operate  in  the  like  manner,  and  with  all  the  like 
incidents,  effects,  and  consequences,  as  if  such  variations  or 
extensions  were  directed  in  this  section  to  be  implied. 


Convey- 
unce  in- 
cludes 
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(8.)  This  section  applies  only  to  conveyances  made  after  the    f  ^  *  ^^ 
commencement  of  this  Act.  j*  7 


^  This  is  not  the  first  legislative  attempt  to  incorporate  covenant}  ImpUed 
in  assurances  by  implication.      In  conveyances,  under  s.  132  of  the  ^j*°* 
Lands  Clauses  Consolidation  Act,  1845,  the  word  "grant''  implies  speci-  earlier 
fied  covenants  for  title.    And  by  the  Act  to  Facilitate  the  Conveyance  of  Acta. 
Real  Property  (^),  which  is  repealed  by  this  Act,  it  was,  in  efifect,  pro- 
vided that  certain  short  specified  forms  of  covenant  in  deeds  expressed 
to  be  made  in  pursuance  of  that  Act  should  have  the  same  effect  as  if 
the  ordinary  covenants  then  in  general  use  had  been  inserted  in  the  deed 
in  the  form  specified  in  a  schedule  to  the  Act.    That  Act,  however,  ap- 
plied only  to  the  usual  covenants  for  title,  for  production  of  deeds  and 
against  incumbrances,  and  to  a  release  of  all  claims  upon  the  land  con- 
veyed. 

These  shortened  forms  of  covenant  were  never  extensively  used,  even 
in  the  conveyances  to  which  alone  they  were  applicable.  In  order  to 
imply  the  full  covenants  it  was  necessary  to  express  the  deed  to  be  made 
in  pursuance  of  the  Act,  and  to  insert  the  exact  words  of  the  shortened 
covenants.  This  required  quite  as  much  care  and  labour  as  the  insertion 
of  the  common  forms  of  covenant,  while  the  slight  reduction  in  the 
length  of  the  draft  effected  a  corresponding  reduction  in  the  drafts- 
man's remuneration. 

*  On  the  other  hand,  the  forms  of  covenant  set  out  in  s.  7  of  the  Con-  Implied 
veyancing  Act,  1881,  are  sufficiently  varied  to  be  applicable  to  nearly  <^^,«DMita 
every  form  of  assurance.    They  are  implied  by  the  introtluction  of  two  c.  A.  1881, 
or  three  simple  words  in  the  testatumy  without  any  express  wortls  of  cove- 
nant.   They  materially  economise  words  and  space,  and  the  provisions  of 
the  Solicitors'  Remuneration  Act,  1881,  ensure  a  fair  remuneration  for 
the  draftsman,  irrespective  of  the  length  of  the  draft. 

In  the  writer's  opinion,  the  provisions  of  s.  7  may  be  safely  adopted 
in  all  ordinary  assurances,  subject  to  the  points  mentioned  in  the  follow- 
ing notes. 

3  See  s.  64  (i),  which  is  as  follows : — 

"  In  the  construction  of  a  covenant  or  proviso,  or  other  provision  im- 
plied in  a  deed  by  \drtue  of  this  Act,  words  importing  the  singular  or 
plural  number,  or  the  masculine  gender,  shall  be  read  as  also  importing 
the  plural  or  singular  number,  or  as  extending  to  females,  as  the  case 
may  require." 

The  case  of  several  covenantees  is  also  provided  for  by  s.  60  (/»), 


(A)  8  &  9  Vict.  c.  119.  (A)  Page  312,  pcH, 

(»)  Page  dU,po$t. 
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which  Ls  expressly  extended  to  a  covenant  implied  by  virtue  of  this  Act, 
if  and  so  far  as  a  contrary  intention  is  not  expressed  in  the  covenant, 
and  which  takes  effect  subject  to  the  covenant  and  to  the  provisions 
therein  contained. 

Tlie  words  "  for  himself,  his  heirs,  executors,  and  administrators,"  are 
rendered  imneccKstiry  by  s.  59  (/),  which,  in  effect,  provides  that  a  cove- 
nant sliall  bind  the  heirs  and  real  estate,  as  well  as  the  executors  and 
administrators  and  personal  estate,  of  the  person  making  the  same,  and 
which  extends  to  a  covenant  implied  by  virtue  of  tliis  Act,  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the  covenant. 

It  must  be  remembered,  however,  that  ss.  59  and  60  apply  only  to 
covenants,  &c.,  made  or  implied  after  31st  December,  1881. 

Tlie  covenant  will  enure  for  the  benefit  of  the  real  or  personal 
rei>resentative8  of  the  covenantee,  under  s.  58  (m),  which,  in  effect,  pro- 
vides that  a  covenant  matle  after  Slst  December,  1881,  relating  to  land 
of  inheritance,  or  devolving  on  the  heir  as  special  occupant,  shall  be 
<leemed  to  be  made  with  the  covenantee,  his  heirs  and  assigns,  and  that 
a  covenant  relating  to  other  land  shall  be  deemed  to  be  made  with  the 
covenantee,  his  executors,  administrators  and  assigns. 

Tlie  benefit  of  covenants  implied  by  this  section  will  also  nm  with  the 
land,  by  virtue  of  sub-s.  6  of  s.  7  (n). 

*  See  the  definition  of  "conveyance"  and  "convey"  in  s.  2  (5),  p.  210, 
ante, 

^  It  must  l)e  noted  that  covenants  for  title  by  a  person  expressed  to 
convey  or  assign  "as  beneficial  owner"  are  only  implied  in  a  conveyance 
or  assignment  for  valuable  consideration.  Thei-efore,  in  a  voluntary 
conveyance  or  assignment,  no  covenants  can  be  implied,  and  if  any  are 
required  they  must  be  inserted  in  the  dmft.  An  assignment  of  lease- 
holds is  not  volimtary,  although  no  consideration  is  expressed,  if  the 
assignee  becomes  liable  to  pay  rent  and  perform  covenants  (o). 

®  But  a  marriage  settlement  is  not  a  conveyance  for  valuable  considera- 
tion within  this  section,  and  therefore  any  covenants  that  may  be 
desirable  other  than  one  for  further  assurance  must  be  expressly  inserted. 

7  The  words,  "or  anyone  through  whom  he  derives  title  otherwise 
than  by  purchase  for  value,**  had,  before  the  passing  of  this  Act,  been 
extensively  adopted  instead  of  the  old  form,  "  his  ancestors  or  testators." 
Their  effect  is  to  include  the  acts  and  omissions  not  only  of  a  testator  or 
intestate,  but  also  of  any  other  voluntary  grantor  through  whom  the 
vendor  may  claim  since  the  last  conveyance  for  value. 

'  It  will  be  observed  that  no  covenant  by  the  assignee  of  leaseholds  to 


{I)  Page  311,  post, 

(m)  Page  310,  post, 

(n)  Page  226,  ante, 

(o)  Price  v.  Jenkins,  5  Ch.  D.  619, 


and  Hamilton  v.  Mdhy,  L.  R.  5  Ir. 
839.  But  see  Ex  parte  JlUiman^  10 
Ch.  D.  622,  and  Jtidler  v.  Hidler,  22 
Cb.  D.  74. 
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pay  rent  and  perform  covenante  is  implied.  The  usual  covenant  to  tliat 
effect  must,  therefore,  still  be  inserted. 

•  No  covenant  against  incumbrances  is  implied  in  a  declaration  vesting 
trust  property  in  new  trustees  under  s.  34.     See  notes  to  that  section  (/>). 

1^  In  a  conveyance  by  a  woman  married  after  31st  December,  1881,  or 
by  a  woman  previously  married,  of  property  devolving  upcm  her  after 
that  date,  the  concurrence  of  her  husband  will  be  unnecessary.  See  ss. 
1,  2,  and  6  of  the  M.  W.  P.  A.,  1882  (q), 

^^  In  all  cases  where  it  is  desired  to  take  advantage  of  a.  7  to  imjdy 
covenants,  care  must  be  taken  to  express  the  character  in  which  the 
intended  implied  covenantor  conveys.  This  is  most  properly  done  in  the 
testatum;  but  an  express  statement  in  any  part  of  the  deed,  to  the  effect 
that  a  specified  person  conveys  or  assigns  in  a  particidar  capacity,  appears 
to  be  sufficient  A  recital  that  he  is  entitled  in  any  particular  capacity 
is  not  sufficient 


EXECUTION  OF  PURCHASE  DEED. 

8. — (I.)  On  a  sale,  the  purchaser  shall  not  be  entitled  to    44  &  45 
require  that  the  conveyance  to  him  be  executed  in  his  pre-     g'g     * 
sence,  or  in  that  of  his  solicitor,  as  such :  but  shall  be  entitled  =:rz: — T 

,  .  •  I.     1  Rightaof 

to  have,  at  his  own  cost,  the  execution  of  the  conveyance  purchaser 
attested  by  some  person  appointed  by  him,  who  may,  if  he  "^„tion. 
thinks  fit,  be  his  solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  the  com- 
mencement of  this  Act.^ 

1  S«e  notes  to  s.  66,  p.  310,  post. 
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9, — (1.)  Where  a  person  retains  possession  of  documents,    f^  &  45 
and  gives  to  another  an  acknowledgment  in  writing  of  the     g'g     ' 
riffht  of  that  other  to  production  of  those  documents,  and  to  TT~ — 

,-/.,.  ,  •  n    J  1  Acknow- 

delivery  of  copies  thereof  (in  this  section  called  an  acknow-  ledgment 

(p)  Page  279,  poMt  358,  360,  post, 

{q)  45  &  46  Vict.  c.  75,  pp.  353, 
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leJgment),  that  acknowledgment  shall  have  effect  as  in  this 
section  provided. 

(2.)  An  acknowledgment  shall  bind  the  documents  to  which 
it  relates  in  the  possession  or  under  the  control  of  the  person 
who  retains  them,  and  in  the  possession  or  under  the  control 
of  every  other  person  having  possession  or  control  thereof  from 
time  to  time,  but  shall  bind  each  individual  possessor  or 
person  as  long  only  as  he  has  possession  or  control  thereof; 
and  every  person  so  having  possession  or  control  from  time  to 
time  shall  be  bound  specifically  to  perform  the  obligations 
imposed  under  this  section  by  an  acknowledgment,  unless 
prevented  from  so  doing  by  fire  or  other  inevitable 
accident. 

(3.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are  to  be  performed  from  time  to  time  at  the 
request  in  writing  of  the  person  to  whom  an  acknowledgment 
is  given,  or  of  any  person,  not  being  a  lessee  at  a  rent,  having 
or  claiming  any  estate,  interest,  or  right  through  or  under  that 
person,  or  otherwise  becoming  through  or  under  that  person 
interested  in  or  affected  by  the  terms  of  any  document  to 
which  the  acknowledgment  relates. 

(4.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are — 

(i.)  An  obligation  to  produce  the  documents  or  any  of  them 
at  all  reasonable  times  for  the  purpose  of  inspection, 
and  of  comparison  with  abstracts  or  copies  thereof,  by 
the  person  entitled  to  request  production  or  by  any 
one  by  him  authorised  in  writing;  and 
(ii.)  An  obligation  to  produce  the  documents  or  any  of  them 
at  any  trial,  hearing,  or  examination  in  any  court,  or 
in  the  execution  of  any  commission,  or  elsewhere  in 
the  United  Kingdom,  on  any  occasion  on  which  pro- 
duction may  properly  be  required,  for  proving  or 
supporting  the  title  or  claim  of  the  person  entitled  to 
request  production,  or  for  any  other  purpose  relative 
to  that  title  or  claim  ;  and 
(iii.)  An  obligation  to  deliver  to  the  person  entitled  to 
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request  the  same  true  copies  or  extracts,  attested  or  ^4*&<5 
unattested,   of   or  from    the   documents  or  any  of     j  9,   ' 
them. 

(5.)  All  costs  and  expenses  of  or  incidental  to  the  specific  Costa  of 
performance  of  any  obligation  imposed  under  this  section  by  uo^"^c. 
an  acknowledgment  shall  bo  pairl  by  the  person  requesting 
performance. 

(6.)  An  acknowledgment  shall  not  confer  any  right  to 
damages  for  loss  or  destruction  of,  or  injury  to,  the  documents 
to  which  it  relates,  from  whatever  cause  arising. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an  Court  may 
acknowledgment   may  apply  to  the   Court*  for  an  order  !^P[^\ 
directing  the  production  of  the  dociunents  to  which  it  relates,  tion. 
or  any  of  them,  or  the  delivery  of  copies  of  or  extracts  from 
those  documents  or  any  of  them  to  him,  or  some  person  on  his 
behalf;  and  the  Court  may,  if  it  thinks  fit,  order  production, 
or  production  and  delivery,  accordingly,  and  may  give  direc- 
tions respecting  the  time,  place,  terms,  and  mode  of  production 
or  delivery,  and  may  make  such  order  as  it  thinks  fit  respect- 
ing the  costs  of  the  application,  or  any  other  matter  connected 
with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy  Acknow. 
any  liability  to  give  a  covenant  for  production  and  delivery  of  BuiSniedes 
copies  of  or  extracts  from  documents.^  covenant 

(9.)  Where  a  person  retams  possession  of  documents  and  auction, 
gives  to  another  an  undertaking  in  writing  for  safe  custody  Eflfect  of 
thereof,  that  undertaking  shall  impose  on  the  person  giving  taking  (or 
it,  and  on  every  person  having  possession  or  control  of  the  ^®  , 
documents  from  time  to  time,  but  on  each  individual  pos- 
sessor or  person  as  long  only  as  he  has  possession  or  control 
thereof,^  an  obligation  to  keep  the  documents  safe,  whole, 
uncancelled,  and  undefaced,  unless  prevented  from  so  doing 
by  fire  or  other  inevitable  accident. 

(10.)  Any  pei*son  claiming  to  be  entitled  to  the  benefit  of  Court 
such   an   undertaking   may  apply  to  the  Court*  to   assess  ^^^E^^ 
damages  for  any  loss,  destruction  of,  or  injury  to  the  docu-  f«r  l^as  of 
ments  or  any  of  them,  and  the  Court  may,  if  it  thinks  fit, 
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44  k  45 
Vict.  c.  41, 

§9. 


Un(7er- 

taking 

supersedes 

covenant 

for  safe 

custody. 


Section 
may  be 
excluded. 


Not  retro- 
spective. 


direct  an  inquiry  respecting  the  amount  of  damages,  and 
order  payment  thereof  by  the  person  liable,  and  may 
make  such  order  as  it  thinks  fit  respecting  the  costs  of 
the  application,  or  any  other  matter  connected  with  the 
application. 

(IJ.)  An  undertaking  for  safe  custody  of  documents  shall 
by  virtue  of  this  Act  satisfy  any  liability  to  give  a  covenant 
for  safe  custody  of  documents.^ 

(12.)  The  rights  conferred  by  an  acknowledgment  or  an 
undertaking  under  this  section  shall  be  in  addition  to  all 
such  other  rights  relative  to  the  production,  or  inspection,  or 
the  obtaining  of  copies  of  documents  as  are  not,  by  virtue  of 
this  Act,  satisfied  by  the  giving  of  the  acknowledgment  or 
undertaking,  and  shall  have  eSect  subject  to  the  terms  of 
the  acknowledgment  or  undertaking,  and  to  any  provisions 
therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  acknowledgment  or  under- 
taking. 

(14.)  This  section  applies  only  to  an  acknowledgment  or 
undertaking  given,  or  a  liability  respecting  documents  in- 
curred, after  the  commencement  of  this  Act. 


Acknow- 
ledgment. 


Under- 
taking. 


^  A  vendor  may,  at  his  option,  give  a  covenant  for  production  or  an 
acknowledgment  under  this  section.  Such  an  acknowledgment,  imlike 
the  ordinary  covenant  for  production,  binds  the  person  giving  it  so  long 
only  as  he  has  possession  of  the  deeds,  and  confers  no  right  to  damages 
in  the  event  of  their  loss.  It  may,  therefore,  be  safely  given  by  trustees 
and  mortgagees  instead  of  the  limited  covenant  hitherto  given. 

2  A  vendor  who  is  beneficially  interested  may  also  give  at  his 
option  either  an  undertaking  for  safe  custody  or  the  usual  covenant 
to  keep  the  deeds  safe,  whole  and  uncancelled.  Such  an  undertaking, 
unlike  an  acknowledgment,  renders  the  person  who  gives  it  liable  to 
pay  damages  to  any  person  entitled  to  the  benefit  of  the  undertaking  in 
the  event  of  the  loss  or  destruction  of  the  deeds ;  and  it  has,  therefore, 
become  the  more  usual  practice  for  trustees  and  mortgagees  not  to 
give  such  an  undertaking.  In  a  recent  case  it  was  held  that  trustees  for 
the  lord  of  a  manor  could  not  be  compelled  to  give  an  undertaking  for 
safe  custody;  but  the  decision  appears  to  have  been  based  on  the  ground 
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-that  uniler  s.  3  (2,  3)  the  purchaser  had  no  right  to  require  production    44  &  45 
of  the  deeds  relating  to  the  lord's  title  (q).  ^^^ ^  *^' 

'  The  liability  attaches  only  in  the  event  of  the  loss  or  destruction  of      ^     * 
the  deeds  (otherwise  than  by  fire  or  other  inevitable  accident)  while  in  Liability 
his  possession.    It  is,  therefore,  less  onerous  than  the  usual  covenant  for        ^^"'' 
safe  custody. 

*  By  summons  in  the  Chancery  Division,  to  be  served  on  such  person 
as  the  Court  shall  direct  (r). 

See  notes  on  8.  2  (3  and  4)  of  the  Vendor  and  Purchaser  Act 
1874  (»). 

Inasmuch  as  the  acknowledgment  and  undertaking  mentioned  in  this 
section  are  (at  the  option  of  the  vendor)  substituted  for  the  covenant 
for  production  which  he  would  otherwise  be  compelled  to  give,  it  would 
appear  that  r.  4  of  s.  2  of  the  V.  &  P.  Act,  1874  (<),  as  to  the  expense  of 
covenants  for  production,  will  apply  to  them. 


III. — Leases. 

RENT,  ETC.,  TO  GO  WITH  REVERSION. 

10.  (10  Rent  reserved  by  a  lease,  and  the  benefit  of  every    44  &  45 
covenant  or  provision  therein  contained,  having  reference  to  ^a*!^*^* 

the  subject-matter  thereof,  and  on  the  lessee's  part  to  be  — '-^ 

observed  or  performed,  and  every  condition  of  re-entry  and  benefit^! 
other  condition   therein   contained,   shall    be  annexed   and  levee's 
incident  to  and  shall  go  with  the  reversionary  estate  in  the  to  run 
land,  or  in  any  part  thereof,  immediately  expectant  on  the  ^^^.  ^' 
term  granted  by  the  lease,  notwithstandmg  severance  of  that 
reversionary  estate,  and  shall  be  capable  of  being  recovered 
received,  enforced,  and   taken  advantage  of  by  the  person 
from  time  to  time  entitled,  subject  to  the  term,  to  the  income 
of  the  whole  or  any  part,  as  the  case  may  require,  of  the  land 
leased. 


(g)  Re    Ago-Gardner,   25    Cb.    D.  («)  37  &  38  Vict  c.  78,  p.  195, 

600.  ante, 

(r)  Sect.  6$   p.  320,  potU  {t)  Page  196,  ante 
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44  &  45        (2.)  This  section  applic 

r  Ict.  C  4l« 

§  10      noencemcnt  of  this  Act.^ 


,r1*  *  ^?,       (2.)  This  section  applies  only  to  leases  made  after  the  coni- 

Vict.  c41,       ^    ^  rr  J 


'  Covenants  by  lessees  in  leases  dated  prior  to  1st  January,  1882,  are 
governed  by  s.  9  of  the  Act  to  amend  the  law  of  Real  Property  (hX 
wldch  is  as  follows  : — 

8  &  0  Vict.  [9.  That   when   the   reversion   expectant  on  a  lease,  made 

ft  0  '        either  before  or  after  the  passing  of  this  act,  of  any  tene- 

r     ~         ments  or  hereditaments,  of  any  tenure,  shall  after  the  said 

fore  1882.       first   day   of  October,   one  thousand  eight  hundred   an«i 

forty-five,^  be  surrendered  or  merge,  the  estate  which  shall, 

for  the  time  being  confer  as  against  the  tenant  under  the 

same  lease  the  next  vested  right  to  the  same  tenements  or 

hereditaments  shall  to  the  extent  and  for  the  purpose  of 

preserving  such  incidents  to,  and  obligations  on,  the  same 

reversion,  as,  but  for  the  surrender  or  merger  thereof,  would 

have  subsisted,  be  deemed  the  reversion  expectant  on  the 

same  lease.] 

Compare  ss.  58,  59,  and  60,  pp.  310—312,  pod, 
1  Previously,  on  the  merger  of  an  underlease,  the  covenants  therein 
were  extingiiished,  except  so  far  as  they  might  be  covenants  in  gross  (x). 


lessor's  obligations  go  with  reversion. 

44  A  45        11. — (1.)  The  obligation  of  a  covenant  entered  into  by  a 

8  U    '  lessor  with  reference  to  the  subject-matter  of  the  lease  shall, 

-ttt: — r—  if  and  as  far  as  the  lessor  has  power  to  bind  the  reversionary 

of  lessor's   estate  immediately  expectant  on  the  term  granted  by  the 

covenants   j^^^gg    j^g  annexed  and  incident  to  and  shall  go  with  that 

10  run  '  "  ^ 

with  re-     reversionary  estate,   or  the  several   parts  thereof,  notwith- 

version.      gtanding  severance  of  that  reversionary  estate,  and  may  be 

taken  advantage  of  and  enforced  by  the  person  in  whom  the 

(«)  8  &  0  Vict  c.  106.  Stoics  v.  JiusseU,  3  T.  R.  678.    See 

{x)  Webb  v.  HuiseU,  8  T.  R.  393 ;      algo  BuHon  v.  Barclay,  7  Ring.  745. 
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term  is  from  time  to  time  vested  by  conveyance,  devolution  ^^  *  ^5 
in  law,  or  otherwise ;  and,  if  and  as  far  as  the  lessor  has     a  j  j^ 

power  to  bind  the  person  from  time  to  time  entitled  to  that ■ 

reversionary  estate,  the  obligation  aforesaid  may  be  taken 
advantage  of  and  enforced  against  any  person  so  entitled.^ 

(2.)  This  section  applies  only  to  leases  made  after  the  com-  Not  retro, 
mencement  of  this  Act.  fpcctive. 

1  See  and  compare  ss.  58,  59,  and  60  (y\  which  relate  to  covenants 
generally. 


CONDITIONS  APPORTIONED  ON  SEVERANCE. 

12. — (1.)  Notwithstanding  the  severance  by  conveyance,    44&45 
surrender,  or  otherwise,  of  the  reversionary  estate  in  any  land     o  j n    * 

comprised  in  a  lease,  and  notwithstanding  the  avoidance  or-- ;— 

cesser  in  any  other  manner  of  the  term  granted  by  a  lease  as  ment  of 
to  part  only  of  the  land  comprised  therein,  every  condition  or  ^"^^'^^ 
right  of  re-entry,  and  every  other  condition,  contained  in  the  anoe,  &o. 
lease,  shall  be  apportioned,  and  shall  remain  annexed  to  the 
severed  parts  of  the  reversionary  estate  as  severed,  and  shall 
be  in  force  with  respect  to  the  term  whereon  each  severed 
part  is  reversionary,  or  the  term  in  any  land  which  has  not 
been   surrendered,   or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner  as  if  the 
land  comprised  in  each  severed  part,  or  the  land  as  to  which 
the  term  remains  subsisting,  as  the  case  may  be,  had  alone 
originally  been  comprised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the  com-  Not  retro- 
mencement  of  this  Act.^  Bpectivo. 

1  Even  under  leases  made  before  Ist  January,  1882,  conditions  and 
powers  of  re-entry  for  non-payment  of  rent  can  be  taken  advantage  of  by 
certain  assignees  of  severed  portions  of  the  reversion  by  virtue  of  s. 
3  of  Lord  St.  Leonards'  Act,  1859  (e),  which  is  as  follows  : — 

(y)  P»ge  310-312,  post.  (r)  22  &  23  Vict.  c.  35. 
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44^45 
Vict.  c.  41, 

§12. 

22  k  23 
Vict,  c  85, 

§3. 

Appor- 
tionment 
of  con- 
ditions 
under 
Ld.  St 
Leonardo' 
Act. 


[3.  Where  the  reversion  upon  a  lease  is  severed,  and  the  rent 
or  other  reservation  is  legally  apportioned,  the  assignee  of 
each  part  of  the  reversion  shall,  in  respect  of  the  appor- 
tioned rent  or  other  reservation  allotted  or  belonging  to 
him,  have  and  be  entitled  to  the  benefit  of  all  conditions 
or  powers  of  re-entry  for  non-payment  of  the  original  rent 
or  other  reservation,  in  like  manner  as  if  such  conditions 
or  powers  had  been  reserved  to  him  as  incident  to  his  part 
of  the  reversion  in  respect  of  the  apportioned  rent  or  other 
reservation  allotted  or  belonging  to  him.] 

Although  not  formally  repealed,  this  enactment  is  practically  super- 
seded as  to  leases  dated  after  31st  December,  1881,  by  s.  12  of  the 
C.  A.,  1881.  It  should  be  observed  that  the  earlier  provision  is  limited 
to  a  condition  or  proviso  for  non-payment  of  rent,  and  applies  only  where 
the  rent  has  been  legally  apportioned.  No  such  restrictions  are  con- 
tained in  the  new  enactment. 


44&45 
Vict  c.  41, 

§13. 

On  sub- 
demise, 
title  to 
leasehold 
reversion 
not  to  be 
required. 

Not  retro- 
spective. 


TITLE  ON  SUB-DEMISE. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a  tenn  of  years 
to  be  derived  out  of  a  leasehold  interest,  with  a  leasehold 
reversion,  the  intended  lessee  shall  not  have  the  right  to  call 
for  the  title  to  that  reversion. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  contract,  and  shall  have 
effect  subject  to  the  terms  of  the  contract  and  to  the  pro- 
visions therein  contained. 

(3.)  This  section  applies  only  to  contracts  made  after  the 
commencement  of  this  Act.^ 


1  For  notes  on  this  section,  see  s.  2  (1)  of  the  V.  &  P.  Act,  1874  (a). 
(a)  37  A  38  Vict  c.  78,  p.  193,  ante. 
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LEASE. — FORFEITaRE. 

14.  (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso    44  &  45 
or  stipulation  in  a  lease  for  a  breach  of  any  covenant  or  con-    a  yt    ' 
dition  in  the  lease,  shall  not  be  enforceable,^  by  action  or  -  - 

otherwise,  unless  and  until  the  lessor  serves  on  the  lessee  a  tion  on 
notice  specifying  the  particular  breach  complained  of  and,  if  and  reUef 
the  breach   is  capable  of  remedy,  requiring  the   lessee  to  forfeitnre 
remedy  the  breach,  and,  in  any  case,  requiring  the  lessee  to  °'  ^®**^ 
make  compensation  in  money  for  the  breach,  and  the  lessee 
fails,  -within  a  reasonable  time  thereafter,  to  remedy  the 
breach,  if  it  is  capable  of  remedy,  and  to  make  reasonable 
compensation  in  money,  to  the  satisfaction  of  the  lessor,  for 
the  breach. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  Lessee 
to  enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  ™*5y  f^j. 
in  the  lessor's  action,  if  any,  or  in  any  action  brought  by  ^®*>®^« 
himself,  apply^  to  the  Court  for  relief;  and  the  Court  may 
grant  or  refuse  relief,  as  the  Court,  having  regard  to  the 
proceedings  and  conduct  of  the  parties  under  the  foregoing 
provisions  of  this  section,  and  to  all  the  other  circumstances, 
thinks  fit;    and   in  case   of   relief  may  grant  it   on   such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensation, 
penalty,  or  otherwise,  including  the  granting  of  an  injunction 
to  restrain  any  like  breach  in  the  future,  as  the  Court,  in  the 
circumstances  of  each  case,  thinks  fit' 

(3.)  For  the  purposes  of  this  section  a  lease  includes  an  Definition 
original  or  derivative  under-lease,  also  a  giant  at  a  fee  farm 
rent,  or  securing  a  rent  by  condition ;  and  a  lessee  includes 
an  original  or  derivative  under-lessee,  and  the  heirs,  executors, 
administrators,  and  assigns  of  a  lessee,  also  a  grantee  under 
such  a  grant  as  aforesaid,  his  heirs  and  assigns ;  and  a  lessor 
includes  an  original  or  derivative  under-lessor,  and  the  heirs, 
executors,  administrators,  and  assigns  of  a  lessor,  also  a  grantor 
as  aforesaid  and  his  heirs  and  assigns. 
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44  &  45        (4.)  This  section  applies,  although  the  proviso  or  stipulation 

8  i4.  *  ^^^^^  which  the  right  of  re-entry  or  forfeiture  accrues  is 

- — — —  inserted  in  the  lease  in  pursuance  of  the  directions  of  any  Act 

Provision       «  T»     , . 

cannot  be   of  Jrarliament. 

evaded.  ^ -^  Yqt  the  purposes  of  this  section  a  lease  limited   to 

continue  as  long  only  as  the  lessee  abstains  from  committing 
a  breach  of  covenant  shall  be  and  take  effect  as  a  lease  to 
continue  for  any  longer  term  for  which  it  could  subsist,  but 
determinable  by  a  proviso  for  re-entry  on  such  a  breach.* 
(G.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition^gainst  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of  the 
land  leased ;  or  to  a  condition  for  forfeiture  on  the 
bankruptcy^  of  the  lessee,  or  on  the  taking  in  execu- 
tion of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines  or  other  things, 
or  to  enter  or  inspect  the  mine  or  the  workings 
thereof. 
Repeal  (7.)  The  enactments  described  in  Part  I.  of  the  Second 

Schedule  to  this  Act  are  hereby  repealed.® 
Rent.  (8.)  This  section  shall  not  affect  the  law  relating  to  re-entry 

or  forfeiture  or  relief  in  case  of  non-payment  of  rentj 
RetroFpcc-      (9.)  This  section  applies  to  leases  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect 
notwithstanding  any  stipulation  to  the  contrary.* 


tive. 


*  In  the  absence  of  such  special  circumstances  as  would  iuduce  a  Court 
of  Equity  to  exercise  its  ordinary  jurisdiction,  e.g.y  fraud,  accident", 
surprise,  mistake  (a),  there  has,  hitherto,  been  no  power  to  reheve  a  lessee 
against  provisions  for  right  of  re-entry  or  forfeiture,  except  in  the  two 
cases  of  breach  of  covenant  to  insure,  and  non-payment  of  rent,  which 
are  discussed  in  notes  6  and  7  to  this  section  (6). 
How  ap-  2  gect  69  (c)  assigns  all  matters  under  the  Act  to  the  Chancery 
phai^ion     DiyigiQn^  ^^^  provides  that  every  application  shall,  except  where  other- 

(a)  Bamford  v.  Cmwy,  3  Giff.  675.  (<•)  Page  320,  j:oit, 

{b)  Page  239,  poit. 
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wise  expressed,  be  by  summons  at  chambers.    But  if  an  action  by  the    44  &  45 
lessor  is  pending  in  the  Queen's  Bench  Divison,  any  application  under     «%^^^* 
this  section  must  be  made  in  that  action.    Where  the  lessee  himself     8  *^* 
brings  an  action,  his  application  for  relief  will  of  course  be  by  writ  in  the 
ordinary  way.    In  an  Irish  case  the  Court  refused,  upon  motion  in  a 
lessor's  action  for  recovery  of  land,  to  relieve  the  defendant  against 
forfeiture  of  a  lease  for  lives  renewable  for  ever  which  hatl  been  forfeited 
by  non-payment  of  renewal  fees  within  the  time  stipulated  by  the  lease* 
but  liberty  was  given  to  the  defendant  to  deliver  a  counterclaim  (d). 

Belief  has  been  granted  on  the  application  of  an  equitable  mortgagee 
of  the  lessee  (e). 

^  "  Putting  the  provisions  of  the  Act  together,  they  api>ear  to  me  to  Act  retro- 
justify  the  conclusion  that,  on  the  true  construction,  tlie  14th  section  of  spective. 
the  Act  is  retrospective,  and  applies  to  breaches  whenever  committed,  so 
long  as  the  landlord  has  not  obtained  possession."    Per  Lindley,  L.J.  (/). 

"Sub-section  2  gives  the  Court  power  to  impose  all  such  terms  as  are 
requisite  to  enable  it  to  do  justice  to  the  landlord."    Per  Bowen,  L.J.  (g). 

*  It  must  be  ob8er\'ed  that  this  section  cannot  be  excluded  either  by  Provigions 
express  stipulation  (sub-s.  9)  or  by  limiting  a  term  until  breach  of  cove-  cannot  bo 
nant  (sub-s.  5).    Nor  can  it  be  excluded  by  a  proviso  for  cesser  on  breach  ®^^**^®**« 
of  covenant,  for  such  a  proviso  would  confer  a  right  of  re-entry  under  a 
proviso  within  sub-s.  1. 

^  Bankruptcy  includes  "  liquidation  by  arrangement,"  and  any  pro- 
ceeding under  any  Act  having  results  similar  to  those  of  bankruptcy  (h). 
It,  therefore,  includes  the  winding-up  of  a  company ;  and  if  in  a  lease  to 
a  company  it  is  provided  that  the  term  shall  determine  on  the  company 
being  "wound-up,'*  the  Court  will  enforce  such  provision (i). 

«  The  Court  previously  had  jurisdiction  to    relieve  against  rights  Relief  in 
of  re-entry  or  forfeiture  in  two  cases,  viz.,  on  breach  of  covenant  ^^®  °^ 
to  insure  and  on  non-payment  of  rent     In  the  former  case  relief  durance 
could  be  given  where  the  breach  had  been  committed  without  fraud  under 
or  gross  negligence,  and  there  was  an  insurance  on  foot  at  the  time  ^^  St.  ^ 
of  the  application  to  the  Court  in  conformity  with  the  covenant ;  j^^^ 
but  the  Court  could  not  relieve  the  same  person  more  than  once  in 
respect  of  the  same  covenant    The  relief  might  be  granted  upon  rule  or 
summons  in  a  summary  manner.     The  powers  under  which  the  Court 
acted  in  cases  of  breach  of  covenant  to  insure  are  contained  in  ss.  4  to  9 
inclusive  of  Lord  St  Leonards'  Act,  1859  (Ar),  and  a  2  of  the  Common 

(d)  RutOedge  v.  Whdan,  10  L.  R  {g)  QuUter  v.  AfapUson,  9  Q.  B.  D. 
Ir.  263.  677;  Bond  v.Freke,  W.N.  (1884),p.  47. 

(e)  North    London    Land    Co.    v.  (A)  Sect.  2  (xv),  p.  211,  an^f. 
Jaquesy  82  W.  R.  283.    See  Jaques  v.  (t)  Re  Wetleg  Brick  <fc  Pottery  Co., 
Harrison,  12  Q.  B.  D.  136.  30  W.  B.  446. 

(/)  QtiiUerY.MapU8(m,9q.B.J),Q77.  {l)  22  &  23  Vict  o.  85 
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44  &  45    Law  Procedure  Act,  1860  (ij,  the  provisions  of  which  are  sujxirseded 
it^^A^^*  and  extended  by  this  section.     Those  sections  are  therefore  repealed  by 
siib-fl.  7  of  this  section. 

^  As  to  non-payment  of  rent,  it  will  be  observed  that,  by  sub-s.  8,  the 
provisions  of  the  existing  law  ai-e  preserved.  Those  proA^sions  are  con- 
tained in  ss.  210  to  212  inclusive  of  the  Common  Law  Procedure  Act, 
1852  (k),  and  s.  1  of  the  Common  Law  Procedure  Act,  1860  (/),  which  are 
as  follows : — 


§14. 

KeUef  in 
cam)  of 
non-pay- 
ment of 
rent. 


15&16 
Vict.  c.  76, 

§210. 

Relief 
from  for- 
feiture for 
non-pay- 
ment of 
rent  under 
a  L.  p.  A. 
1859. 


[210.  In  all  cases  between  landlord  and  tenant,  as  often  as  it 
shall  happen  that  one  half  year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor  to  whom  the  same  is  due  hath 
right  by  law  to  re-enter  for  the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  may,  without  any  formal  demand 
or  re-entry,  serve  a  writ  in  ejectment  for  the  recovery  of 
the  demised  premises,  or  in  case  the  same  cannot  be  legally 
served,  or  no  tenant  be  in  actual  possession  of  the  premises, 
then  such  landlord  or  lessor  may  affix  a  copy  thereof  upon 
the  door  of  any  demised  messuage,  or  in  case  such  action 
in  ejectment  shall  not  be  for  the  recovery  of  any  messuage, 
then  upon  some  notorious  place  of  the  lands,  tenements,  or 
hereditaments  comprised  in  such  writ  in  ejectment,  and 
such  affixing  shall  be  deemed  legal  service  thereof,  which 
service  or  affixing  such  writ  in  ejectment  shall  stand  in  the 
place  and  stead  of  a  demand  and  re-entry;  and  in  case  of 
judgment  against  the  defendant  for  non-appearance,  if  it 
shall  be  made  to  appear  to  the  Court  where  the  said  action 
is  depending,  by  affidavit,  or  be  proved  upon  the  trial  in 
case  the  defendant  appears,  that  half  a  year's  rent  was  due 
before  the  said  writ  was  served,  that  no  sufficient  distress 
was  to  be  found  on  the  demised  premises,  countervailing 
the  arrears  then  due,  and  that  the  lessor  had  power  to  re- 
enter, then  and  in  every  such  case  the  lessor  shall  recover 
judgment  and  execution,  in  the  same  manner  as  if  the  rent 
had  been  legally  demanded  and  a  re-entry  made;  and  in 
case  the  lessee  or  his  assignee,  or  other  peri^n  claiming  or 


(t)  23&24  Vict.  c.  126. 
(A)  16  A  16  Vict.  c.  76. 


{I)  23  k  24  Vict,  c  126. 
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[deriving  under  the  said  lease,  shall  permit  and  suffer  judg-    44  k  45 
ment  to  be  had  and  recovered  on  such  trial  in  ejectment,     o  j^   ' 
and  execution  to  be  executed  thereon,  without  paying  the    16  &  ic 
rent  and  arrears,  together  with  full  costs,  and  without  pro-  ^**^qia^* 

ceeding  for  relief  in  equity  within  six  months  after  such 

execution  executed,  then  and  in  such  case  the  said  lessee,  undw  c. 
his  assignee,  and  all  other  persons  claiming  and  deriving  ^*'  P*  Act, 
under  the  said  lease,  shall  be  barred  and  foreclosed  from 
all  relief  or  remedy  in  law  or  equity,  other  than  by  bring- 
ing error  for  the  reversal  of  such  judgment,  in  case  the 
same  shall  be  erroneous,  and  the  said  landlord  or  lessor 
shall  from  thenceforth  hold  the  said  demised  premises  dis- 
charged from  such  lease;  and  if  on  such  ejectment  a  verdict 
shall  pass  for  the  defendant,  or  the  claimant  shall  be  non- 
suited therein,  then  in  every  such  case  such  defendant  shall 
have  and  recover  his  costs:  Provided  that  nothing  herein 
contained  shall  extend  to  bar  the  right  of  any  mortgagee  cf 
such  lease,  or  any  part  thereof,  who  shall  not  be  in  posses- 
sion, so  as  such  mortgagee  shall  and  do,  within  six  months 
after  such  judgment  obtained  and  execution  executed,  pay 
all  rent  in  arrear,  and  all  costs  and  damages  sustained  by 
such  lessor  or  person  entitled  to  the  remainder  or  reversion 
as  aforesaid,  and  perform  all  the  covenants  and  agreements 
which,  on  the  part  and  behalf  of  the  first  lessee,  are  and 
ought  to  be  performed.] 

[211.  In  case  the  said  lessee,  his  assignee,  or  other  person    15  &  16 
claiming  any  right,  title,  or  interest,  in  law  or  equity,  of,  in,   g  oil  ' 

or  to  the  said  lease,  shall,  within  the  time  aforesaid,  proceed }- 

for  relief  in  any  Court  of  equity,  such  person  shall  not  have  into  Court 
or  continue  any  injunction  against  the  proceedings  at  law  *^"^'^®*^ 
on  such  ejectment,  unless  he  does  or  shall,  within  forty 
days  next  after  a  full  and  perfect  answer  shall  be  made  by 
the  claimant  in  such  ejectment,  bring  into  Court  and  lodge 
with  the  proper  officer  such  sum  and  sums  of  money  as  the 
lessor  or  landlord  shall  in  his  answer  swear  to  be  due  and 
in  arrear  over  and  above  all  just  allowances,  and  also  the 

.    costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing 

R 
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44  &  45 
Vict.  c.  41, 

§14. 

15  &  16 
Vict.  c.  76, 

§2U. 


15&16 
Vict.  c.  76, 

§212^ 

Proceed- 
irgs  to  be 
Btrtyed. 


[of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on 
good  security,  subject  to  the  decree  of  the  Court;  and  in 
case  such  proceedings  for  relief  in  equity  shall  be  taken 
within  the  time  aforesaid,  and  after  execution  is  executed, 
the  lessor  or  landlord  shall  be  accountable  only  for  so  much, 
and  no  more,  as  he  shall  really  and  bond  Jide,  without 
fraud,  deceit,  or  wilful  neglect,  make  of  the  demised  pre- 
mises from  the  time  of  his  entering  into  the  actual  posses- 
sion thereof;  and  if  what  shall  be  so  made  by  the  lessor  or 
landlord  happen  to  be  less  than  the  rent  reserved  on  the 
said  lease,  then  the  said  lessee  or  his  assignee,  before  he 
shall  be  restored  to  his  possession,  shall  pay  such  lessor  or 
landlord  what  the  money  so  by  him  made  fell  short  of  the 
reserved  rent  for  the  time  such  lessor  or  landlord  held  the 
said  lands.] 
[212.  If  the  tenant  or  his  assignee  do  or  shall,  at  any  time 
before  the  trial  in  such  ejectment,  pay  or  tender  to  the 
lessor  or  landlord,  his  executors  or  administrators,  or  his  or 
their  attorney  in  that  cause,  or  pay  into  the  Court  where 
the  same  cause  is  depending,  all  the  rent  and  arrears,  to- 
gether with  the  costs,  then  and  in  such  case,  all  further 
proceedings  on  the  said  ejectment  shall  cease  and  be  dis- 
continued; and  if  such  lessee,  his  executors,  administrators, 
or  assigns,  shall,  upon  such  proceedings  as  aforesaid,  be  re- 
lieved in  equity,  he  and  they  shall  have,  hold,  and  enjoy 
the  demised  lands,  according  to  the  lease  thereof  made, 
without  any  new  lease.] 


23  &  24 

Vict.  c. 

126, 

ReUef 
Against 
forfeiture 
for  non- 
payment 
of  rent 


[1.  In  the  case  of  any  ejectment  for  a  forfeiture  brought  for 
nonpayment  of  rent,  the  Court  or  a  judge  shall  have  power, 
upon  rule  or  summons,  to  give  relief  in  a  summary  manner, 
but  subject  to  appeal  as  hereinafter  mentioned,  up  to  and 
within  the  like  time  after  execution  executed,  and  subject 
to  the  same  terms  and  conditions  in  all  respects,  as  to 
payment  of  rent,  costs,  and  otherwise,  as  in  the  Court  of 
Chancery ;  and  if  the  lessee,  his  executors,  administrators. 
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or  assigns,  shall  upon  such  proceeding  be  relieved,  he  and  ^*  *  ^^ 
they  shall  hold  the  demised  lands  according  to  the  lease  g  14^ 
thereof  made,  without  any  new  lease.]  28  A  24 

Vict,  c 

A  tender  of  rent  after  the  commenccnt  of  ejectment  proceedings  was      a  j 
held,  in  an  Irish  case,  not  to  afford  ground  for  a  stay  of  proceedings  (m). * — 

Where  a  lessee  claimed  relief  against  forfeiture  for  nonpayment  of  ^*^'  ^• 
rent,  it  was  held  that  he  nee<l  not  pay  the  arrears  and  costs  into  Court  igQo!  * 
under  4  Geo.  II.  c.  28,  s.  3.  But  where  the  claim  was  by  the  executors 
of  a  deceased  insolvent  lessee,  the  Court  requireil  this  to  be  done  as  a 
condition  of  granting  an  issue  to  determine  whether  other  breaches  of 
covenant  had  been  committed  or  not  (n).  For  although  the  Court  would 
relieve  against  forfeiture  for  nonpayment  of  rent,  it  was  ultimately 
settled,  after  some  conflict  of  decision,  that  such  relief  would  not  be 
granted  if  the  breach  of  other  covenants  which  would  enable  the  lessor 
to  re-enter  was  proved  (0). 


IV. — Mortgages. 
TRANsran. 


16.— (1.)  Where  a  mortgagor  is  entitled  to  redeem,  he  vid;*c^4i 
shall,  by  virtue   of  this  Act,  have  power  to  require   the     §  16. 
mortgagee,  instead  of  reconveying,  and  on  the  terms  on  which  obligation 
he  would  be  bound  to  re-convey,  lo  assign  the  mortgage  debt  ^^  ™***^* 
and  convey  the  mortgaged  property  to  any  tliird  person,  as  trantfer 
the  mortgagor  directs^ ;  and  the  mortgagee  shall,  by  virtue  of  J^^^^y^. 
this  Act,  be  bound  to  assign  and  convey  accordingly.  ing. 

(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee 
being  or  having  been  in  possession. 

(3.)  This  section  applies  to  mortgages  made  either  before  ^^f* 
or  after  the  commencement  of  this  Act,  and  shall  have  effect  applies, 
notwithstanding  any  stipulation  to  the  contrary. 

1  Before  the  passing  of  the  C.  A.,  1882  (p),  it  was  held  that  a  first 
mortgagee,  who  had  notice  of  a  second  mortgage,  could  not  be  com- 
pelled by  the  mortgagor  to  convey  to  a  third  person  imdcr  tbis  section, 

(to)  Allen  V.  O'CaHaghan,  I.  R.  10  (o)   WadtMn    v.  Cdlcraft,  10  Ves. 

C.  L.  23.  67  ;  Davit  v.  Went,  12  Ves.  475. 

(n)  Bovter  v.  CdUy,  1  H.  100.  (p)  45  &  40  Vict  c.  39. 

R  2 
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44  &  45    l,ut  was  justified  in  i-eceiving  pavment  from  and  conveying  to  the  second 
^ifi^"' mortgagee  (5). 
^       *         Where  a  mortgagor  requires  the  mortgagee  to  transfer  to  his  nominee 
the  transfer  is  to  be  instead  of  a  reconveyance,  and  to  be  on  the  terms 
on  which  he  would  be  bound  to  reconvey  (r).     "  I  consider  that  the 
words  *  on  the  terms  on  which  he  is  bound  to  reconvey  *  do  not  refer , 
merely  to  the  amount  of  principal,  interest  and  costs,  but  to   *the 
terms'  generally." — Per  Chitty,  J.  («).    A  mortgagor,  therefore,  who  is 
entitled  merely  to  a  reconveyance  on  certain   terms  and  conditions 
cannot  require  a  mortgagee  to  make  an  absolute  transfer  to  his  nominee 
under  this  section  (t). 
It  is  now  provided  by  section  12  of  the  C.  A.,  1882,  as  follows  : — 

45&46    [12.  The  right  of  the  mortgagor,  under  section  15   of  the 
Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead 


§12. 

Reconvfty- 
ance  on 
mortgage 
under  C.  A. 

1882. 


of  re-conveying,  to  assign  the  mortgage  debt  and  convej^ 
the  mortgaged  property  to  a  third  person,  shall  belong  to 
and  be  capable  of  being  enforced  by  each  incumbrancer,  or 
by  the  mortgagor,  notwithstanding  any  intermediate  in- 
cumbrance; but  a  requisition  of  an  incumbrancer  shall 
prevail  over  a  requisition  of  the  mortgagor,  and,  as  between 
incumbrancers,  a  requisition  of  a  prior  incumbrancer  shall 
prevail  over  a  requisition  of  a  subsequent  incumbrancer.] 


44&45 
Viot.  0. 41, 

§16. 

Power  for 
mortgagor 
to  iDspdct 
title  deeds. 


Not  retro-" 
spective. 


MORTGAGES. — INSPECTION  OF  DEEDS. 

16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  sub- 
sists, shall,  by  virtue  of  this  Act,  be  entitled  from  time  to 
time,  at  reasonable  times,  on  his  request,  and  at  his  own  cost, 
and  on  payment  of  the  mortgagee's  costs  and  expenses  in  this 
behalf,  to  inspect^  and  make*  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act,^  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 


{q)  Teevan  v.  Smithy  20  Ch.  D.  724. 
(r)  Teevan  v.  Smith,  20  Ch.  D.  724. 


(«)  Aldcrson  v.  Ef^et/,  2C  Ch.  D.  573. 
(0  Aldei'8onv,Efg<n/,26Ch,D,567. 
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^  Hiiherlo  a  mortgagor  could  not  compel  his  mortgagee  to  produce  the    44  &  55 
deeds  in  his  possession,  except  upon  tender  of  the  total  amount  due  to  Vi  t  c.  41, 
him.  §  18. 

*  It  will  be  obsen-ed  that  the  mortgagee  is  not  bound  to  furnish  copies, 
abstracts,  or  extract*,  but  only  to  permit  the  mortgagor  to  make  them. 

3  It  should  1j«  noted  that  this  section  is  not  retrospective,  and  applies 
only  to  mortgages  dated  after  31st  December,  1881. 


MORTGAGES.— CONSOLIDATION. 

17. — (1.)  A  mortgagor  seeking  to  redeem^  any  one  mort-    44  k  45 
gage,  shall,  by  virtue  of  this  Act,  be  entitled  to  do  so,  without    *•*«    ' 

paying  any  money  due  under  any  separate  mortgage  made  by .—  - 

him,  or  by  any  person  through  whom  he  claims,  on  property  tion  on 
other  than  that  comprised  in  the  mortgage  which  he  seeks  to  ^o'jf^jjf*^** 
redeem.  mortgages. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  How  far 
intention  is  not  expressed  in  the  mortgage  deeds  or  one  of  a^pu^ 
thera.^ 

(3.)  This  section  applies  only  where  the  mortgages  or  one 
of  them  are  or  is  made  after  the  commencement  of  this  Act.* 

1  A  mortgagor  may  seek  to  redeem  (o)  by  giving  notice  to  pay  the 
amount  due  to  the  mortgagee  without  action,  (/3)  by  action  for  redemp- 
tion, and  (7)  by  payment  in  a  foreclosure  action. 

2  In  an  action  for  the  foreclosure  of  two  mortgages  executed  since  the 
commencement  of  this  Act  by  the  same  mortgagor  to  the  Fame  nioit- 
gagee,  Pearson,  J.,  held  that  if  the  mortgagor  desired  to  redeem  either 
mortgage  separately  he  must  pay  the  whole  of  the  costs  of  the  action 
and  could  not  apportion  them  (m). 

3  It  will,  probably,  be  the  usual  practice  to  express  a  "  contraiy  inten- 
tion,*' especially  in  cases  where  the  mortgagee  is  likely  to  make  further 
advances  on  other  property  belonging  to  tbe  mortgagor. 

*  It  will  be  observed  that  this  section  is 
mortgage  executed  before  31st  December,  1^ 
with  one  executed  after  tliat  date,  in  the  ab 
contrary  intention. 

(«)    Ciapham  v.  Andrevrs,  W.  N. 
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44  &  45        18. — (1.)  A  mortgagor^  of  land  while  in  possession^  shall, 
S  18    *  ^  against  every  incumbrancer,  have,  by  virtue  of  this  Act, 

-     ; power  to  make  from  time  to  time  any  such  lease  of  the  mort- 

P<^w^^of   gaged  land,  or  any  part  thereof,  as  in  this  section  described 
mortgjigor  and  authorized. 

una  of 

mortgagee       (2.)  A  mortgagee^  of  land  while   in  possession*  shall,  as 
dom***^    against  all  prior  incumbrancers,  if  any,  and  as  against  the 
mortgagor,  have,  by  virtue  of  this  Act,  power  to  make  from 
time  to  time  any  such  lease  as  aforesaid. 

(3.)  The  leases  which  this  section  authorizes*  are — 

(i.)  An  agricultural  or  occupation  lease  for  any  term  not 

exceeding  twenty  one  years  ;  and 
(ii.)  A  building  lease  for  any  term  not  exceeding  ninety-nine 

years. 
(i.)  Every  person  making  a  lease  under  this  section  may 
execute  and  do  all  assurances  and  things  necessary  or  proper 
in  that  behalf. 
Pbe^^b.""      ^^'^  Every  such   lease   shall  be  made  to  take   effect  in 
served.       possession  not  later  than  twelve  months  after  its  date.^ 

(G.)  Every  such  lease  shall  reserve  the  best  rent  that  can 
reasonably  be  obtained,  regard  being  had  to  the  circumstances 
of  the  case,  but  without  any  fine  being  taken.® 

(7.)  Every  such  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent,  and  a  condition  of  re-entry  on 
the  rent  not  being  paid  within  a  time  therein  specified  not 
exceeding  thuty  days.® 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by 
the  lessee  and  delivered  to  the  lessor,  of  which  execution  and 
delivery  the  execution  of  the  lease  by  the  lessor  shall,  in 
favour  of  the  lessee  and  all  persons  deriving  title  under  him, 
be  sufficient  evidence.® 
BuUding  (9.)  Every  such  building  lease  shall  be  made  in  considera- 
tion of  the  lessee,  or  some  person  by  whose  direction  the  lease 
is  granted,  having  erected,  or  agreeing  to  erect  within  not 
more  than  five  years  from  the  dato  of  the  lease,  buildings,  new 
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or  additional,  or  having  improved  or  repaired  buildings,  or  _*^  *  ^5 
agreeing  to  improve  or  repair  buildings  within  that  time,  or    ft  jg^ 

having  executed,  or  agreeing  to  execute,  within  that  time,  on 

the   land   leased,  an  improvement  for  or  in  connection  with 
building  purposes.^ 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or  a 
nominal  or  other  rent  less  than  the  rent  ultimately  payable, 
may  be  made  payable  for  the  first  five  years,  or  any  less  part 
of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within 
one  month  after  making  the  lease,  deliver  to  the  mortgagee, 
or,  where  there  are  more  than  one,  to  the  mortgagee  first  in 
priority,  a  counterpart  of  the  lease  duly  executed  by  the 
lessee  ;  but  the  lessee  shall  not  be  concerned  to  see  that  this 
provision  is  complied  with. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this 
section  may  be  enforced  by  or  against  every  person  on  whom 
the  lease  if  granted  would  be  binding. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  How  far 
intention  is  not  expressed  by  the  mortgagor  and  mortgagee  in  ^^{^^ 
the  mortgage  deed,  or  otherwise  in  writing,  and  shall  have 
effect  subject  to  the  terms  of  the  mortgage  deed  or  of  any 
Buch  writing  and  to  the  provisions  therein  contained.^ 

(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  Section 
from  reserving  to  or  conferring  on  the  mortgagor  or  the  mort-  ^^^^i 
gagee,  or  both,  any  further  or  other  powers  of  leasing  or 
having  reference  to  leasing ;  and  any  further  or  other  powers 
so  reserved  or  conferred  shall  be  exerciseable,  as  far  as  may 
be,  as  if  they  were  conferred  by  this  Act,  and  with  all  the  like 
incidents,  effects,  and  consequences,  unless  a  contrary  inten- 
tion is  expressed  in  the  mortgage  deed.^ 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable  a 
mortgagor  or  mortgagee  to  make  a  lease  for  any  longer  term 
or  on  any  other  conditions  than  such  as  could  have  been 
granted  or  imposed  by  the  mortgagor,  with  the  concurrence  of 
all  the  incumbrancers,  if  this  Act  had  not  been  passed.® 

(IG.)  This  section  applies  only  in  case  of  a  mortgage  made  How  far 
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44  &  45    after  the  coramencement  of  this  Act  f  but  the  provisions 
S  18    *  thereof,  or  any  of  them,  may,  by  agreement  in  writing  made 

after  the  commencement  of  this  Act,  between  mortgagor  and 

re^roepec-  jj^^Qj-j-gj^g^g^  ^^^  applied  to  a  mortgage  made  before  the  com- 
mencement of  this  Act,  so,  nevertheless,  that  any  such  agree- 
ment shall  not  prejudicially  affect  any  right  or  interest  of  any 
mortgagee  not  joining  in  or  adopting  the  agreement 

(17.)  The  provisions  of  this  section  referring  to  a  lease  shall 
be  construed  to  extend  and  apply,  as  far  as  circumstances 
admit,  to  any  letting,  and  to  an  agreement,  whether  in  writing 
or  not,  for  leasing  or  letting.^^ 

Previous         *  Before  this  Act  neither  a  mortgagor  nor  mortgagee,  whether  in  or 

law  as  to     Qu^j  Qf  possession,  could  grant  a  lease  which  would  be  valid  against  the 

mortgaged  other.     The  mortgagee,  having  the  legal  estate,  could,  before  the  passing 

land.  of  the  Judicature  Act,  grant  a  lease  valid  at  law ;  but  it  would  not  bind 

the  mortgagor  in  equity.     Nor  could  the  mortgagor  grant  a  lease  which 

would  be  valid  against  the  mortgagee,  though  it  would  bind  himself 

by  estoppel. 

2  "Mortgagor  includes  any  person  from  time  to  time  deriving  title 
under  the  original  mortgagor,  or  entitled  to  redeem  a  mortgage,  according 
to  his  estate,  interest,  or  right  in  the  mortgaged  property"  (r).  In  cases 
M'here  it  is  desired  to  confine  the  power  of  leasing  imder  sub-s.  1  to 
the  original  mortgagor,  the  statutory  power  should  be  varied  under  sub- 
Bs.  13  and  14.  Or  a  proviso  may  be  inserted  that  a  clause  excluding 
Bub-s.  1  shall  be  inserted  in  any  puisne  mortgage  of  the  same 
property. 

3  It  will  be  observed  that  the  powers  conferred  by  this  section  can 
only  be  validly  exercised  by  a  mortgagor  or  mortgagee  while  in  posses- 
sion.   See  the  definition  of  mortgagee  in  possession  in  s.  2  (vi.)  («). 

*  Compare  the  powers  of  leasing  conferred  on  tenants  for  life  by  the 
Settled  Estates  Act,  1877  (f),  and  the  Settled  Land  Act,  1882  (w). 
Building  *  Under  this  Act  a  "  building  lease"  includes  a  lease  for  building  pur- 
lease,  poses,  and  "  building  purposes  "  include  the  erecting  and  the  improving 
of  and  the  adding  to  and  the  repairing  of  buildings  (x).  Compare  the 
words  of  the  power  in  Truscott  v.  Diamond  Rock  Boring  Co.  (y),  under 
which  a  lease  containing  merely  a  covenant  "  to  do  necessary  repairs " 
was  upheld ;  and  see  sub-s.  9  of  this  section,  which  specifies  the  con- 
siderations for  which  a  building  lease  under  this  section  may  be  granted. 

(r)  Sect  2  (vi),  p.  210,  anU,  {«)  45  &  46  Vict  c.  38,  p.  479,  H  •ej. 

(«)  Page  210,  anU,  \x)  Sect.  2  (x.),  p.  211,  ante, 

{t)  40  &  41  Vict,  c  17,  p.  448.  (y)  30  W.  R.N277. 
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^  It  should  be  remembered  that,  Iq  order  to  render  a  lease  under    44  &  45 
this  section  valid,  the  conditions  prescribed  by  sub-Ps.  5,  6,  and  7  must     '^|Jl^^' 
be    strictly  complied  with.     Those    prescribed    by  sub-ss.  8  and  11     ^  *^* 
ought  also  to  be  complied  with ;  but  non-compliance  therewith  does  not  CondiiioQH 
render  the  lease  invalid  as  regards  the  lessee.     But  see  note  •,  infra,         n>u8t  be 

''  The  powers  cc»nferred  by  this  section  may  be  altogether  excluded,  ^^^LjjLi 
either  by  the  mortgage  deed  or  any  other  writing^  leaving  the  j)reviou8  law  with, 
to  apply ;  or  they  may  be  varied  by  stipulations  in  the  mortgage-deed ;  This  sec- 
and  it  will  be  difficult  for  a  proposed  lessee  of  mortgaged  property  to  }^^  ""•J 
satisfy  himself  whether  this  has  been  done  or  not,  imless  he  is  able  to  ^ludei 
insist  upon  a  stipulation  enabling  him  to  investigate  the  proposed 
lessor's  title. 

*  In  the  case  of  mortgage  by  a  tenant  for  life,  the  provisions  of  this  TeDant 
section  must  be  read  with  those  of  ss.  4  to  14  and  46  to  48  of  the  ^^^  ^®* 
Settled  Estates  Act,  1877  (2),  and  ss.  6  to  12  of  the  Settled  Land  Act, 

1882  (a). 

*  In  a  mortgage  executed  after  the  Act  came  into  operation  in  pur- 
suance of  an  agreement  made  before  it  came  into  operation,  North,  J>, 
held  that  a  proviso  excluding  this  section  ought  not  to  be  inserted  (6). 

^^  It  may  be  doubted  whether,  notwithstanding  sub-s.  17,  any  valid  Whether 
lease  or  tenancy  imder  this  section  can  be  created  otherwise  than  by  °®^ 
deed,  ha>'ing  regard  to  the  express  provision  of  sub-s.  7,  that  ^^ every 
such  lease "  (i.e.,  every  lease  authorized  by  this  section)  shall  contain  a 
covenant  for  payment  of  rent.  Moreover,  sub  ss.  5,  6,  8,  and  11 
clearly  contemplate  only  leases  in  writing.  It  is  probable,  however,  that 
sub-ss.  1,  2,  and  17,  when  read  together,  may  be  held  to  authorize 
parol  leases  (from  which  such  of  the  provisions  of  the  intermediate  sub- 
sections as  are  inapplicable  to  such  leases  would  be  excluded)  for  terms  of 
less  than  three  years. 
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19. — (1.)  A  mortgagee,*  where  the  mortgage  is  made  by    44  &  45 
deed,'  shall,  by  virtue  of  this  Act,  have  the  following  powers,     j'jg^  ' 

to  the  like  extent  as  if  they  had  been  in  terms  conferred  by  r 

the  mortgage  deed,  but  not  further  (namely) :  incident  to 

(i.)  A  power,  when  the  mortgage  money  has  become  due,*  JjJ^J^t^of 
to  sell,  or  to  concur  with  any  other  person  in  selling,  mortgagee, 
the  mortgaged  property,  or  any  part  thereof,  either  ^^®'' °* 

{i)  40  &  i\  Viot  c  17,  pp.  413,  448,       «e?.,  po«^ 
poit,  (6)  Re    Nugent   dfc  Riloj,   W.    N. 

(tt)  45  &  46  Vict,  c  38,  p.  479,  et        (1884),  p.  147. 
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44&45 
Vict.  c.  41, 

§19. 


Power  lo 
inHure. 


Power  to 

appoint 

receiver. 


Power  to 
cut  timber. 


Powers 
may  be 
varitd, 


or  ex- 
cluded. 


subject  to  prior  charges,  or  not,  and  either  together  or 
in  lots,  by  public  auction  or  by  private  contract,  subject 
to  such  conditions  respecting  title,  or  evidence  of  title, 
or  other  matter,  as  he  (the  mortgagee)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at 
an  auction,  or  to  rescind  any  contract  for  sale,  and  to 
re-sell,  without  being  answerable  for  any  less  occa- 
sioned thereby  f  and 
(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage 
deed,*  to  insure  and   keep   insured   against   loss   or 
damage  by  fire  any  building,  or  any  effects  or  property 
of  an  insurable  nature,  whether  affixed  to  the  freehold 
or  not,  being  or  forming  part  of  the  mortgaged  pro- 
perty, and  the  premiums  paid  for  any  such  insurance 
shall  be  a  charge  on  the  mortgaged  property,  in  addi- 
tion  to   the  mortgage  money,  and  with  the  same 
priority,  and  with  interest  at  the  same  rate,  as  the 
mortgage  money  f  and 
(iii.)  A  power,  when  the  mortgage  money  has  become  due,* 
to  appoint  a  receiver  of  the  income  of  the  mortgaged 
property,  or  of  any  part  thereof  ;^  and 
(iv.)  A  power,  while  the  mortgagee  is  in  possesaion,  to  cut 
and  sell  timber  and  other  trees  ripe  for  cutting,  and 
not  planted  or  left  standing  for  shelter  or  ornament,  or 
to  contract  for  any  such  cutting  and  sale,  to  be  com- 
pleted within  any  time  not  exceeding  twelve  months 
from  the  making  of  the  contract.^ 
(2.)  The  provisions  of  this  Act  relating  to  the  foregoing 
powers,  comprised  either  in  this  section,  or  in  any  subsequent 
section   regulating   the    exercise  of  those  powers,  may  be 
varied  or  extended  by  the  mortgage  deed,  and,  as  so  varied 
or  extended,  shall,  as  far  as  may  be,  operate  in  the  like 
manner  and  with  all  the  like  incidents,  effects,  and  conse- 
quences, as  if  such  variations  or  extensions  were  contained 
in  this  Act.^ 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deed,  and  shall 
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have  efiFect  subject  to  the  terms  of  the  mortgage  deed  and  to    ^^  *  ^5 
xi  •  •        ii        •  *  •      1  9  Vict  c.  41. 

the  provisions  therein  contained."  •  jg 

(4.)  This  section  applies  only  where  the  mortgage  deed  is 

executed  after  the  commencement  of  this  Act.  ipective?* 

*  This  section,  if  not  excluded  under  sub-s.  3,  applies  to  all  mortgages  ot 
a  later  date  than  31st  December,  1881.  This  and  the  following  Hecti(ms 
may  profitably  be  compared  with  Pail  II.  of  Lord  Cranworth's  Act  (b\ 
wluch,  although  repealed  by  s.  71  of  this  Act  (t),  still  applies  to  some 
mortgages  made  between  28th  August,  1860,  and  1st  January,  18b2,  and 
is,  therefore,  of  practical  importance  in  tlie  investigaticm  cf  titles. 

Part  II.  of  Lord  Ci*anworth*s  Act  compiises  hs.  U  to  24  inclusive. 
Sections  11  and  24  (which  correspond  to  8.  19  of  the  Conveyancing  Act, 
1881)  are  as  follows : — 

Powers  of  Mortgagees. 

[11.  Where  any  principal  money  is  secured  or  charged  by    23  &  24 
deecP  on  any  hereditaments  of  any  tenure,  or  on  any      u^^' 
interest  therein,  the  person  to  tvhom  such  money  shall  for     §  U- 
the  time  being  he  payable,  his  executors,  administrators,  Pmotrt 
and  assigns,  shall,  at  any  time  after  the  expiration  of  one  J^^*^^/^^ 
year  from,  tlie  time  when  such  principal  money  sludl  have  under  Lord 
become  payable,  according  to  the  terms  of  the  deed,  or  after  t^tl'« 
any  interest  on  such  principal  money  shall  have  been  in  ^^'^' 
arrear  for  six  montlcs,  or  after  any  omission  to  pay  any 
premium  on  any  insurance  which  by  the  terms  of  the 
deed  ought  to  be  paid  by  the  person  entitled  to  the  property 
subject  to  the  charge,^  have  the  following  powers,  to  the 
same  extent  (hut  no  more)  as  if  they  had  been  in  terms 
confonxd  by  the  person  creating  the  charge;^  namely, 
1st.  A  pawer  to  sell  or  concur  with  any  other  person  in 
selling  the  whole  or  any  part  of  the  propeHy  by 
public  auction  or  pHvate  contract,  subject  to  any 
reasonable  conditions  he  may  think  fit  to  make, 
and  to  rescind  or  vary  contracts  for  sale,  or  buy  in 
and  re-sell  the  pfropeiiy,  from  time  to  time  in  like 
manner: 
2nd.  A  povjer  to  insure  and  keep  insured  from  loss  or 

(6)  23  &  24  Vict.  c.  145.  (c)  Page  321,  poU. 
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44&45 

Vict  c.  41, 

§19. 

23&24 

Vict  c. 

145, 

§u. 


23&24 

Vict.  c. 

145, 

§24. 


Compari- 
son of 
powers 
under 
LordCran- 
worth's 
Act  and 
under 
C.  A.  1881. 


Difference 

between 

pcwera 

under 

C  A.  1881, 

and 

ordinary 

expreeiB 

powers. 


damage  by  Jive  the  whole  or  any  part  of  the 
property  {whetlter  affixed  to  the  freehold  or  not) 
which  is  in  its  nature  insurable,  and  to  add  tlie 
premiums  paid  for  any  such  insurance  to  the  prin- 
cipal money  secured  at  the  same  rate  of  interest:^ 

3rd.  A  power  to  appoint  or  obtain  the  appointment  of  a 

receive!'  of  tlie  rents  and  profits  of  the  whole  or  any 

part    of    the   property    in    manner   hereinafter 

mentioned.'] 

[24.  The  povjers  and  provisions  contai^ied  in  this  part  of 

this  Act  relate  only  to  nioHgages  or  cliarges  made  to  secure 

money  advanced  or  to  be  advanced  by  way  of  loan,  or  to 

secure  an  existing  or  future  debt.] 

*  See  the  definition  of  mortgagee  in  the  interpretation  clause  of  the 
C.  A.,  1881  (rf).  It  includes  "any  person  from  time  to  time  dcri\ing 
title  under  the  original  mortgagee.'* 

5  The  powers  conferred  by  this  section — like  those  conferred  by  s.  11 
of  Lord  Cranworth's  Act — apply  only  where  the  mortgage  is  made  by 
deed.  But  while  the  repealed  provisions  applied  only  to  a  mortgage  or 
charge  on  hereditaments,  a  mortgage  under  the  C.  A.  includes  ^^any 
charge  on  any  property  for  securing  money  or  money's  worth  "  {e).  If, 
therefore,  an  e<[uitable  charge  is  taken  by  deed,  the  powers  conferred  by 
s.  19  will  apply  unless  expressly  excluded ;  but  they  will  not  apply  to  a 
parol  charge  or  memorandum  of  deposit  not  under  seal. 

*  The  words  "  when  the  mortgage  money  has  become  due,"  and  "  at 
any  time  after  the  date  of  the  mortgage  deed,"  must  be  read  with  the 
qualifications  mentioned  in  ss.  20  to  24,  'post,  pp.  254-261.  Even  with  those 
qualifications  the  present  section  is  more  favourable  to  mortgagees  tlmn 
either  the  powers  conferred  by  s.  11  of  Lord  Cranworth's  Act  or  ibe 
clauses  hitherto  usually  inserted  in  mortgages. 

^  The  power  of  sale  in  s.  19  of  the  C.  A.,  1881,  follows  the  usual  form 
more  closely  than  that  in  s.  11  of  Lord  Cranworth's  Act  The  mortgage 
money  is  usually  made  payable  six  months  after  the  date  of  the  deed, 
and  the  ordinary  express  powder  of  sale  is  exerciseable  when  the  principal 
is  six  montlis  or  the  interest  three  months  in  arrear  after  notice,  or,  in 
some  cases,  on  breach  of  any  covenant  by  the  mortgagor.  The 
corresponding  power  in  Lord  Cranworth's  Act  only  arises  when  the 
piincipal  is  twelve  or  the  interest  six  months  in  arrear,  or  on  breach 
of  a  covenant  to  insure,  and  s.  13  of  that  Act  requires  six  months'  notice 
in  writing  to  the  person  entitled  to  the  equity  of  redemption  of  the 

(d)  Sect  2  (vi),  p.  210,  ante.  («)  Sect  2  (vi),  p.  210,  ante. 
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mortgagee's  intention  to  sell.    The  power  of  sale  under  the  C.  A.^  1881,  ^ff.*  ^^- 
arises — like  the  onlinary  express  power — as  soon  as  the  mortgage  money      RIO    * 
Ls  due,  and  can  be  exercised  as  soon  as  the  princiiMil  is  three  montlis  or    23  k  24 
the  interest  is  two  months  in  arrear  after  notice  requiring  payment,  or    Vict.  c. 
on  breach  by  the  mortgagor  of  any  provision  in  the  deed  other  than  ^^  ^^* 
the  covenants  for  payment  of  principal  and  interest. 

•  The  ordinary  express  power  for  the  mortgagee  to  insure  is  usually  _  ' 
only  inserted  where  there  is  a  covenant  by  the  mortgagor  to  insure, 
and  arises  on  breach  of  that  covenant.  The  similar  power  in  Lord 
Cranworth's  Act  arises  and  is  exerciseable  in  the  same  events  as  the 
power  ot  sale.  Under  the  C.  A.,  1881,  the  mortgagee  may  insure  in 
two-thirds  of  the  value  of  the  property  at  any  time  after  the  date  of  the 
deed  if  there  is  no  covenant  by  the  mortgagor  to  insure,  unless  there 
is  a  sufficient  subsisting  insurance  by  the  mortgagor  or  the  deed 
contains  a  declaration  that  no  insurance  is  necessary.  See  s.  23,  p.  260, 
post.  If  there  is  a  covenant  by  the  mortgagor  to  insure,  the  mortgagee 
may  insure  on  breach  of  that  covenant.  But  the  Act  does  not — like  the 
usual  clause — enable  the  mortgagee  to  ascertain  whether  or  not  there  is  a 
subsisting  insurance  by  providing  for  the  delivery  or  production  to  him 
of  the  receipts  for  premiums  paid  by  the  mortgagor.  A  short  clause  to 
that  effect  should  therefore  be  inserted,  whether  there  is  a  covenant  by 
the  mortgagor  to  insure  or  not. 

'  The  power  to  appoint  a  receiver  has  not  been  very  commonly  inserted 
in  ordinary  mortgages.    See  notes  to  s.  24,  p.  261,  post. 

Where  an  action  is  pending  the  Court  will  appoint  a  receiver  on  the 
application  of  the  mortgagee,  notA^nthstanding  the  power  conferred  on 
him  by  this  section  (/). 

8  The  power  to  cut  timber  imder  this  section  is  conferred  only  on  a 
mortgagee  in  possession  (see  the  de6nition  in  s.  2  (vi),  p.  210,  ante). 
No  such  power  was  given  by  Lonl  Cran worth's  Act,  nor  is  such  a  power 
commonly  inserted  in  ordinary  mortgages,  and  in  the  absence  of  such  a 
ix)wer,  a  mortgagee  would  formerly  have  been  restrained  from  cutting 
timber  imless  his  security  was  insufficient. 

The  result  is  that  a  mortgagee  who,  between  1860  and  1882,  has 
omitted  the  usual  claases  in  reliance  upon  Part  II.  of  Lord  Cranworth*s 
Act  is  in  a  less  favourable  position  than  if  they  had  been  inserted,  while 
a  mortgagee  who,  after  Ist  January,  1882,  omits  them  in  reliance  upon 
8s.  19  to  24  inclusive  of  the  C.  A.,  1881,  is  in  a  more  favourable  position 
than  under  the  ordinai-y  express  powers. 

•  The  express  powers  to  sell,  and  insure,  with  the  usual  ancillary 
provisions,  may,  therefore,  in  ordinary  cases  be  safely  omitted,  and  the 
statutory  powers  to  appoint  a  receiver  and  to  cut  timber  may  either  be 
left  to  take  effect  or  be  varied  or  excluded  under  sub-es.  2  and  3,  as  the 
case  may  require. 

(/)  TiUeft  V.  Nixon,  26  Oh.  V.  238. 
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MORTGAGES.— POWER  OF  SALE. — NOTICE. 


Regulation 
of  exercise 
of  power 
of  bale. 


44  &  45  20.  A  mortgaj^ee  shall  not  exercise  the  power  of  sale 
S  20.  '  ^^^^f^^**^^  ^y  ^^^^  Act  unless  and  untiP — 

(i.)  Notice-  requiring  payment  of  the  mortgage  money  has 
been  served  on  the  mortgagor^  or  one  of  several  mort- 
gagors, and  default  has  been  made  in  payment  of  the 
mortgage  money,  or  of  part  thereof,  for  three  months* 
after  such  service;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and 
unpaid  for  two  months  after  becoming  due;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in 
the  mortgage  deed  or  in  this  Act,  and  on  the  part  of 
the  mortgagor,  or  of  some  person  concurring  in  making 
the  mortgage,  to  be  observed  or  performed,  other  than 
and  besides  a  covenant  for  payment  of  the  mortgage 
money  or  interest  thereon. 

^  Sec  note  5  to  section  19,  p.  252,  ante. 

2  Ah  to  service  of  notices,  see  s.  C7  of  the  C.  A.,  1881  (g). 

3  The  mortf^agor  includes  persons  deriving  title  nnder  the  original 
mortgagor  (/t),  and  therefore  notice  must  be  sen*ed  on  the  puisne  mort- 
gagees and  assigns  of  the  equity  of  i-edemption  (i). 

^  Montli  means  calendar  month  (j). 

Tlie  provision  as  to  notice  in  Lord  Cranworlh's  Act  is  in  s.  13,  which 
is  as  follows : — 


23&24 

Vict.  c. 

145, 

Notice  to 
be  given 
before 
tale;  but 
purchaser 
relieved 
from  in- 
quiry 08  to 


[13.  No  such  sale  as  aforesaid  shall  be  made  until  after  six 
montlis'  notice  in  icriting  given  to  the  person  or  one  of  the 
persons  entitled  to  the  property  subject  to  the  charge,  or 
affixed  on  some  conspiciious  paH  of  such  propeiiy;  but 
when  a  sale  has  been  effected  in  professed  exercise  of  the 
powers  hereby  conferred,  the  title  of  the  purchaser  shall 
not  be  liable  to  be  impeached^  on  the  ground  that  no 
case  had  arisen  to  authorise  the  exercise  of  such  power,  en* 


(.7)  Page  318.  vo^^. 
{h  Sect.  2(vL),p.  210. 


(t)  ITooU  V.  SmUh,  17  Ch.  D.  484. 
0)  Freeman  v.  Bead,  11  W.  R.  802. 
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that  no  such  notice  as  aforesaid  had  been  given;  but  any  yj^*  ^^j 
person  damnified  by  any  such  unauthorised  exercise  of  J  20. 
such  power  shall  have  his  remedy  in  damages  against  the  y.^^ 
person  selling ^  I4.s 

*  For  the  provisions  protecting  a  purclmser  from  tlie  consequences  of  ^-^^u^. 
want  of  notice  or  uniformity  in  a  sale  untler  the  C.  A.,  1881,  see  s.  21.     gurncn  of 

tale. 


SALE  BY  MORTGAGEE. — CONVEYANCE. 

21. — (1.)  A  mortgagee  exercising  the  power  of  sale  con-    44  &  45 
fcrred  by  this  Act  shall  have  power,  by  deed,  to  convey  the    ^^m    ' 
property  sold,  for  such  estate  and  interest  therein  as  is  the    — 

OonvcV" 

subject  of  the  mortgage,  freed  from  all  estates,  interests,  and  ,nce,  re- 
rights  to  which  the  mortgage  has  priority,  but  subject  to  all  ce^PN  *c., 
estates,  interests,  and  rights  which  have  priority  to  the  mort- 
gage ;  except  that,  in  the  case  of  copyhold  or  customary  land, 
the  legal  right  to  admittance  shall  not  pass  by  a  deed  under 
this  section,  unless  the  deed  is  sufficient  otherwise  by  law,  or 
is  sufficient  by  custom,^  in  that  behalf. 

(2.)  Where  a  conveyance  is  made  in  professed  exercise^  Protection 
of  the  power  of  sale  conferred  by  this  Act,  the  title  of  the  ch^^r! 
purchaser  shall  not  be  impeachable  on  the  ground  that  no 
case  had  arisen  to  authorise  the  sale,  or  that  due  notice  was 
not  given,  or  that  the  power  was  otherwise  improperly  or  irre- 
gularly exercised;  but  any  person  damnified  by  an  unautho- 
rised, or  improper,  or  irregular  exercise  of  the  power  shall 
have  his  remedy  in  damages  against  the  person  exercising  the 
power.^ 

(3.)  The  money  which  is  received  by  the  mortgagee,  arising  AppHca- 
from  the  sale,  after  discharge  of  prior  incumbrances  to  which  p„°chaso- 
the  sale  is  not  made  subject,  if  any,  or  after  payment  into  money. 
Court  under  this  Act  of  a  sum  to  meet  any  prior  incum- 
brance,* shall  be  held  by  him  in  trust  to  be  applied  by  him, 
first,  in  payment  of  all  costs,  charges,  and  expenses,  properly 
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44  &  45  incurred  by  him,  as  incident  to  the  sale  or  any  attempted 
I  ijj    '  sale,  or  otherwise;  and  secondFy,  in  discharge  of  the  mortgage 

money,  interest,  and  costs,  and  other  money,  if  any,  due  under 

the  mortgage;  and  the  residue  of  the  money  so  received  shall 
be  paid  to  the  person  entitled  to  the  mortgaged  property,  or 
authorised  to  give  receipts  for  the  proceeds  of  the  sale 
thereof.^ 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be  exer- 
cised by  any  person  for  the  time  being  entitled  to  receive  and 
give  a  discharge  for  the  mortgage  money. 

(o.)  The  power  of  sale  conferred  by  this  Act  shall  not  affect 
the  right  of  foreclosure. 

(G.)  The  mortgagee,  his  executors,  administrators,  or  as- 
signs, shall  not  be  answerable  for  any  involuntary  loss  hap- 
pening in  or  about  the  exercise  or  execution  of  the  power  of 
sale  conferred  by  this  Act  or  of  any  trust  connected  there- 
with. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by  this 
Act  has  become  exerciseable,  the  person  entitled  to  exercise 
the  same  may  demand  and  recover  from  any  person,  other 
than  a  person  having  in  the  mortgaged  property  an  estate, 
interest,  or  right  in  priority  to  the  mortgage,*  all  the  deeds 
and  documents  relating  to  the  property,  or  to  the  title  thereto, 
which  a  purchaser  under  the  power  of  sale  would  be  entitled 
to  demand  and  recover  from  him.^ 

The  corrcfqionding  provisions  of  Lord  Cranwortli's  Act,  except  that  as 
to  the  protection  of  purcliasers',  are  contained  in  ss.  14  to  16  inclusive, 
which  arc  as  follows : — 

23&24    [14.  Tlie  money  arising  by  any  sale  effected  an  aforesaid 

U6^        «AaZi  he  applied  by  the  person  receiving  the  same  as 

§  14.        follows;  first y  inpayment  of  all  the  expenses  incident  to 

Applica-        ^'^  ^^^  ^^  incurred  in  any  attempted  sale;  secondly,  in 

tionof  discJiarge  of  all  interest  and  costs  then  due  in  respect  of 

monty.  the  charge  in  consequence  whereof  the  sale  was  made;  and, 

thirdly,  in  discharge  of  all  the  pHncipal  moneys  then  due 

in  respect  of  such  charge;  and  the  residue  of  such  money 
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shall  be  paid  to  the  person  entitled  to  the  propeiiy  subject  f  ^  *  ^^ 
to  the  charge,  his  heirs,  executors,  administrators,  or  cw-  «  2I, 
signs,  as  the  case  may  he.]  23  A  24 

[15.  The  person  exercising  the  power  of  sale  hereby  conferred  145. ' 
shxill  have  poiver  by  deed  to  convey  or  assign  to  and  vest  in  §  14. 
the  purchaser  the  property  sold,  for  all  the  estate  and  in-  23  A  24 
terest  therein,  which  tlie  person  who  created  tlie  charge  had  ^J^^*^*"' 
power  to  dispose  of,  except  that  in  the  case  of  copyhold  §  15^ 
hereditavients  the  beneficial  interest  ordy  sliall  be  conveyed  Cfmrfvanre 
to  and  vested  in  the  purchaser  by  such  deed,]  ^•^  ^^ 

[16.  At  any  time  after  the  potver  of  sale  hereby  conferred   "^^^^i 
shall  have  become  exerciseable,  the  person  entitled  to  exer-    Vict  c. 
cise  tlie  same  shall  be  entitled  to  demand  and  recover,  from     a  jg 
the  person  entitled  to  the  property  subject  to  the  charge,  all  -  - 

the  deeds  and  documents  in  his  possession  or  power  rela-  cJmnje 
ting  to  the  same  property,  or  to  the  title  thereto,  ivhich  he^^^.^ 
wovtld  have  been  entitled  to  demand  and  recover  if  the  deed*  and 
same  property  had  been  conveyed,  appointed,  surrendered,  ^1^"^' 
or  aligned  to  and  were  then  vested  in  him  for  all  the  es-  ^^^^* 
tate  and  interest  tvhich  the  person  creating  the  charge  liad  Cran- 
power  to  dispose  of,  and  where  the  legal  estate  shall  be  out-  ^'* ' 
standing  in  a  trustee  the  person  entitled  to  a  charge 
created  by  a  person  equitably  entitled,  or  any  j)urchaser 
from  such  person,  shcdl  be  entitled  to  call  for  a  conveyance 
of  the  legal  estate  to  the  same  extent  as  the  person  creating 
the  charge  could  have  called  for  such  a  conveyance  if  the 
charge  had  not  been  made!] 

*  In  the  case  of  ordinary  copyholds  mortgaged  by  covenant  to  sur- 
render or  conditional  surrender,  the  legal  estate  can  only  be  vested  in 
the  purchaser  either  by  procuring  his  admittance  or  by  a  vesting  order. 

2  A  conveyance  under  the  statutory  power  should  contain  an  express 
reference  thereto,  in  order  completely  to  protect  the  purchaser. 

3  For  the  corresponding  provision  in  Lord  Ciunworth's  Act,  see  s.  13 
thereof,  p.  254,  ante. 

Compare  the  statutory  provision  with  the  proviso  in  Dicker  v.  Anger- 
Mtein  {k), 

{k)  8  Ch.  D.  600. 
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44  &  45        *  TUe  statutory  power  of  sale  can  be  exercised  by  a  puisne  incum- 

R^^oi*^'  ^''^^^^^^r-    -^^  ^^  *^^  payment  into  Court  here  referred  to,  see  s.  5  (Z)l 

23  &  24     ^^^  where  a  prior  niortgajxe  of  an  earlier  date  than  1st  Januar}%  1882,  ia 

Vic^.  c.     in  existence,  a  practical  diflSculty  will  probably  arise,  unless  the  sale  is 

145,       made  with  the  concurrence  of  the  prior  mortgaj^ee  who  has  possession  of 

-TO        ^^^  deeds,  in  consequence  of  his  right  to  refuse  production  of  them  in 

■^^'       order  to  verify  the  abstract  furnished  to  the  purchaser  by  the  selling 

Puigu^        mortgagee,  except  upon  payment  of  the  amount  due  to  him.   Where  the 

incum-        prior  mortgage  is  of  a  later  date  than  31  st  December,  1881,  the  vendor, 

"'*"*^^       being  entitletl  to  reileem,  may  compel  production  under  s.  16  of  the 

cise  power.  C.  A.,  1881  (m). 

*  The  selling  mortgagee  will  hold  the  suri>lu8  proceeds  (as  in  the 
ordinary  express  power)  in  trust  for  the  persons  entitled  thereto  under 
sub-8.  3,  and  must  see  that  they  are  paid  to  the  proper  persons,  unless 
the  difficulties  of  the  case  are  such  as  to  justify  payment  into  Court 
under  the  Trustee  Relief  Act  (n).  But  it  is  a  constructive  trust  only, 
and  not  an  express  trust,  and  a  claim  for  an  account  will  therefore  (sub- 
ject to  any  acknowledgment)  be  barred  by  the  Statutes  of  Limitation  in 
six  years  (o). 

•  It  will  be  observed  that  the  i)rovisions  ancillary  to  a  power  of  sale 
under  the  C.  A.,  1881,  follow  much  more  closely  the  usual  express  pro- 
visions than  do  those  in  Lord  Cranworth's  Act,  and  in  the  majority  of 
mortgages  they  will  be  amply  sufficient. 


SALE  BY  MORTGAGEE. — RECEIPTS. 


44  k  45       22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a 
j^oo^  '  sufficient  discharge  for  any  money  arising  under  the  power  of 


Morfc- 


sale  conferred  by  this  Act,^  or  for  any  money  or  securities 
^^"^  comprised  in  his  mortgage,  or  arising  thereunder;  and  a 
leceipts  pei-son  paying  or  transferring  the  same  to  the  mortgagee 
&c.  shall  not  be  concerned  to  inquire  whether  any  money  remains 

due  under  the  mortgage.* 

(2.)  Money  received  by  a  mortgagee  under  his  mortgage 

or  from  the  proceeds  of  securities  comprised  in  his  mortgage^ 

shall  be  applied   in   like  manner  as  in  this  Act  directed 

{I)  Page  216,  ante,  (o)  Banner  v.  Btrridge,  18  Ch.  D. 

(m)  Page  244,  ante,  254. 

(n)  22  &  23  Vict  c.  86. 
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respecting  money  received  by  him  arising  from  a  sale  under  ^^  &  ^^ 
the  power  of  sale  conferred  by  this  Act,*  but  with  this  variation,    ft  22.  ' 

that  the  costs,  charges,  and  expenses  payable  shall  include 

the  costs,  charges,  and  expenses  properly  incurred  of  recover- 
ing and  receiving  the  money  or  securities,  and  of  conversion 
of  securities  into  money,  instead  of  those  incident  to  sale. 

The  corresponding  provision  of  Lortl  CranworthV  Act  is  in  s.  12,  which 
is  as  follows : 

[12.  Receipts  for  pitrchcise  money  given  by  the  person  or  23  k  2i 
jyei^ans  eocercising  the  power  of  sale  hereby  conferred  shall  ^J^^  ^' 
be  sujfficient  discharges  to  the  purchasers,  who  shall  not  be  §  12, 
bound  to  see  to  the  application  of  such  purchase  money.]    juceipu 

uruUr  Lord 
With  these  may  also  be  compared  the  provisions  of  s.  23  of  Lord  Onn- 
St.  Leonard's  Act  (p),  which  is  as  follows :  ^ 

[23.  The  bond  fide  payment  to,  and  the  receipt  of,  any  person    22  ft  23^ 
to  whom  any  purchase  or  mortgage  money  shall  be  payable     •  oo  ^' 
upon  any  express  or  implied  trust,  shall  effectually  dis- 
charge  the  person  paying  the  same  from  seeing  to  the  i.«onard»* 
application   or  being  answerable   for   the   misapplication  ^^^' 
thereof,  unless  the  contrary  shall  be  expressly  declared  by 
the  instrument  creating  the  trust  or  security.] 

1  It  will  be  observeil  that  the  power  of  giving  receipts  is  "  for  any 
money  arising  under  the  power  of  sale  conferred  by  this  Act."  Such  a 
power  is  only  conferral  as  to  mortgages  dated  subsequently  to  Slst 
December,  1881 ;  and  the  question  arises  whether  the  words  "  or  for  any 
money  or  securities  comprised  in  his  mortgage  or  arising  thereunder^  are 
sufficient  to  make  it  applicable  to  a  sale  under  a  power  contained  in  a 
mortgage  of  an  earlier  date,  containing  no  express  jwwer  to  give  receipts. 
It  would  probably  be  held  inapplicable  to  such  a  case ;  but  s.  2.3  of  Lord 
St.  Leonard's  Act,  1859  {q\  would  apply  in  the  case  of  a  mortgage  dated 
after  13th  August,  1859.  Sect  36  of  the  C.  A.,  1881,  p.  287,  poit,  is 
limited  to  trustees. 

Compare  the  statutory  provisions  with  those  in  Dicker  y.  Angerstein  (r). 

2  Thia  section,  which  applies  to  money  received  by  a  mortgagee  under 


(p)  22  k  23  Vict.  c.  35.  (r)  3  Ch.  D.  COO. 

(3)  22  k  28  Vict  c.  35. 
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44  &  45    his  moit<<age  otherwine  than  by  sale,  renders  unnecessary  the  similar 
« Vft^^*  clause  olten  inserted  in  mortgages  of  policies  of  life  assurance  and  of 


22. 


reversionary  mterests. 

3  Tlie  manner  in  which  the  money  is  to  be  applied  is  prescribed  by 
s.  21  (x). 


44&45 

Vict.  c.  41, 

§23. 

Amount 
and  appli- 
cation of 
uiHurance 
money. 


INSURANCE  BY   MORTGAGEE. 

23. — (1.)  The  amount  of  an  insurance  effected  by  a  mort- 
gagee against  loss  or  damage  by  fire  under  the  power  in  that 
behalf  conferred  by  this  Act^  shall  not  exceed  the  amount 
specified  in  the  mortgage  deed,  or  if  no  amount  is  therein 
specified,  then  shall  not  exceed  two  third  parts  of  the  amount 
that  would  be  required,  in  case  of  total  destruction,  to  restore 
the  property  insured.- 

(2.)  An  insurance  shall  not,  under  the  power  confen-ed  by 
this  Act,  be  effected  by  a  mortgagee  in  any  of  the  following 
Ciiscs  (namely): 

(i.)  Where  there  is  a  declaration  in  the  mortgage  deed  that 
no  insurance  is  required: 

(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the 
mortgagor  in  accordance  with  the  mortgage  deed: 

(iii.)  Where  the  mortgage  deed  contains  no  stipulation 
respecting  insurance,  and  an  insurance  is  kept  up  by 
or  on  behalf  of  the  mortgagor,  to  the  amount  in  which 
the  mortgagee  is  by  this  Act  authorised  to  insure. 

(3.)  All  money  received  on  an  insurance  effected  under  the 
mortgage  deed  or  under  this  Act  shall,  if  the  mortgagee  so 
requires,  be  applied  by  the  mortgagor  in  making  good  the  loss 
or  damage  in  respect  of  which  the  money  is  received. 

(4.)  Without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law,^  or  by  special  contract,  a  mortgagee  may 
require  that  all  money  received  on  an  insurance  be  applied  in 
or  towards  discharge  of  the  money  due  under  his  mortgage. 

{8)  Page  255,  an^. 
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»  Bye.  19(0.  44  4  45 

*  Where  a  mortgage  contains  no  covenant  by  the  niortgaj^or  to  insui*e     Ij^rt^o^ 
and  no  declaration  that  no  insurance  is  require<l,  it  will  always  be  _?___• 
a<lvisable  to  specify  the  amount  at  which  the  property  may  be  insured, 
in  order  to  avoid  possible  disputes  as  to  the  amount  authorised  by  this 
sub-section. 

A  policy  of  assurance  U  a  contract  of  indemnity,  and  the  insurance 
company  has  the  option  of  reinstating  the  proj)erty  if  practicable  instead 
of  paying  over  the  insurance  money,  if  not  satisfied  as  to  the  intended 
application  of  the  insurance  money  (m).  But  this  applies  only  to  build- 
ings, and  not  to  trade  fixtures  (jc), 

^  Where  buildings  belonging  to  a  benefice  are  insured  under  the  Eccle- 
siastical Dilapidations  Act  (t/),  any  money  paid  by  the  company  must, 
under  s.  56  of  that  Act,  be  applied  in  restoring  them. 


MORTGAGEE  S  RECEIVER. 

24. — (1.)  A  mortgagee  entitled  to  appoint  a  receiver  under    44  &  45 
the  power  in  that  behalf  conferred  by  this  Act  shall  not  ^m^'o'a^* 

appoint  a  receiver  until  he  has  become  entitled  to  exercise  -    '— 

the  power  of  sale  conferred  by  this  Act/  but  may  then,  by  ment  o/' 
writing  under  his  hand,  appoint  such  person  as  he  thinks  fit  receiver  to 
to  be  receiver.*  of  ni^rt- 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the  ^^'^' 
mortgagor;  and  the  mortgagor  shall  be  solely  responsible  for 
the  receiver's  acts  or  defaults,  unless  the  mortgage  deed  other- 
wise provides.* 

(3.)  The  receiver  shall  have  power  to  demand  and  recover  Power  of 
all  the  income  of  the  property  of  which  he  is  appointed  ^^^^^^^' 
receiver,  by  action,  distress,  or  otherwise,  in  the  name  either 
of  the  mortgagor  or  of  the  mortgagee,  to  the  full  extent  of  the 
estate  or  interest  which  the  mortgagor  could  dispose  of,  and 
to  give  effectual  receipts,  accordingly,  for  the  same. 

(4.)  A  person  paying  money  to  the  receiver  shall  not  be 
concerned  to  inquire  whether  any  case  has  happened  to 
authorise  the  receiver  to  act.* 

(0  Page  249,  anU.  {x)  Ex  parte  Gf>re1y,  4  D.  J.  S.  477. 

(u)  14  Geo.  III.  c.  78,  s.  83.  (y)  34  &  35  Vict  c.  43. 
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44  4  45        (5.)  The  receiver  may  be  removed,  and  a  new  receiver  may 
fi  24.  *  ^  appointed,  from  time  to  time  by  the  mortgagee  by  writing 
-     —       under  his  hand.^ 

of^r^y/er.      i^)  ^'^^  receiver  shall  be  entitled  to  retain  out  of  any 

R«muno.    moncy  received  by  him,  for  his  remuneration,  and  in  satisfac- 

rectliver.     ^^^^  ^^  ^^  costs,  charges,  and  expenses  incurred  by  him  as 

receiver,  a  commission  at  such  rate,  not  exceeding  five  per 

centum  on  the  gross  amount  of  all  money  received,  as  is 

specified  in  his  appointment,  and  if  no  rate  is  so  specified, 

then  at  the  rate  of  five  per  centum  on  that  gross  amount,  or 

at  such  higher  rate  as  the  Court  thinks  fit  to  allow,  on  appli- 

cation*  made  by  him  for  that  purpose. 

Receiver         (7.)  The  receiver  shall,  if  so  directed  in  writing  by  the 

I^^'"'      mortgagee,  insure  and  keep  insured  against  loss  or  damage 

by  fire,  out  of  the  money  received  by  him,  any  building, 

cifects,   or    property  comprised  in  the  mortgage,   whether 

affixed    to    the   freehold    or    not,  being    of   an    insurable 

nature. 

Applica-         (3.)  The  receiver  shall  apply  all  money  received  by  him  as 

money  by  follows  (namely)  : 

receiver.         ^j^  j^  discharge   of  all  rents,  taxes,  rates,   and   outgoings 
whatever  afiecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments, 
and  the  interest  on  all  principal  sums,  having  priority 
to  the  mortgage  in  right  whereof  he  is  receiver;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums 
on  fire,  life,  or  other  insurances,  if  any,  properly  pay- 
able under  the  mortgage  deed  or  under  this  Act,  and 
the   cost   of  executing  necessary   or  proper  repairs 
directed  in  writing  by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  m  respect  of 
any  principal  money  due  under  the  mortgage; 
and  shall  pay  the  residue  of  the  money  received  by  him 
to  the  person  who,  but  for  the  possession  of  the  receiver, 
would   have   been   entitled   to    receive   the   income  of  the 
mortgaged   property,  or  who   is   otherwise  entitled  to  that 
property. 
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The  corresponding  provisioas  of  Lord  Cranworth's  Act  aro  conUioed    44  &  45 
ia  8s^  17  to  23  inclusive.    Aa  'to  the  cases  in  which  those  provisions  are  ^•''Jj.^^* 
still   applicable,  notwithstanding  their  repeal,  eee  s.  71  (y).    They  are     ^        * 
as  follows: — 

[17.  Any  person  entitled  to  appoint  or  obtain  the  appoint-    vi*l* 
ment  of  a  receiver  as  aforesaid  may  from  time  to  time,      i^-'*. 
if  any  jterson  or  persons  has  or  have  been  named  in  the  -'  ^*  •  _ 
deed  of  charge  for  tftat  purpose,  appoint  such  person  or  ^pp*^^"^ 
any  one  of  such  persons  to  be  receiver,  or  if  tio  person  be  receiver 
80  named,  then  may,  by  writing  delivered  to  the  person  or  i^.^*^ 
any  one  of  the  persons  entitled  to  the  property  subject  to  ^oorth't 
the  cluirge,  or  ajffixed  on  some  conspicuous  part  of  tlie 
jyroperty,  require  such  last-mentioned  person  or  persons 
to  appoint  a  Jit  and  proper  person  as  receiver,  and  if  no 
such  appointment  be  made  within  ten  days  after  such 
requisition,  then  may  in  ivriting  appoint  any  person  he 
may  think  fit,^ 

[18.  Every  receiver  appointed  ccs  aforesaid  shall  be  deemed    23  &  24 
to  be  the  agent  of  tlie  person  entitled  to  the  property      1^/5^ 
subject  to  the  charge,  who  sfLoIl  be  solely  responsible  for    §  18. 
his  acts  or  defaults,  unless  othei^se  pivvided  for  in  the  lur^r 
charge?']  ^^  ^ 

[19.  Evei*y  receiver  appointed  as  aforesaid  sliall  Jutve  power  oifmt  of 
to  demxind  and  recover  and  give  effectual  receip>ts  for  all  \^J^' 
the  rents,  issues,  and  profits  of  the  property  of  which  he    23  &  24 
is  appointed  receiver  by  action,  suit,  distress,  or  other-    ^^h^' 
wise,  in  the  name  either  of  the  person  entitled  to  the    §  19, 
jtropevty  subject  to  the  charge,  or  of  the  person  entitled  to  Po^cera  of 
the  money  secured  by  the  charge,  to  the  full  extent  of  the  'receiver, 
estate  or  intei*est  which  the  person  who  created  the  charge 
had  power  to  dispose  of] 

[20.  Every  receiver  appointed  as  aforesaid  may  be  removed  23  &  24 
by  t/ie  like  authoHty  or  on  the  like  requisition  as  before  1^45^^' 
provided  with  respect  to  the  original  appointment  of  a  i  20. 
receiver,  and  new  receivers  may  be  appointed  from  time  Receiver 

(y)  Page  Z2l,  post. 
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44&45 
Vict.  c.  41, 

§24. 

•23  &  24 

Vict.  c. 
145, 

§21. 

Receiver 
to  r  ceive 
a  commit- 
sion  not 
exceeding 
jive  per 
cent. 
23&24 
Vict,  c 
145, 

§22. 

Insurance 
hy  re- 
ceiver, 
23  &  24 
Vict.  c. 
145, 

§23. 

Moneys 
received 
by  appoint' 
vient  of 
receiver. 


Compari- 
son of 
powers 
in  Lord 
Cran- 
worth's 
Act  and 
inC.  A. 
1881. 


[21.  Every  receiver  appointed  as  aforesaid  shall  be  entitled 
to  retain  out  of  any  money  received  by  him,  in  lieu  of 
all  costs,  charges,  and  expenses  ivhat soever,  such  a  com- 
mission, not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  shall  be  specified  in  his 
appointment,  aiul  if  no  amount  sfiall  be  so  specified,  then 
five  per  centum  on  such  gross  amount] 

[22.  Evei^  receiver  appointed  as  aforesaid  shall,  if  so 
directed  in  writing  by  the  person  entitled  to  the  mx>ney 
secured  by  the  charge,  in^sure  and  keep  in^sured  from  loss 
or  damage  by  fire,  out  of  the  money  received  by  him,  the 
whole  or  any  part  of  the  property  included  in  the  charge 
(whetlter  affixed  to  the  freehold  or  not)  which  is  in  its 
nature  insurable,] 

[23.  Every  receiver  appointed  as  aforesaid  shall  pay  and 
apply  all  the  money  received  by  him  in  the  first  place  in 
discharge  of  all  taxes,  rates,  and  assessments  whatsoever, 
and  in  payment  of  his  commission  as  aforesaid,  and  of 
the  premiums  on  tlie  insurances,  if  any,  aTid  in  the  next 
place  in  payment  of  all  the  interest  accruing  due  in 
respect  of  any  principal  money  then  charged  on  the 
property  over  u^hich  he  is  receiver,  or  on  any  part  thereof, 
and,  subject  as  aforesaid,  shall  pay  all  tlie  residue  of 
such  money  to  the  person  for  the  time  being  entitled  to 
the  iiroperty  subject  to  the  charge,  his  executors,  adminis- 
trators, or  assigns.] 

1  As  to  when  a  mortgagee  is  entitled  to  exercise  the  statutory  power 
of  sale  under  the  C.  A.  1881,  see  note  5  to  s.  19  (s),  and  s.  20(a).  The 
power  to  appoint  a  receiver  under  Lord  Cranworth*8  Act  only  arose  in  the 
events  mentioned  in  e.  11  of  that  Act  (6).  The  power  to  obtain  the  appoint- 
ment of  a  receiver  is  omitted  in  the  new  Act,  inasmuch  as  the  Court 
has,  under  the  Judicature  Act,  power  to  appoint  a  receiver  in  a  proper 
case  at  the  instance  of  a  mortgagee,  whether  he  has  the  legal  estate  in 
the  mortgaged  property  or  not. 

2  It  will  be  observed  that  the  prior  requisition  to  the  mortgagor,  pro- 
vided for  by  Lord  Cranworth's  Act,  is  not  now  required. 


(z)  Page  252,  ante, 
{a)  Page  254,  ante. 


(b)  Page  251,  an^. 
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'  As  to  the  effect  of  the  appointment  of  a  receiver  by  the  Court,  »ee  44  &  45 

Seton,  4th  ed.,  427.  8  24^^' 

*  This  provision  was  not  in  the  repealed  enactment.    It  does  not  pre-  ^ 
dude  the  necessity  for  a  person  who  makes  any  payment  to  the  receiver 

to  satisfy  himself  that  the  receiver  is  duly  appointed.  The  proj)er 
evidence  of  this  will  be  production  of  (1)  the  mortgage  to  prove  that  it 
is  hy  deed  and  does  not  exclude  s.  19,  and  (2)  the  written  appointment 
of  the  receiver, 

*  Inasmuch  as  a  receiver  may  be  appointed  by  any  mortgagee,  the  Whether 
question  arises  whether  one   appointed  by  a  puisne  mortgagee  may,  P""f  ® 
without  being  removed  by  him,  be  superseded  by  the  subsequent  ap-  gageeV 
pointnient  of  another  person  by  a  prior  mortgagee.    An  opinion  has  receiver 
been  expressed  (c)  that  the  appointment  by  any  mortgagee  8U8i)end8  the  ""*^ 
right  of  all  others— except  in  cases  of  unfitness  or  collusion,  when  the  seded. 
Court  woidd,  of  course,  interfere.     On  the  other  hand,  it  is  said  (d)  that, 

as  the  x>ower  is  given  (see  s.  19,  p.  249,  ante)  to  the  like  extent  as  if  in 
terms  conferred  by  the  mortgage  deed,  the  receiver  of  a  puisne  mortgagee 
will  be  liable  to  be  superseded  by  the  receiver  (when  appointed)  of  any 
prior  mortgagee.  The  latter  appears,  to  the  present  writer,  to  be  the 
better  opinion,  for  the  mortgage  deed  of  a  puisne  incumbrancer  (with  all 
powers  and  provisions  therein)  is  subject  to  all  prior  mortgages  and  to 
the  rights  and  powers  thereby  conferred  on  prior  mortgagees. 

•  If  a  receiver  considers  that  the  special  circumstances  of  the  case  are 
such  as  to  render  a  commission  of  5  per  cent  on  the  gross  receipts  un- 
remunerative,  he  may  apply  for  a  higher  rate  of  remuneration  by 
summons  at  chambers  in  the  Chancery  Division.    See  s.  69  (e). 


ACTION  RESPECTING  MORTGAGE.^ 

26. — (1.)  Any  person  entitled  to  redeem  mortgaged  pro-    44  &  45 
perty  may  have  a- judgment  or  order  for  sale  instead  of  for    o  i>V  * 

redemption  in  an  action  brought  by  him  either  for  redemp- — 

tion  alone,  or  for  sale  alone,  or  for  sale  or  redemption,  in  the  mortgaged 
alternative.  pi.>pertyiu 

action  for 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemp-  fore- 
tion,  or  for  sale,  or  for  the   raising  and  payment  in   any  clo8ure,&c. 
manner  of  mortgage  money ,^  the  Court,  on  the  request  of  the 

(c)  Gierke  and  Brett*B  C.  A.,  p.  106.      C.A.,  p.  72. 

[d)  Wolstenholme     and    Turner's  (e)  Page  320,  post. 
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44  &  45    mortgagee,  or  of  any  person  interested  either  in  the  mortgage 
§  26   '  "^oJ^^y  or  in  the  right  of  redemption,  and  notwithstanding 

the  dissent  of  any  other  person,  and  notwithstanding  that  the 

mortgagee  or  any  person  so  interested  does  not  appear  in 
the  action,*  and  without  allowing  any  time  for  redemption 
or  for  payment  of  any  mortgage  money,  may,  if  it  thinks  fit, 
direct  a  sale  of  the  mortgaged  property,*  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses  of 
sale  and  to  secure  performance  of  the  terras. 
Security  (3)  But,  in  an  action  brought  by  a  person  interested  in  the 
right  of  redemption  and  seeking  a  sale,  the  Court  may,  on 
the  application  of  any  defendant,  direct  the  plaintiff  to  give 
such  security  for  costs  as  the  Court  thinks  fit,^  and  may  give 
the  conduct  of  the  sale  to  any  defendant,  and  may  give 
such  directions  as  it  thinks  fit  respecting  the  costs  of  the 
defendants  or  any  of  them.^ 

(4.)  Tn  any  case  within  this  section  the  Court  may,  if  it 
thinks  fit,  direct  a  sale  without  previously  determining  the 
priorities  of  incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either  before 
or  after  the  commencement  of  this  ActJ 

(C.)  The  enactment  described  in  Part  II.  of  the  Second 
Schedule  to  this  Act  is  hereby  repealed.^ 

(7.)  This  section  does  not  extend  to  Ireland. 

*  This  section  supersedes  and  repeals  s.  48  of  the  Improvement  of 

the  Jurisdiction  of  Equity  Act,  1852  (/),  which  empowered  the  Court,  in 

a  foreclosure  suit,  to  direct  a  sale  instead  of  foreclosure  at  the  retiuest  of 

the  mortgagor,  the  mortgagee,  or  any  subsequent  incumbrancer.     If  the 

request  was  not  by  or  with  the  consent  of  the  mortgagee,  a  deposit  by 

the  person  making  the  request  was  required. 

Applies  *  -fl^is  secticm  does  not   empower  the  Court  to  sell  property  not 

only  to        comprised  in  the  mortgage.     Therefore,  a  tenant  in  common  who  has 

land  com-    mortgaged  his  share,  cannot,  under  this  section  and  the  Partition  Acts, 

mortgage,    obtain  judgment  for  sale  without  tlie  consent  of  his  mortgagee  except 

ui)on  the  terms  of  paying  off  the  mortgage  (y). 

(/)  15  &  16  Vict.  c.  86.  See  31  W.  R.  137. 

(y)  Gihbs  V.  Uaydon,  30  W.  R.  726. 
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3  Ec[ui table  mortgagees  brought  an  action  for  foreclosure,  in  which  the    44  A  45 
uiurtgagordidnot  enter  an  appearance  and  a  second  mortgagee  mailedefault     ij*^*^^^* 
in  pleading.     At  the  trial  the  plaintiffs  askeil  for  a  sale  and  the  defendants     ^  ^^* 
did  not  appear.     Judgment  was  given  directing  an  account  of  what  was  CtMtm 
due  to  the  plaintiff:^  and  directing  a  sale  of  so  much  of  the  pi*oi>erty  as  under  this 
should  be  sufficient  to  satisfy  the  amount  certified  to  be  due  (h).     In  ■•^^'*" 
this    case   if  the  application  had  been  by  the   mortgagor  or   second 
mortgagee  and  the  plaintiff  had  not  appearetl,  the  Court  would  pitjbably 
have  directed  a  sale  of  the  wliole  proi)erty  freed  from  the  first  mortgage 
under  this  section  an  1  s.  5,  on  the  deposit  in  Court  of  a  sum  sufficient  to 
provide  for  the  amount  due  to  the  plaintiffs  and  cost^.     But  where  fore- 
closure and  not  sale  was  claime  1  on  the  pleadings  and  the  defendant  did 
not  ai)pear,  the  Court  refusal  to  order  a  sale  cm  motion  for  judgment,  but 
j^ve  liberty  to  apply  in  chambers,  on  notice  to  the  defendant,  for  a  sale  (t). 
*  A  sale  may  be  directed  on  motion  before  trial  (I*)  or  after  trial  at 
any  time  befoi'e  foreclosure  absolute,  notwithstanding  the  usual  fore- 
closure judgment  directing  an  account  has  been  passed  and  entered  (/). 

"  I  think  that  according  to  the  true  construction  of  the  Act  there  is 
nothing  to  prevent  the  Court  from  directing  a  sale  at  any  time  before 
the  foreclosure  absolute.  The  Act  is  a  remedial  Act,  one  eflfect  of  it 
being  to  allow  a  mortgagor,  whose  proi)erty  is  worth  more  than  the 
mortgage  money,  but  who  cannot  raise  it,  to  obtain  a  sale  and  get  the 
benefit  of  the  surplus.  The  Act  being  remedial  is  to  be  construed 
lil^erally." — Per  Jessel,  M.  R.  (m). 

^  In  a  foreclosure  action  an  order  for  sale  was  refused  on  the  applica- 
tion of  a  defendant  who  declined  to  give  security  for  costs  (n). 

•  Where  the  reserve  price  is  sufficient  to  cover  all  the  prior  mortgages,  Conduct 
the  conduct  of  the  sale  will  be  given  to  the  person  most  interested  in  ^'  "*^*^* 
obtaining  a  high  price,  even  though  he  has  not  the  title  deeds  (o). 

7  So  far  is  this  section  retrospective  that,  in  a  proper  case,  a  sale  may  How  far 
be  ordered  in  an  action  in  which  the  usual  judgment  for  foreclosure  iiid  "^^'Jj 
has  been  pronounced  before  the  passing  of  the  Act,  and  been  partly 
worked  out.     But,  of  course,  application  for  a  sale  must  be  made  before 
foreclosure  absolute  (p). 

{h)  Wade    V.    WUiony   22   Ch.  D.  (i»)  Ibid.,  p.  464. 

235.  (n)  Cripps  v.   Woody  51  L.  J.   Ch. 

(t)  South  Weftem  Bank  v.  Turnc,  584 ;    coinpare    Watton  v.   Davidson, 

31  W.  R.  113;  SUnUy  v.  Grand:/,  27  W.  N.  (1882)  28. 
S.  J.  215.  (o)   WooUetf  y.  Coleman,  21  Ch.  D. 

(k)  WooUeij  V.  CoUman,  21  Ch.  D.  169. 
16y.  (p)  Unim  Bank  of  London  v.  In- 

(l)  Union  Bank  of  London  v.  In-  yram,  20  Ch.  D.  463. 
fjram,  20  Ch.  D.  463. 
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STATUTOKY   MORTGAGE. 


44&45 
Vict.  c.  41, 

§26^ 

Form  of 

statutory 

mortgage 

in 

Bchedule. 


Covenant 
to  repay, 
implied. 


Pro  vino 
for  re- 
demption, 
implied. 


26. — (1.)  A  mortgage  of  freehold  or  leasehold  land  may  be 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory 
mortgage,  being  in  the  form  given  in  Part  I.  of  the  Third 
Schedule  to  this  Act,^  with  such  variations  and  additions,  if 
any,  as  circumstances  may  require,  and  the  provisions  of  this 
section  shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and  there  shall  by 
virtue  of  this  Act  be  implied,  in  the  mortgage  deed — 

First,  a  covenant  with  the  mortgagee  by  the  person  ex- 
pressed therein  to  convey  as  mortgagor  to  the  effect  following 
(namely): 

That  the  mortgagor  will,  on  the  stated  day,  pay  to  the 
mortgagee  the  stated  mortgage  money,  with  interest 
thereon  in  the  meantime,  at  the  stated  rate,  and  will 
thereafter,  if  and  as  long  as  the  mortgage  money  or 
any  part  thereof  remains  unpaid,  pay  to  the  mortgagee 
interest  thereon,  or  on  the  unpaid  part  thereof,  at  the 
stated  rate,  by  equal  half-yearly  payments,  the  first 
thereof  to  be  made  at  the  end  of  six  calendar  months 
from  the  day  stated  for  payment  of  the  mortgage 
money: 
Secondly,  a  proviso  to  the  effect  following  (namely): 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the  mort- 
gagee the  stated  mortgage  money,  with  interest  thereon 
in  the  meantime,  at  the  stated  rate,  the  mortgagee  at 
any  time  thereafter,  at  the  request  and  cost  of  the 
mortgagor,  shall  re-convey  the  mortgaged  property  to 
the  mortgagor,  or  as  he  shall  direct. 


1  See  the  ft)nn  here  mentioned  at  p.  327,  post.  It  is  essential  that  a 
mortgage  intended  to  take  effect  under  this  section  should  be  by  deed, 
and  should  be  expressed  to  be  made  "  by  way  of  statutory  mortgage," 
and  that  the  mortgagor  should  expressly  convey  "as  mortgagor."  If 
tbis  is  done,  a  covenant  for  payment  of  princijMil  and  interest  and 
proviso  for  redemption  will  be  implied  in  addition  to  the  powers  of  sale, 
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insurance,  &c.,  implied  under  a.  19  {q\  and  the  covenant**  for  title  implied    44  k  45 
under  s.  7  (r).    The  writer  nees  no  objection  to  the  adoption  of  the  statu-     m^i^k 
tory  form,  especially  in  simple  cases,  except  that  the  rights  and  obligations     •  _ 

of  the  parties  do  not  appear  on  the  face  of  the  deed.  This,  however,  is  an 
objection  which  will  equally  a])ply  to  mortgages  in  which  advantage  is 
taken  of  the  provisions  of  as.  7  and  19 ;  and  it  can  scarcely  be  doubted 
that  in  the  majority  of  mortgages  those  sections  will  l)e  relied  uptm. 


TRANSFER  OP  STATUTORY  MORTGAGE. 

27. — (1.)  A  transfer  of  a  statutory  mortgage  may  be  made    44  &  4' 
by  a  deed  expressed  to  be  made  by  way  of  statutory  transfer^    s  07   ' 

of  mortgage,  being  in  such  one  of  the  three  forms  (A)  and 7- 

(B)  and  (C)  given  in  Part  II.  of  the  Third  Schedule  to  this  statutory 
Act  as  may  be  appropriate  to  the  case,  with  such  variations  Jj^aee*' 
and  additions,  if  any,  as  circumstances  may  require,  and  the  in 
provisions  of  this  section  shall  apply  thereto. 

(2.)  In  whichever  of  those  three  forms  the  deed  of  transfer 
is  made,  it  shall  have  effect  as  follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person  to  whom  the  ^ff®<^  ^^ 
benefit  of  the  mortgage  is  expressed  to  be  transferred,  who,  transfer, 
with  his  executors,  administrators,  and  assigns,  is  hereafter  in 
•  this  section  designated  the  transferee,  the  right  to  demand, 
sue  for,  recover,  and  give  receipts  for  the  mortgage  money,  or 
the  unpaid  part  thereof,  and  the  interest  then  due,  if  any, 
and  thenceforth  to  become  due  thereon,  and  the  benefit  of 
all  securities  for  the  same,  and  the  benefit  of  and  the  right 
to  sue  on  all  covenants  with  the  mortgagee,  and  the  right  to 
exercise  all  powers  of  the  mortgagee : 

(ii.)  All  the  estate  and  interest,  subject  to  redemption  of 
the  mortgagee  in  the  mortgaged  land,  shall  vest  in  the  trans- 
feree, subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B),  there 
shall  also  be  deemed  to  be  included,  and  there  shall  by  virtue 
of  this  Act  be  implied  therein,  a  covenant  with  the  transferee 

(5)  Page  249,  ante,  (r)  Page  220,  anU. 
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44  k  45    by  the  person  expressP^tto  join  therein  as  covenantor  to  the 
ft  27   '  eff^  followiDg  (namely) : 

^      That  the  covenantor  will,  on  the  next  of  the  days  by  the 

mortgage  deed  fixed  for  payment  of  interest,  pay  to 

the  transferee  the  stated  mortgage  money,  or  so  much 

thereof  as  then  remains  unpaid,  with  interest  thereon, 

or  on  the  unpaid  part  thereof,  in  the  meantime,  at  the 

rate  stated  in  the  mortgage  deed;  and  will  thereafter, 

as  long  as  the  mortgage  money,  or  any  part  thereof, 

remains  unpaid,  pay  to  the  transferee  interest  on  that 

sum,  or  the  unpaid  part  thereof,  at  the  same  rate,  on 

the  successive  days  by  the  mortgage  deed  fixed  for 

payment  of  interest 

(4.)  If  the  deed  of  transfer  is  made  in  the  form  (C),  it 

shall,  by  virtue  of  this  Act,  operate  not  only  as  a  statutory 

transfer  of  mortgage,  but  also  as  a  statutory  mortgage,  and 

the  provisions  of  this  section  shall  have  effect  in  relation 

thereto,  accordingly ;  but  it  shall  not  be  liable  to  any  increased 

stamp  duty  by  reason  only  of  it  being  designated  a  mortgage. 

*  See  note  to  s.  26  («),  and  see  forms  here  referred  to  at  p.  r>28,  post. 


IMPLIED  COVENANTS  IN   STATUTORY  MORTGAGE. 

44  k  45        28.  In  a  deed  of  statutory  mortgage,  or  of  statutory  transfer 
8^28^  *  ^^  mortgage,  where  more  persons  than  one  are  expressed  to 

—  convey  as  mortgagors,  or  to  join  as  covenantors,  the  implied 

c^enantu,  Covenant  on  their  part  shall  be  deemed  to  be  a  joint  and 
j*^'****^**  several  covenant  by  them;  and  where  there  are  more  mort- 
gagees or  more  transferees  than  one,  the  implied  covenant 
with  them  shall  be  deemed  to  be  a  covenant  with  them  jointly, 
unless  the  amount  secured  is  expressed  to  be  secured  to  them 
in  shares  or  distinct  sums,  in  which  latter  case  the  implied 
covenant  with  them  shall  be  deemed  to  be  a  covenant  with 
each  severally  in  respect  of  the  share  or  distinct  sum  secured 

to  him. 

(«)  Page  268,  ante. 
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RE-CONVEYANCE   OF   STATUTORY   MORTGAGE. 

29.  A  re-convej^ance  of  a  statutory  mortgage^  may  be  made    4i  k  45 
by  a  deed  expressed  to  be  made  by  way  of  statutory  re-con-    •*oa   ' 
veyance  of  mortgage,  being  in  the  form  given  in  Part  III.  of  -     -    *- 
the  Third   Scliedule  to  this  Act,  with  such  variations  and  re^^vey- 
additions,  if  any,  as  circumstances  may  require.  *"^  ^^ 

mortgage 
^  SJee  the  form  here  refened  to  at  p.  329,  post,    Tliis  fonn  is,  of  course,  in 

only  applicable  to  cases  where  a  statutory  mortgage  under  8.  26  has  lx?en  ■chedule. 

executed. 

In  the  case  of  an  ordinary  mortgage,  no  short  form  of  reconveyance  is 

provided  by  the  C.  A,,  1881  and  1882. 

In  the  case  of  a  mortgage  to  a  building  society,  an  indorsetl  receipt 

effectually  vests  the  legal  estate  under  s.  42  of  the  Building  Societies  Act, 

1874  (t\  which  is  as  follows : — 

[42.  When  all  moneys  intended  to  be  secured  by  any  mort-    87  &  38 
gage  or  further  charge  given  to  a  society  under  this  Act  ^5*40*^' 

in  England  or  Ireland  have  been  fully  paid  or  discharged, - 

the  society  may  endorse  upon  or  annex  to  such  mortgage  ^^Jotu"*^ 
or  further  charge  a  re-conveyance  of  the  mortgaged  pro-  g»ged  pro- 
I)erty  to  the  then  owner  of  the  equity  of  redemption,  or  to  ^der 
such  persons  and  to  such  uses  as  he  may  direct,  or  a  receipt  ^**'!*^*?fif 
under  the  seal  of  the  society,  countersigned  by  the  secretary  Act,  1874. 
or  manager,  in  the  form  specified  in  the  schedule  to  this 
Act,  and  such  receipt  shall  vacate  the  mortgage  or  further 
charge  or  debt,  and  vest  the  estate  of  and  in  the  property 
therein  comprised  in  the  person  for  the  time  being  entitled 
to  the  equity  of  redemption  without  any  re-conveyance  or 
re-suiTender  whatever,  and  if  the  said  mortgage  or  further 
charge  has  been  registered  under  any  Act  for  the  registra- 
tion or  record  of  deeds  or  titles,  the  registrar  under  such 
Act,  or  his  deputy  or  assistant  registrar  or  the  recording 
officer,  as  the  case  may  be,  or  in  the  case  of  copyholds  or 
lands  of  customary  tenure,  if  the  mortgage  or  further  charge 

(0  37  k  38  Vict.  c.  42. 
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44  &  45        has  been  entered  on  any  court  rolls,  the  steward  of  tlie 

Vict.  c.  41,  ,  .      ,  .     ,       1  \,  1       .  ^ 

g  29  manor  or  his  deputy  respectively  shall,  on  production  of 

37  &  38        such  receipt,  verified  by  oath  of  any  person,  make  an  entry 
8  42.        opposite  the  entry  of  the  charge  or  mortgage,  to  the  effect 

that  such  charge  or  mortgage  is  satisfied,  and  shall  grant  a 

certificate  either  on  the  said  mortgage  or  charge  or  sepa- 
rately to  the  like  effect,  which  certificate  shall  be  received 
in  evidence  in  all  Courts  and  proceedings  without  any 
further  proof,  and  which  entry  shall  have  the  effect  of 
clearing  the  register  or  record  of  such  mortgage;  and  the 
registrar  or  recording  officer  shall  be  entitled  to  a  fee  of  two 
shillings  and  sixpence  for  making  the  said  entry  and  grant- 
ing the  said  certificate,  and  such  fee  shall  in  Ireland  be 
paid  by  stamps,  and  applied  as  the  other  fees  of  the 
Registry  of  Deeds  Office  and  Record  of  Title  Office  are 
now  by  law  directed  to  be  paid  and  applied.] 


TRUST  AND  MORTGAGE  ESTATES  ON  DEATH. 

44&45        30, — (1.)  Where  an  estate   or  interest  of  inheritance,  or 
8  30   *  li"f^ited  to  the  heir  as  special  occupant,  in  any  tenements  or 
^        '    hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust, 
tion  of       or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall, 
mortiwlce    ^^  ^^^^  death,  notwithstanding  any  testamentary  disposition, 
estates  on  dcvolvc  to  and  bocomo  vested  in  his  personal  representatives 
or  representative  from  time  to  time,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them  or  him ;  and  accord- 
ingly  all   the   like   powers,   for  one   only  of   several  joint 
personal  representatives,  as  well  as  for  a  single  personal  repre- 
sentative, and  for  all  the  personal  representatives  together,  to 
dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to 
the  deceased's  personal  representatives  or  representative  from 
time  to  time,  with  all  the  like  incidents,  but  subject  to  all  the 
like  rights,  equities,  and  obligations,  as  if  the  same  were  a 
chattel  real  vesting  in  them  or  him  ;  and,  for  the  purposes  of 
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this  section,  the  personal  representatives,  for  the  time  being,    f *  *  *^ 
of  the  deceased,  shall  be  deemed  in  law  his  heirs  and  assigns,    |  qq^  * 
within  the  meaning  of  all  trusts  and  powers.  

(2.)  Section  four  of  the  Vendor  and  Purchaser  Act,  1874,  ^^^f 
and  section  forty-eight  of  the  Land  Transfer  Act,  1875,  are  Vict  c  78, 
hereby  repealed.  ssVsd 

(3.)  This  section,  including  the  repeals  therein,  applies  Vict  c  87 
only   in    cases   of  death  after   the   commencement  of  this 
Act.^ 

^  Thb  section  applies  to  copyholds  (<). 

As  to  the  form  of  onler  where  there  is  no  legal  personal  representitive 
of  a  deceased  trustee  in  existence,  see  and  consider  Re  Pilliiij  (w)«  ^^^ 
also  s.  4  of  the  Vendor  and  Purchaser  Act,  1874  (x). 


TRUSTEES  AND  EXECUTORS. 

31.^ — (I.)  Where  a  trustee,  either  original  or  substituted,    ^.*  *  *5 
and  whether  appointed  by  a  Court  or  otherwise,  is  dead,  or    &  'gj 
remains  out  of  the  United  Kingdom  for  more  than  twelve~T — r^ 
months,  or  desires  to  be  discharged  from  the  trusts  or  powers  ment  of 
reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to  act^^y'J^^'. 
therein,  or  is  incapable  of  acting  therein,*  then  the  person  or  ^"ff  «^ 
persons  nominated  for  this  purpose  by  the  instrument,  if  any,  perty,  &c. 
creating  the  trust,  or  if  there  is  no  such  person,  or  no  such 
person  able  and  willing  to  act,  then  the  surviving  or  continu- 
ing trustees  or  trustee  for  the  time  being,^  or  the  personal 
representatives  of  the  last  surviving  or  continuing  trustee,' 
niay,  by  writing,*  appoint  another  person  or  other  persons  to 
be  a  trustee  or  trustees  in  the  place  of  the  trustee  dead, 
remaining  out  of  the  United  Kingdom,  desiring  to  be  dis- 
charged,  refusing  or  being  unfit,  or  being  incapable,  as  afore- 
said. 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased.^ 

(0  Jte  Hxtghei,  W.  N.  (1884),  p.  58.  (x)  87  k,  88  Vict.  c.  78,  p.  200,  ante, 

(u)  26  Cb.  D.  432. 
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44&45 
Vict.  c.  41, 

§31, 

Increase 
or  reduc- 
tion of 
number  of 
trustees. 


Assurance 
of  trust 
property. 


Powers  of 

new 

trustees. 


Nomina- 
tion of 
deceased 
trustee. 


Section 
may  be 
excluded. 


Retro- 
spective. 


(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be 
obligatory  to  appoint  more  than  one  new  trustee,  where  only 
one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees,  where  more  than  two  tnistees  were 
originally  appointed ;  but,  except  where  only  one  trustee 
was  originally  appointed,  a  trustee  shall  not  be  discharged 
under  this  section  from  his  trust  unless  there  will  be  at  least 
two  trustees  to  perform  the  trust.* 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or 
thing  requisite  for  vesting  the  trust  property,  or  any  part 
thereof,  jointly  in  the  persons  who  are  the  trustees,  shall  be 
executed  or  done.® 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as  after 
all  the  trust  property  becomes  by  law,  or  by  assurance,  or 
otherwise,  vested  in  him,  shall  have  the  same  powers,  autho- 
rities, and  discretions,  and  may  in  all  respects  act,  as  if  he 
had  been  originally  appointed  a  trustee  by  the  instrument,  if 
any,  creating  the  trust.* 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who 
is  dead  include  the  case  of  a  person  nominated  trustee  in  a 
will  but  dying  before  the  testator ;  and  those  relative  to  a 
continuing  trustee  include  a  refusing  or  retiring  trustee,  if 
willing  to  act  in  the  execution  of  the  provisions  of  this 
section."^ 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained.^ 

(8.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act.® 


Compari- 
son of  pro- 
visions of 
Lord  Cran- 
worth's 
Act  and 
C.  A.  1881. 


*  This  section  tatcs  the  place  of  s.  27  of  Lord  Cranwortli's  Act  (a-), 
which  is  repealed  by  s.  71  (y)  of  this  Act.  The  repealed  enactment  was 
not  retrospective,  and  applied  only  to  instruments  executed  (or  in  the  case 
of  wills)  revived  after  28th  August,  I860,  and  prior  to  lat  January, 
1882.  Tlie  new  section  is  retrospective,  and  therefore,  unless  excluded 
under  sub-s.  7,  applies  to  all  instnunents  creating  trusts,  whether  within 


(X)  23&24  Vict.  c.  145. 


iy)  Page  321,  i)o«<. 
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8.  27  of  Lord  Cran worth's  Act  or  not     Tlie  last- mentioned  KOctit)n,     44  &  45 
therefore,  has  ceased  to  have  any  practical  effect ;  but  as  it  has  been  acted     •**i^| 
upon  in  the  case  of  many  instruments  dated  between  28th  August,  1860,  _^____ 
and  Ist  January,  1882,  it  will  be  desirable  to  point  out  the  juirticulars  in 
which  it  differed  from  s.  31  of  the  C.  A.  1881. 

*  The  events  in  which  the  power  under  Lonl  Cranworth's  Act  arose,  Absence 
were  deatli,  desire  to  be  discharj^ed,  refusal,  unfitness,  an«l  incapacity  to  abroad, 
act.     In  addition  to  these  events,  the  new  jKjwer  is  exerciseable  in  the 

event  of  absence  from  the  United  Kingdt>m  for  more  than  twelve  months. 
Under  the  Trustee  Act**,  1850  and  1852,  it  had  been  lield  that  a  tempo- 
rary absence  did  not — but  a  jnirmanent  absence  abroad  did — render  a 
trustee  incapable  to  act  (z).  And  it  has  now  been  held  that  a  clause  in 
1878,  indicating  the  persons  by  whom  the  then  statuti)ry  jxiwei-s  wen*  to 
be  exercised,  enables  such  persons  to  aj)]K)int  in  the  [>lace  of  a  trustee  who 
has  been  abroad  more  than  twelve  montlis  under  the  new  statutory 
][X)wer  (a). 

'  In  Lord  Cranworth*s  Act  the  "  last  retiring  trustee  "  was  specified  in 
addition  to  the  persons  here  mentioned.  But  by  sub-s,  6,  a  retiring 
or  refusing  trustee  is  a  continuing  trustee,  if  willing  to  act  as  such,  under 
8.  21  of  the  C.  A.  1881. 

*  As  in  Lord  Cranworth's  Act  the  appointment  may  be  in  ^Titing,  and  Deed 
need  not  necessarily  be  by  deed.     But  where  it  is  not  by  <lee<l  the  ix)wer  Jiecessary. 
of  vesting  the  trust  estate  conferred  by  s.  34  of  the  C.  A.  1881  (6),  cannot 

be  exercised. 

*  Lord  Cranworth's  Act  contained  no  provision  for  increasing  or  Increase  or 
diminishing  the  number  of  trustees,  and  it  was  therefoi-e  usual  to  insert  reduction 
in  settlements  and  wills  a  clause  authorising  the  increase  or  diminu-  °  ^^""^    ^* 
tion  (but  not  to  less  than  two)  of  the  number  of  trustees.     This  will 

no  longer  be  necessarj'. 

*  Sect  27  of  Lord  Cranworth's  Act  contained  provisions  similar  in  Vesting  of 
effect  to  those  of  sub-ss.  4  and  5 ;  but  in  appointments  under  that  *™«t  P^- 
Act,  an  actual  transfer  or  assurance  of  the  trust  property  to  the  new  P®"^* 
trustees  was  necessary.     On  an  appointment  under  this  section  the  trust 
property  can,  in  many  cases,  be  vested  in  them  by  a  declaration  under 

s.  34  (c)". 

'^  Sub-8.  6  corresponds  with  s.  28  of  Lord  Cranworth's  Act,  which  is 
repealed  by  s.  71  of  the  C.  A.  (d), 

8  The  powers  conferred  by  ss.  27  and  28  of  Lord  Cranwortli's  Act  only 
applied  (e)  in  cases  where  there  was  no  declaration  excluding  them,  and 
took  effect  subject  to  any  variations  or  limitations  contained  in  the  deed 

{z)  Re  Bigndd^t  SettUment,  L.  R.  7  (6)  Page  279,  post, 

Ch.  228.  (c)  Pag©  279,  post. 

(a)  Re  WaUctr  <t  Hughes'  Contract,  {d)  Page  Z2l,po8C. 

24  Ch.  D.  698.  (e)  Sect.  82. 
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44  k  45    or  will  creating  the  truRt    The  effect  of  sub-s.  7  of  the  C.  A.,  1881,  s.  31, 
itNm^^'  is  similar,  and  it  is  conceived  that  where  a  deed  or  will  contains  less 
^  ^^     ample  powers  than  this  section,  the  statutory  powers  will  supplement 
the  express  powera  and  be  exerciseable  by  the  same  person. 
Petition  ®  Tliis  section,  being  retrospective,  provides  for  many  cases  in  which 

*oS^Jt^  an  application  to  tbe  Court,  under  the  Trustee  Acts,  1850  and  1852  (/), 
thb  Act  would  formerly  have  been  necessary  (g) ;  and  it  has  accordingly  been 
exercis-  laid  down  that,  in  cases  where  the  powers  conferred  by  this  section  can 
•°^®*  be  exercised,  a  petition  ought  not,  as  a  general  rule,  to  be  presented 

under  the  Trustee  Acts  (h).  Those  Acts,  however,  remain  otherwise 
unaffectetl  by  the  C.A.  1881,  and  can  be  taken  advantage  of  in  pro|>er 
cases.  For  instance,  where  the  sole  surviving  trustee  died,  owing  a 
large  sum  to  the  trust  estate,  which  his  legal  personal  representative 
would  have  to  account  for,  the  Court  considered  it  inexpedient  to  permit 
the  legal  personal  representative  to  appoint  new  trustees  under  this 
section,  and  made  an  order  on  the  petition  of  the  beneficiaries,  appoint- 
ing persons  selected  by  them  (i).  Where  the  executors  of  the  executor 
of  a  deceased  ti-ustee  who  had  obtained  a  transfer  of  the  trust  funds 
into  their  own  names,  refused  either  to  give  the  tenant  for  life  a  power 
of  attorney  to  receive  the  dividends  or  to  appoint  new  trustees  under 
this  section,  and  a  petition  was  therefore  presented,  the  executors  were 
on  appeal,  allowed  their  costs  of  the  petition  in  the  Court  below,  reversing 
the  decision  of  Pearson,  J.,  who  had  ordered  them  to  pay  so  much  of 
the  costs  as  would  have  been  incurred  by  a  petition  simply  for  pa3rment 
of  the  dividends.  But,  the  Court  not  being  salijjfied  with  their  conduct, 
no  costs  of  the  appeal  were  given  to  them  {k). 

Neither  Lord  Cranworth*8  Act  nor  this  section  enables  separate 
trustees  of  several  funds  to  be  appointed,  though  the  Court  has,  in  some 
cases,  made  such  appointments.  The  omission  is  remedied  by  s.  5  of  the 
C.  A.  1882  (Z),  which  is  as  follows  :— 


SEPARATE  TRUSTEES. 

45&46  [5.  — (1.)  On  an  appointment  of  new  trustees,  a  separate  set 
^'s'a^^*  of  trustees  may  be  appointed  for  any  part  of  the  trust 
— *— ^—  property  held  on  trusts  distinct  from  those  relating  to  any 
me^t *of*'        Other  part  or  parts  of  the  trust  property ;  or,  if  only  one 

(/)  13  &  14  Vict.  c.  60,  and  15  &  287. 

16  Vict  c.  55.  ii)  R^  PtUintfi  TruiU,21  SoL  J.  199. 

(g)  Re  Walker  cO  //«flr7<«'  Conttacty  {k)  Re  Knight's  Trusts,  32  W.  R. 

24  Ch.  D.  698.  336  ;  26  Oh.  D.  82. 

(h)  Re  Gibbon's  Trusts,  SO  W.  R.  (/)  45  &  46  Vict  c.  39. 
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trustee  was  originally  appointed,  then  one  separate  trustee  ^^  *  ^^ 
may  be  so  appointed  for  the  first-mentioned  part.  i  31 

(2.)  This  section  applies  to  trusts  created  cither  before  „^^  *  ^^ 

Vict,  c  39 

or  after  the  commencement  of  this  Act].  j  g     * 

■eparaU 
seta  of 
'  truAteei. 


RETIREMENT  OF  TRUSTEES. 

32. — (1.)  Where  there  are  more  than  two  trustees,  if  one  v*^  *  ^^ 

of  them  by  deed  declares  that  he  is  desirous  of  being  dis-    ft  gjj^  * 

charged  from  the  trust,  and  if  his  co-trustees  and  such  other  —  ~ 

•/.  .  1  .  Ill  I^«^"^* 

person,  if  any,  as  is  empowered  to  appoint  trustees,  by  deed  ment  of 

consent  to  the  discharge  of  the  trustee,  and  to  the  vesting  in  *"'"'^' 
the  co-trustees  alone  of  the  trust  property,  then  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired 
from  the  trust,  and  shall,  by  the  deed,  be  discharged  there- 
from under  this  Act,  without  any  new  trustee  being  appointed 
in  his  place.^ 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  be  executed 
or  done.* 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  How  far 
intention  is  not  expresjsed  in  the  instrument,  if  any,  creating  ^t^^^ 
the  trust,  and  shall  have  eifect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained.* 

(4.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 


1  This  section,  winch  is  retrospective,  will  supersede  the  somewhat 
clumsy  and  complicated  device  which  has  been  adopted  when  one  of 
several  acting  trustees  desired  to  i*etire.  That  device  was  for  all  the 
trustees  to  express  their  desire  to  be  discharged  and  to  retire,  and  then 
for  all  but  one  to  be  re-appointed. 

The  mode  provided  by  this  section  is  much  more  simple  and  infinitely 
preferable.  It  is  only  applicable  to  the  case  of  a  trustee  who  has  acted 
as  such. 
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44&45 
Vict.  c.  41, 

§32. 

Retire- 
ment of 
trustee. 


A  trustee  who  has  not  acted  ought  still  to  testify  his  refusal  to  accept 
the  office,  and  to  divest  himself  of  any  interest  in  the  trust  property  by 
diHclaimer. 

Where  a  trustee  retires  under  this  section,  the  principal  points  to 
observe  are — that  he  must  do  so  hy  deed,  that  his  co-trustees  must 
consent,  that  tlie  i)erson  empowered  to  appoint  new  trustees  (if  any, 
other  tlian  the  tmstees)  must  consent,  and  that  there  must  he  at  least 
two  continuing  tmstees  left. 

*  ^Vhere  the  trust  proi>erty  is  of  such  a  nature  as  to  admit  of  a 
declaration  under  s.  34,  such  a  declaration  will,  usually,  be  the  most 
convenient  mode  of  vesting  it  in  the  continuing  trustees.  A  mere  dis- 
claimer by  the  retiring  trustee  will  not,  of  course,  be  sufficient. 

3  In  cases  where  it  is  desired  that  the  number  of  trustees  shall  never 
fall  below  three  or  more,  a  declaration  to  that  effect  should  be  inserted 
in  the  deed  or  will.  It  will  seldom,  if  ever,  be  advisable  to  exclude 
this  section  altogether. 


POWERS  OF  NEW  TRUSTEES. 


44&45 
Vict,  c  41, 

§33. 

Powers  of 
new 
trueitee 
appointed 
by  Court. 


Ilotro- 
Bpcctive. 


33. — (1.)  Eveiy  trustee  appointed  by  the  Court  of  Chan- 
cery, or  by  the  Chancery  Division  of  the  Court,  or  by  any 
other  court  of  competent  jurisdiction,  shall,  as  well  before  as 
after  the  trust  property  becomes  by  law,  or  by  assurance,  or 
otherwise,  vested  in  him,  have  the  same  powers,  authorities, 
and  discretions,  and  may  in  all  respects  act,  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust. 

(2.)  This  section  applies  to  appointments  made  either 
before  or  after  the  commencement  of  this  Act.^ 


1  This  section,  as  to  trustees  appointed  by  the  Court,  and  sub-s.  5  of 
8.  31,  as  to  trustees  appointed  under  this  Act,  replace  the  similar 
X)rovisions  at  the  end  of  s.  27  of  Lord  Cranworth's  Act  (m),  which  is 
repealed  by  e.  71  of  this  Act. 

(m)  23  &  24  Vict.  c.  145. 
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VESTING  TRUST  ESTATE  IN  NEW  TRUSTEES. 

34. — (1.)  Where  a  deed  by  which  a  new  trustee  is  ap-    44  k  45 
pointed  to  perform  any  trust  ^  contains  a  declaration  by  the    «  oa^  ' 

appointor  to  the  eflect  that  any  estate  or  interest  in  any  land  —  — ; 

subject  to  the  trust,  or  in  any  chattel  so  subject,  or  the  right  tnwtpro- 
to  recover  and  receive  any  debt  or  other  thin^?  in  action  so  ^^^  *" 

•^  o  new  or 

subject,  shall  vest  in  the  persons  who  by  virtue  of  the  deed  continuing 
become  and  are  the  trustees  for  performing  the  trust,*  that    ^^^' 
declaration  shall,   without  any  conveyance   or  assignment, 
operate  to  vest  in  those  persons,  as  joint  tenants,  and  for  the 
purposes  of  the  trust,  that  estate,  interest,  or  right 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged 
under  this  Act  contains  such  a  declaration  as  is  in  this  section 
mentioned  by  the  retiring  and  continuing  trustees,  and  by 
the  other  person,  if  any,  empowered  to  appoint  trustees,  that 
declaration  shall,  without  any  conveyance  or  assignment, 
operate  to  vest  in  the  continuing  trustees  alonc,^  as  joint 
tenants,  and  for  the  purposes  of  the  tnist,  the  estate,  interest, 
or  right  to  which  the  declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  Casea  to 
interest  in  copyhold  or  customary  land,  or  to  land  conveyed  ^cUon  in- 
by  way  of  mortgage  for  securing  money  subject  to  the  tnist,  applicable, 
or  to  any  such  share,  stock,  annuity,  or  property  as  is  only 
transferable  in  books  kept  by  a  company  or  other  body,  or  in 
manner  prescribed  by  or  under  Act  of  Parliament.* 

(4.)  For  purposes   of   registration   of  the   deed    in    any  How  far 
registry,  the  person  or  persons  making  the  declaration  shall  n"  con- ^^'^ 
be  deemed  the  conveying  party  or  parties,  and  the  convey-  veyance." 
ance  shall  be  deemed  to  be  made  by  him  or  them  under  a 
power  conferred  by  this  Act.^ 

(5.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  Act. 


1  This  section  enables  any  person  entitled  to  exercise  a  power  of  Declara- 
appointing  new  trustees  to  make  a  declaration  which  will  have  prac-  ^^2^  J**^ 
tically  the  same  effect  as  a  vesting  order  by  the  Court,  and  will,  except  veating 
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44  k  45 
Vict.  c.  41, 

134. 


Section 
retro- 
spective. 


Whether 
section 
applicable 
to  con- 
tinning 
trustees. 


in  the  cases  mentioned  in  sub-s.  3,  render  unnecessary  any  such  vesting 
order  or  any  other  assurance  of  the  trust  property,  either  by  the  con- 
tinuing trustees  or  by  the  real  or  personal  representative  of  any  deceased 
tnistee. 

The  powers  conferred  by  this  section  can  be  exercised  only  where  a 
trustee  is  appointed  by  deed  dated  after  3Ist  December,  1881 ;  but  such 
deed  may  relate  to  any  trust,  wliether  private  or  charitable,  and  whether 
created  before  or  after  the  passing  of  the  C.  A.  1881. 

2  Doubts  have  been  expi-eased  as  to  the  meaning  of  the  words  "  the 
pei*s(m3  who  by  virtue  of  the  deed  become  and  are  the  trustees  for  per- 
fonning  the  trust,"  and  it  has  been  pointed  out  that  they  do  not,  if  con- 
strued strictly,  apply  to  continuing  ti-ustees,  but  only  to  the  new 
trustees  appointed  by  the  deed.  On  the  other  hand,  it  is  contended  (n) 
that  "  they  include  the  old  trustees  as  well  as  the  new.  The  new  trustees 
become  trustees  by  virtue  of  the  deed,  but  do  not  become  the  trustees 
for  performing  the  trust,  unless  they  are  the  sole  trustees.  The  new 
and  the  old  trustees  together  become  the  trustees  for  performing  the 
trust."  These  remarks  do  not  appear  to  the  present  writer  to  attach 
sufficient  importance  to  the  words  "  by  virtue  of  the  deed.*'  It  has  been 
held,  however,  that  the  Act,  being  a  remedial  one,  must  be  liberally 
construed  (o),  and  it  is  probable  that  sub-s.  1  would  be  construed 
as  if  it  had  said  "  shall  vest  in  the  persons  who,  after  the  execution  of  the 
deed,  are  the  trustees  for  performing  the  trust" 

3  It  will  be  observed  that  sub-s.  2,  which  appliis  to  the  retirement 
of  a  trustee,  proWdes  for  the  vesting  of  the  trust  property  in  the 
continuing  trustees. 

*  In  the  cases  mentioned  in  sub-s.  3,  the  legal  estate  must  be  got 
in  by  conveyance,  transfer,  or  vesting  order  as  heretofore;  and  the 
deed  appointing  new  trustees  will  contain  a  declaration  similar  to  that 
inserted  before  the  passing  of  the  C.  A.  1881. 

^  A  declaration  under  this  section  is  deemed  a  "conveyance"  for 
puq)ose8  of  registration.  It  appears  also  to  be  a  "  conveyance  ^  within 
the  terms  of  the  definition  in  s.  2  (v.)  (p) ;  but  as  no  one  is  expressed  to 
convey  as  trustee,  no  covenant  against  incumbrances  by  the  continuing 
or  retiring  tiustees  is  implied  under  s.  7  (F)  (q),  A  declaration  under 
this  Act  appears  to  come  within  the  definition  of  a  conveyance  in  s.  78 
of  the  Stamp  Act,  1870  (r). ;  and  a  deed  containing  both  an  appointment 
of  new  trustees,  and  a  declaration  under  this  section,  is  within  the 
principle  of  Hadgett  v.  Commissioners  of  Inland  Revalue  («). 


(w)  Wolstenholme  and  Tumer*d  C. 
A.,  3rd  ed.,  p.  85. 

(o)  Union  Bank  of  London  v. 
Ingram,  20  Ch.  D.  463. 


(p)  Page  210,  ante, 
{q)  Page  225,  ante. 
(r)  33  &  34  Vict,  c  97. 
(«)  3  Ex.  D.  46. 
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POWERS  OF  TRUSTEES  FOR  SALE. 

35. — (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of,,f^*^\ 
.     .  ,    .  ,  /,  .  ,   Vict.  c.  41, 

property  is  vested  in  trustees,  they  may  sell  or  concur  with    r  35^ 

any  other  person  in  selling  all  or  any  part  of  tlie  property,  p^^^^^T^ 

either  subject  to  prior  charges  or  not,  and  either  together  or  trustees  for 

in  lots,  by  public  auction  or  by  private  contract,  subject  to  by  Auction, 

any  such  conditions  respecting  title  or  evidence  of  title,  or  *«. 

other  matter,  as  the  trustees  think  fit,  with  power  to  vary  any 

contract  for  sale,  and  to  buy  in  at  any  auction,  or  to  rescind 

any  contract  for  sale,  and  to  re-sell,  without  being  answerable 

for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  ^^^^?^ 
intention  is  not  expressed  in  the   instrument  creating  the  excluded, 
trust  or  power,  and  shall  have  effect  subject  to  the  terms 
of  that  instrument,  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created  Not  retro- 
by  an  instrument  coming  into  operation  after  the  commence- 
ment of  this  Act.^ 

*  This  section  applies  only  to  deeds  dated  or  wills  coming  into  opera-  Not  retro- 
tion  after  Slst  December,  1881,  and,  unless  excluded,  confers  upon  the  *P«ctive. 
trustees  of  such  instruments  all  the  powers  usually  expressly  given  to 
them  as  ancillary  to  their  power  of  sale.  Where  there  is  a  power  to 
postpone  sale,  it  will  be  necessary  in  cases  not  provided  for  by  s.  42  (t) 
to  insert  clauses  giving  the  trustees  powers  of  management.  See  s.  38  (u), 
empowering  a  surviving  trustee  to  act. 

Sections  1  to  3  (which  form  a  portion  of  Part  I.)  of  Lord  Cmn worth's  Provisions 
Act  {v)y  conferred  somewhat  similar,  but  leas  extensive  powers  upon  5? 
trustees  having  a  power  of  pale  (but  not  a  trust  for  sale)  over  heredita-  worth's 
ments  under  any  deed  execute<l  or  will  executed  or  revived  after  28th  Act  and 
August  1860,  unless  excluded  or  varied  by  the  instrument  creating  the  ^--^-'^^^ 
trust.    The  remaining  sections  of  Part  I.  of  that  Act  contain  certain 
ancillary  provisions  applicable  to  sales  mentioned  in  s.  1.    Part  I.  of  Lord 
Cranworlh*s  Act  is  not  affected  by  the  C,  A,  1881 ;  but  it  is  repealed 
by  8.  64  of  the  S.  L.  A.,  1882  (x),  with  the  proviso  that  such  repeal  shall 
not  affect  {inter  alia)  any  operation,  effect,  or  consequence,  of  any  in- 


(0  Page  291,  post.  (v)  23  &  24  Vict.  c.  145. 

(u)  Page  290,  pott  {x)  Page  535,  pott. 
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44  A  45  strument  executed  before  the  commencement  of  that  Act.  Notwith- 
Vict.  c  41,  standing  the  repeal,  therefore,  all  instruments  conferring  a  power  of  sale 
•  w.  between  28th  August,  1860,  and  1st  January,  1883,  must  be  read  as  if 
the  provisions  of  Part  I.  of  Lord  Cranworth^s  Act  had  been  in  tenns 
inserted  in  them,  unless  such  pro\ision8  are  expressly  excluded  or 
varied  by,  or  inconsLjtent  with,  the  provisions  contained  in  such  instru- 
ment?. 

In  most  cases  the  powers  so  conferred  arc  over-ridden  by  the  ex- 
tensive powers  of  sale  conferred  by  the  S.  L.  A.,  1882,  upon  tenants 
for  life ;  but  they  are  still  of  some  practical  im^wrtance.  They  are 
contained  in  ss.  1  to  10  of  Lord  Cran worth's  Act,  which  are  as 
follows : — 

POWERS  OF  TRUSTEES  FOR  SALE,  ETC.,  AND  TRUSTEES  OF 
RENEWABLE  LEASEHOLDS. 


23&24 

Victc. 

145, 

§1 

Trustees 
em- 

powered  to 
tell  may 
$dl  in  lot$y 
and  either 
by  auction 
or  private 
contract. 


23&24 

Victc 

145, 

§2. 

Sale  may 
be  made 
undo- 
special 


[1.  In  all  cases  where  by  any  will,  deed,  or  otlier  instrument 
of  settlement  it  is  expressly  declared  that  trustees  or  other 
persons  therein  named  or  indicated  shall  have  a  power  of 
sale,  either  generally,  or  in  any  particular  event,  over  any 
hereditanunts  named  or  refei^^ed  to  in  or  from  time  to 
time  subject  to  tJte  uses  or  trusts  of  such  will,  deed,  or 
otlier  instrument,  it  shall  be  lawful  for  such  trustees  or 
other  persons,  whether  such  Jieredifaments  be  vested  in  them 
or  not,  to  exercise  such  power  of  sale  by  selling  such  heredi- 
taments, either  together  or  in  lots,  and  either  by  auction  or 
private  contract,  and  either  at  one  time  or  at  several  times, 
and  (in  case  the  po^ver  shall  expressly  atiihoHse  an  ex- 
cJtange)  to  exchange  any  hereditaments  which  for  the  time 
being  shaXl  be  subject  to  the  uses  or  trusts  aforesaid  for 
any  other  hereditaments  in  England  or  Wales  or  in 
Ireland  (as  the  case  niay  be),  and  upon  such  excliange  to 
give  or  receive  any  money  for  equality  of  exchange,"] 

[2.  It  shall  be  lawful  for  the  person  making  any  such  sale 
or  exchange  to  insert  any  such  special  or  other  stipula^ 
tions,  either  as  to  title  or  evidence  of  title,  or  otherwise,  in 
any  conditions  of  sale,  or  contract  for  sale  or  exchange,  as 
theysliall  think  fit,  and  also  to  buyinthehereditamcTits  or 
any  part  tliereof  at  any  sale  by  auction,  and  to  rescind  or 
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vary  any  contract  for  sale  or  eaxluinge,  and  to  resell  tlie    ^^  *  ^5 
heredUamenia  which  shall  be  so  bought  in,  or  as  to  which    a  gg    * 
the  contract  shall  be  so  rescinded,  without  being  responsible   23  &  24 
for  any  loss  which  may  be  occasioned  thereby,  and  no      \^^^ 
purchaser  under  any  such  sale  shall  be  bound  to  iriquire     §  2. 
whether  the  persons  making  tlte  same  may  or  muy  not  conditions^ 
have  in  contemplation  any  particular  re-investment  of  and 
the  purchase  money  in  the  purchase  of  any  other  lieredi-  nutifim^ 
ditaments  or  oiheinoise.]  *"'  *^*^- 

[3.  For  the  purpose  of  completing  any  such  sale  or  exchange   23  &  24 
as  aforesaid,  the  persons  empowered  to  sell  or  exchange  as    ^j^°* 
aforesaid  shall  have  full  power  to  convey  or  otlieiivise     §  3. 
dispose  of  the  hereditaments  in  question,  either  hy  way  ofxrutuea 
revocation  and  appointment  of  the  use,  or  otherwise,  as  ^xercuing 
may  be  necessary.]  taU,  <sx , 

[4.  The  money  so  received  upon  any  such  sale  or  for  equality  ^^^^^^  ^ 
of  exchange  as  aforesaid  shall  be  laid  out  in  the  manner  convey, 
indicated  in  that  behalf  in  the  will,  deed,  or  instrument    y.^^^ 
conlaining  the  power  of  sale  or  exchange,  or  if  no  such      145, 
indication  be  therein  contaiified  as  to  all  or  any  part  of     §  4» 
such  money,  Hien  the  same  sliall  with  all  convenient  speed  Moneyt 
be  laid  oul  in  the  purchase  of  other  hereditaments  in  fecfrl^^^fg^ 
simple  in  possession  to  be  sittmte  in  England  or  Wales  or  ^^  *«. 
in  Ireland  {as  the  case  may  be),  or  of  lands  of  a  leasehold  other 
or  copyhold  or  customary  tenure  which,  in  the  opinion  of^^^* 
the  persons  making  the  purchase  are  convenient  to  be  held 
therewith  or  with  any  other  hereditaments  for  the  time 
being,  subject  to  tlie  subsisting  uses  or  trusts  of  the  same 
will,  deed,  or  other  instrument  of  settlement  in  which  the 
power  of  sale  or  exchange  wots  contained ;  and  all  such 
licreditaments  so  to  be  purchased  or  taken  in  exchange  as 
aforesaid  as  shall  be  freeholds  of  inheintance  sliall  be 
settled  and  assured  to  the  uses,  upon  and  for  the  trusts, 
intenls,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations,  to  which  tlte  heredi- 
taments sold  or  given  in  exchange  toere  or  would  have 
been  subject,  or  as  near  thereto  as  tlte  deaths  of  parties  and 
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44  A  15 

Vict.  c.  41, 

§36. 

23&24 

Vict,  a 

§4. 

23&24 

Victc. 

145, 

Payment  of 

incum- 

hrancet. 


23&24 

Vict.  c. 

145, 

§6. 

Money 
arising 
from  tales, 
tkc,  not  to 
be  laid 
out,  nor 
lands  ex- 
changed, 
ilsetcfie^t 


other  inta^ening  accidents  will  admit  of,  but  not  so  aa  to 
increase  or  multiply  charges;  and  all  such  hereditaments 
so  to  he  purchased  or  taken  in  excliange  as  aforesaid  as 
shall  he  of  leasehold  oi'  copyhold  or  customary  tenure  diaU 
he  settled  and  assured  upon  and  for  such  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  such  potvers, 
provisoes,  and  declarations,  as  shall  as  nearly  as  may  be 
correspond  with  and  he  similar  to  the  aforesaid  uses, 
trusts,  intents,  and  purposes,  powers,  provisoes,  and  deda- 
rations,  hut  not  so  as  to  increase  oi'  multiply  charges,  and 
so  that  if  any  of  the  hereditaments  so  to  be  purchased  shall 
be  held  by  lease  foi'  years  the  same  shall  not  vest  absolutely 
in  any  tenant  in  tail  by  purchase  who  shall  not  attain  the 
age  of  twenty -one  years ;  and  any  such  purchase  as  afore- 
said maybe  made  subject  to  any  special  conditions  as  to 
title  or  othei^ise:  Provided  that  no  leasehold  tenement 
shall  be  purchcised  under  the  powers  hereinbefm^e  con- 
taiTied  which  is  heldfoi*  a  less  period  than  sixty  years.] 

[5.  Provided  nevertheless,  that  it  shall  be  lawful  for  the 
persons  exercising  any  such  power  as  aforesaid,  if  they 
shall  think  fit,  to  apply  any  money  to  be  received  upon 
any  sale  or  for  equality  of  exchange  as  aforesaid,  or  any 
paH  thereof,  in  lieu  of  purchasing  lands  therewith,  in  or 
towards  paying  off  or  discharging  any  mortgage  or  other 
charge  or  incumbrance  ivhich  shall  or  may  affect  all  or 
any  of  the  hereditaments  which  shall  then  he  subject  to  the 
same  uses  or  trusts  as  those  to  which  the  hereditaments 
sold  or  given  in  exchange  were  or  was  subject] 

[6.  Xo  money  arising  from  any  such  sale  or  exchange  of 
lands  or  hereditaments  in  England  or  Wales  shall  be  laid 
out  in  the  purchase  of  lands  or  hereditaments  situate 
elsewhere  than  in  England  or  Wales,  and  no  lands 
situate  in  England  or  Wales  shall,  under  any  such 
poiver  as  afo^^esaid,  be  exchanged  for  any  lands  or  heredi- 
taments situate  elsewhere  than  in  England  or  Wales; 
and  no  money  arising  from  any  such  sale  or  exc/iange  of 
lands  in  Ireland  shall  be  laid  out  in  the  purchase  of 
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lands  or  hereditaments  situate  ehewltere  than  in  Ireland    ^4  &  45 

Vict  c  41 

and  no  lands  or  hereditaments  situate  in  Ireland  shall,    g  gg   ' 
undei*  any  svxh  power  as  aforesaid,  be  exchanged  for   23&24 
any  lands  or  hereditaments  situate  elseivhere  than  in      145^  * 
Ireland,]  §  6. 

[7.  Until  the  money  to  he  received  upon  any  sale  or  for  than  in  the 
equality  of  exchange  as  aforesaid  shall  he  disposed  of  in  ^^  *** 
the  manner  herein  mentioned,  the  same  shall  he  invested  land*  told 
at  interest  for  the  benefit  of  the  same  paHies  who  would  he  ^^^^ 
entitled  to  the  hereditaments  to  be  purchased  tliereivith^^ 
as  aforesaid,  and  the  rents  and  profits  thereof,  in  case   23424 
svA^h  purchase  and  settlement  as  aforesaid  were  then    Vict,  c 
actually  made  ]  g  fj\ 

[8.  It  shall  he  lawful  for  any  trustees  of  any  leaseholds  for  —— 

lives  or  years  which  are  renewable  from  time  to  time,  either  chaL  of 
under  any  covenant  or  contract  or  by  custom  or  ustial  ^"^'  f '*•' 

.  «^  money  to 

jrradice,  if  they  shall  in  their  discretion  think  Jit,  and  it  be  in- 
shall  be  the  duty  of  such  trustees,  if  thereunto  required  by  J^^^^/ 
any  person  having  any  beneficial  interest,  pirsent  or   23&24 
future  or  contingent,  in  such  leaseholds,  to  use  their  best    ^^k^' 
endeavours  to  obtain  from  time  to  time  a  renewed  lease  of     g  g. 
the  same  hereditaments  on  the  accustomed  and  reasonable 


Truitees  of 

terms,  and  for  that  pui^pose  it  shall  be  lawful  for  any  such  renetoabie 
timstees  from  time  to  time  to  make  or  concur  in  making  ^  ^^^^ 
such  surrender  of  the  lease  for  the  time  being  subsisting, 
and  tQ  do  all  such  other  acts  as  shall  be  requisite  in  that 
behalf;  but  this  section  is  n^t  to  apply  to  any  case  where 
by  the  terms  of  the  settlement  or  will  tlie  person  in  posses- 
sion for  his  life  or  other  limited  interest  is  entitled  to 
enjoy  the  same  without  any  obligation  to  renew  the  lease 
or  to  contribute  to  the  expense  of  renewing  the  same,"] 
[9.  In  case  any  money  shall  be  required  for  the  purpose  of  23  &  24. 
paying  for  equality  of  exchange  as  aforesaid,  or  for      145, 
renewal  of  any  lease  as  aforesaid,  it  shall  be  lattfid  for     5  ©• 


the  persons  effecting  such  exchange  or  renewal  to  pay  the  Money  fur 
same  oul  of  any  money  ivhich  may  then  be  in  their  hands  ^^^anU 
in  trust  foi^  the  persons  beneficially  interested  in  the  lands  and  for 
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44  A  45 
Vict,  c  41, 

§35. 

23  A  84 

Victc. 

145, 

§9, 

rtnntal  of 
Loses  may 
be  raised 
bjf  mort- 


23  A  24 

Vict.  c. 

145, 

§io._ 

Notalt, 
li'c.t  to  be 
made 
without 
consent  of 
tenant  for 
life,  dx.f 
under  Lord 
Oran- 
vorth's 
Act, 


to  he  taken  in  exchange,  or  comprised  in  the  renewed  lease, 
uhether  arising  by  any  of  the  ways  and  means  herein- 
hffo)^  mentioned  or  otherwise,  and  n<^withstanding  the 
provisions  for  the  application  of  money  onsingfrmn  sales 
or  exchanges  hereinbefore  contained;  and  if  they  shall  not 
have  in  their  hands  as  aforesaid  svjfficient  money  for 
the  pniyoses  aforesaid,  it  shall  be  laicfulfor  such  persons  to 
mlse  the  money  required  by  moiigage  of  the  hereditaments 
to  be  received  in  exchange  or  contained  in  the  renewed  lease 
{as  the  case  may  be),  or  of  any  other  hereditaments  for  tJie 
tinte  being  subject  to  the  subsisting  uses  or  trusts  to  uhich 
ilie  hereditaments  taken  in  exchange  or  comprised  in  the 
renewed  lease  {as  the  case  may  be)  shall  be  subject,  and  for 
the  purpose  of  effecting  su^ch  mortgage  such  persons  shall 
have  ilie  same  powers  oj  conveying  or  otherwise  assuring 
as  are  herein  contained  with  reference  to  a  conveyance  on 
sale;  and  no  moiigagee  advancing  money  upon  such 
mortgage  purporting  to  be  made  under  this potoer  shall 
be  bound  to  see  that  such  money  is  wanted,  or  that  no  more 
is  raised  tlian  is  wanted  for  the  purposes  aforesaid.] 
[10.  Ko  such  Side  or  exchange  as  aforesaid,  and  no  purdiase 
of  hereditaments  out  of  money  received  on  any  such  sale 
or  exchangecis  aforesaid, sliall  be  made  without  the  consent 
of  the  person  appointed  to  consent  by  the  xvill,  deed,  or 
other  instrument,  or  if  no  such  person  be  appointed,  then 
of  the  person  entitled  in  possession  to  the  receipt  of  the 
rents  and  profits  of  such  hereditaments,  if  there  be  such  a 
pei'son  under  no  disability;  but  this  clause  shall  not  be 
taken  to  requ  ire  the  consent  of  any  person  where  it  appeal's 
from  the  tvill,  deed,  or  other  instrument  to  have  been 
intended  that  such  sale,  excJiange,  or  purchase  should  be 
made  by  the  person  or  persons  making  the  same  witJiout 
the  consent  of  any  otlvcr  person!] 

See  s.  56  of  the  S.  L.  A.,  1882  (x),  and  compare  the  provisions  of  s.  63  (y) 
of  that  Act,  as  to  a  trust  for^  as  distinguished  fromsLpoicerof^  sale. 

(x)  45  A  46  Vict,  c  38,  p.  b22,po9t.         (y)  Piige  l^ZO,posL 
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trustees'  receipts. 

36. — (1.)  The  receipt  in  writing  of  any  trustees  or  trustee    44  k  45 
for  any  money,  securities,  or  other  personal  property  or  effects    «  «g   ' 
payable,  transferable,  or  deliverable  to  them  or  him  under  any  -  -      ^  - 
trust  or  power  shall  be  a  suflScient  discharge  for  the  same,  receipu 
and  shall  effectually  exonerate  the  person  paying,  transferring, 
or  delivering  the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 

(2.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

Thi3  section,  beiDj]j  retrospective,  supersedes  tlie  similar  power  in  a  29 
of  Lord  Cranworth's  Act  (s),  which  is  repealed  by  a.  71  of  the  C.  A., 
1881.  It  will  in  future  be  unnecessary  to  insert  power  to  give  receipts 
in  settlements,  wills,  or  other  instruments  creating  trusts. 

The  power  conferred  by  s.  40  of  the  S.  L.  A.,  188^  (a)  may  be  compared 
with  this  section,  as  may  also  the  practically  superseded,  but  unrepealed, 
provision  contained  in  s.  23  of  Lord  St  Leonards'  Act,  1859  (6),  which  is 
as  follows : — 

[23.  The  bona  fide  payment  to  and  the  receipt  of  any  person    22  &  23 
to  whom  any  purchase  or  mortgage  money  shall  be  payable    j  ijg, 
upon  any  express  or  implied  trust  shall  eflfectually  dischai'ge  ^^^^ 
the  person  paying  the  same  from  seeing  to  the  application  Lord  St  ^ 
or  being  answerable  for  the  misapplication  thereof,  unless  ^^t,  1859. 
the  contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security.] 

Sect.  29  of  Lord  Cmn worth's  Act  (c),  which  will  still  be  of  importance  in 
the  investigation  of  titles,  applied  only  to  deeds  dated  and  wills  coming 
into  operation  between  28th  August,  1860,  and  3l8t  December  1881.  It 
is  as  follows  :^ 

[29.  The  receipts  in  writing  of  aoiy  trustees  or  trustee  for  23&24 
any  money  payable  to  them  or  him  by  reason  or  in  the  [^^^ 
exercise  of  any  trusts  or  powers  reposed  or  vested  in  them  §  29^ 
or  him  shall  be  sufficient  discharges  for  the  money  therein  'rruor 

(2)  23  k  24  Vict  a  145.  (5)  22  k  23  Vict  c.  85. 

(a)  45  k  46  Vict  c.  88,  p.  510,  ^.         (c)  23  k  24  Vict  c.  145. 
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Uk  45 
Vict  c.  41, 

§36. 

23  &  24 

Vict.  c. 

145, 

§29. 

iindrr 
Lord  Ci  an- 
wrrth'a 
Art. 


expressed  to  be  received,  and  shall  effectually  exonerate  the 
persons  pay ing  such  money  from  seeing  to  the  application 
thereof,  or  from  being  a)iswerable  for  any  loss  or  mis- 
application  thereof] 

Where  money  had  been  paid  into  Court  by  a  railway  company  upon 
the  purcliase  of  lands  comprised  in  a  settlement  which  contained  a  power 
of  Bale  but  no  express  power  to  give  receipts,  this  section  was  held  to 
confer  on  the  tnisteea  a  power  to  give  receipts,  and  the  money  was 
ordcre<l  to  be  paid  out  to  them  as  persons  "absolutely  entitled**  within  the 
L.  C.  C.  Act,  1845,  8.  69,  as  construed  in  Re  Hohsm's  Trusts  {(f). 


44  <&45 
Vict.  c.  41, 

§37^ 

Power  for 

executors 

and 

tiustees  to 

compound, 

&c. 


Section 
may  be 
extended. 


EXECUTOR  AND  TRUSTEES  MAY  COMPOUND. 

37. — (1.)  An  executor  may  pay  or  allow  any  debt  or  claim 
on  any  evidence  that  he  thinks  sufficient. 

(2.)  An  executor,  or  two  or  more  trustees^  acting  together,  or 
a  sole  acting  trustee  where,  by  the  instrument,  if  any,  creating 
the  trust,  a  sole  trustee  is  authorised  to  execute  the  trusts 
and  powers  thereof,^  may,  if  and  as  he  or  they  think  fit,  accept 
any  composition,  or  any  security,  real  or  personal,  for  any 
debt,  or  for  any  property,  real  or  personal,  claimed,  and  may 
allow  any  time  for  payment  of  any  debt,  and  may  com- 
promise, compound,  abandon,  submit  to  arbitration,  or  other- 
wise settle  any  debt,  account,  claim,  or  thing  whatever  relat- 
ing to  the  testator's  estate  or  to  the  trust,  and  for  any  of  those 
purposes  may  ent^r  into,  give,  execute,  and  do  such  agree- 
ments, instruments  of  composition  or  arrangement,  releases, 
and  other  things  as  to  him  or  them  seem  expedient,  without 
being  responsible  for  any  loss  occasioned  by  any  act  or  thing 
so  done  by  him  or  them  in  good  faith. 

(3.)  As  regards  trustees,  this  section  applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the  instrument, 
if  any,  creating  the  trust,  and  shall  have  eflFect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein 
contained.* 


(c/)  7  Ch.  D.  708 ;  lU  Tlomait  SeUlment,  W.  N.  1882,  p.  7. 
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(4.)  This  section  applies  to  executorships  and  trusts  con-  ^^  *  ^•'» 
stituted  or  created  either  before  or  after  the  commencement    |  37 
of  this  Act.*  

*  Thifl  Bection  is  more  comprehensive  than  s.  30  of  Lord  CranwortVs 
Act  («)  which  applied  only  to  executors,  and  is  repealed  by  s.  71  of  this 
Act 

S.  30  x»f  Lord  Cranworth's  Act  is  as  follows : 

[30.  It  sJiall  be  lawful  for  any  executors  to  pay  any  debts  or   23  &  24 
claims  upon  any  evidence  that  they  may  thinJc  sufficient,      145,  * 
and  to  accept  any  composition,  or  any  security,  real  or    §  30- 
personal,  for  any  debts  due  to  the  deceased,  and  to  allow  Execiuon 
any  time  for  payment  of  any  such  debts  as  tJiey  shall  ^^„^' 
think  fit,  and  also  to  compromise,  compound,  or  submit  to  ««»</«• 
arbitration  all  debts,  accounts,  claims,  and  things  what-  ,eor</t'# 
soever  relating  to  the  estate  of  the  deceased,  and  for  any  of^<^^ 
the  purposes  aforesaid  to  enter  into,  give,  and  eocecute  such 
agreements,  instruments  of  composition,  releases,  and  other 
things  as  they  shall  think  expedient,  without  being  respon- 
sible for  any  loss  to  be  occasioned  thereby,] 

The  new  provision  will  render  the  insertion  of  the  powers  which  it 
in  terms  confers  unnecessary  in  future  trust  deeds  and  wills. 

.  But  it  will  be  observed  that  it  does  not  include  the  usual  powers  to 
Apportion  blended  trust  funds,  decide  whether  funds  are  capital  or 
income  and  settle  disputed  questions. 

This  section  applies  both  to  executors  and  trustees,  but  not  to  admin- 
istrators. Where  there  are  more  than  two  trustees  two  can  apparently 
act  alone  in  any  transaction  and  bind  the  others. 

*  But,  though  a  single  executor  may  act  alone  under  it,  a  sole  acting 
trustee  can,  it  will  be  observed,  only  do  so  where  a  sole  trustee  is 
authorised  by  the  instrument  creating  the  trust  to  execute  the  trusts  and 
powers  thereof.  Where  only  one  trustee  has  been  appointed  no  difficulty 
can  arise  under  this  section.  Where  two  or  more  trustees  have  originally 
been  appointed,  and  the  number  has  been  reduced  by  death  to  one,  the 
case  is  provided  for,  as  to  trusts  created  by  instruments  coming  into 
operation  after  31st  December,  1881,  by  s.  38  (/);  and,  as  to  prior  in- 
struments, the  usual  reference  to  "  the  survivors  or  survivor"  and  to  "  the 

{€)  23  k  24  Vict.  c.  1  i6.  (/)  Page  290,  po$L 
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44  ft  45    trustees  or  trustee  for  the  time  being"  will  probably  be  suflScient    But 
Vict.  c.  41,  wiiere  two  or  more  trustees  of  an  instrument  are  in  existence,  it  will 
•  *^»  •    require  a  very  express  authority  in  the  instrument  to  enable  one  of  such 
trustees  to  act  as  a  **  sole  acting  trustee  '*  in  any  transaction  so  as  to  bind 
the  others,  without  their  concurrence,  whether  such  others  are  accus- 
tomed, as  a  rule,  to  act  in  the  trusts  or  not 

44  k  46       8g,_(i.)  Where  a  power  or  trust  is  given  to  or  vested  in 
§  38.  '  ^^^  ^^'  °^^^®  executors  or  trustees  jointly,  then,  unless  the 

r — '  contrary  is  expressed  in  the  instrument,  if  any,  creating  the 

two  or       power  or  trust,  the  same  may  be  exercised  or  performed  by 
cutm^r  *^®  survivor  or  survivors  of  them  for  the  time  being.^ 
trustees.         (2.)  This  section  applies  only  to  executorships  and  trusts 
Not  retro-  constituted  after  or  created  by  instruments  coming  into  opera- 
tion after  the  commencement  of  this  Act 

1  This  section  will  render  it  lumecessary  to  insert  in  settlements  and 
wills  express  words  authorising  the  survivors  or  siurivor  of  the  trustees 
to  act;  but  where  it  is  desired  to  authorise  the  legal  personal  representa- 
tive of  the  survivor  to  act^  it  will  still  be  necessary  to  do  so  expressly. 


MABRIED  WOMEN. 


44&45       39. — (1.)  Kotwithstanding    that    a    married    woman    is 
^•Vft*^'  restrained  from  anticipation,  the  Court  may,  if  it  thinks  fit, 

'—  where  it  appears  to  the  Court  to  be  for  her  benefit,  by  judg- 

court'to^'^  ment  or  order,  with  her  consent,  bind  her  interest  in  any 

ilJterest  of  ProP^^^y- 

married         (2.)  This  section  applies  only  to  judgments  or  orders  made 
woman.      ^^^  |.|^g  commencement  of  this  Act 

44  &  45       40, — (1.)  A  married  woman,  whether  an  infant  or  not, 
^8^4il^^'  shall  by  virtue  of  this  Act  have  power,  as  if  she  were  un- 

'—  married  and  of  full  age,  by  deed,  to  appoint  an  attorney  on 

fttomey     her  behalf  for  the  purpose  of  executing  any  deed  or  doing  any 
of  married  other  act  which  she  might  herself  execute  or  do ;  and  the 

provisions  of  this  Act  relating  to  instruments  creating  powers 

of  attorney  shall  apply  thereto. 
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(2.)  This  section  applies  only  to  deeds  executed  after  the  ^.^  *  ^J 
commencement  of  this  Act.  g  4q 

For  notes  on  this  section,  see  s.  19  of  the  M.  W.  P.  A.,  1882. 
As  to  powers  of  attorney,  see  also  ss.  46  to  48  of  the  C.  A.,  1881, 
postj  p.  300,  et  8eq, 


INFANTS    LAND. 


41,  Where  a  person  in  his  own  right  seised  of  or  entitled    f  ^  *  ^^ 
to  land  for  an  estate  in  fee   simple,  or  for  any  leasehold     k  ^j, 
interest  at  a  rent,  is  an  infant,  the  land  shall  be  deemed  to  g'jli^jj^i" 
be  a  settled  estate  within  the  Settled  Estates  Act,  1877.         leases  on 

behalf  of 

See  s.  2  of  the  S.  E.  A.,  1877,  p.  407,  p68t.  ''*^*'*' 

'  '  ^         ^  ^  owner. 


TOWERS  OF  MANAGEMENT. 


42.— (1.)  If  and  as  long  as  any  person  who  would  but  for    f^  &  45 
this  section  be  beneficially  entitled  to  the  possession  of  any    |  ^jj  * 
land  is  an  infant,^  and  being  a  woman  is  also  unmarried,  the  ^^ 
trustees  appointed  for  this  purpose  by  the  settlement,^  if  any,  ment  of 
or  if  there  are  none  so  appointed,  then  the  persons,  if  any,  r'^jp^^nd 
who  are  for  the  time  being  under  the  settlement  trustees  »pphcation 
with  power  of  sale  of  the  settled  land,  or  of  part  thereof,  or  during 
with  power  of  consent  to  or  approval  of  the  exercise  of  such  ^hionty. 
a  power  of  sale,  or  if  there  are  none,  then  any  persons  ap- 
pointed as  trustees  for  this  purpose  by  the  Court,  on  the 
application  of  a  guardian  or  next  friend  of  the  infant,  may 
enter  into  and  continue  in  possession  of  the  land;  and  in 
every  such  case  the  subsequent  provisions  of  this  section  shall 
apply. 

(2.)  The  trustees  shall  manage  or  superintend  the  manage-  General 
ment  of  the  land,  with  full  power  to  fell  timber  or  cut  under-  manage- 
wood  from  time  to  time  in  the  usual  course  for  sale,  or  for  ™®°*' 
repairs  or  otherwise,  and  to  erect,  pull  down,  rebuild,  and 

u  2 
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44&45 
Vict  c.  41 

§42. 


Power  to 
pay  ex- 
penses. 


Power  of 
mainten- 
ance. 


Power  of 
invest- 
ment. 


repair  houses,  and  other  buildings  and  erections,  and  to 
*  continue  the  working  of  mines,  minerals,  and  quarries  which 
have  usually  been  worked,  and  to  drain  and  or  otherwise 
improve  the  land  or  any  part  thereof,  and  to  insure  against 
loss  by  fire,  and  to  make  allowances  to  and  arrangements 
with  tenants'  and  others,  and  to  determine  tenancies,  and  to 
accept  surrenders  of  leases  and  tenancies,  and  generally  to  deal 
with  the  land  in  a  proper  and  due  course  of  management; 
but  so  that,  where  the  infant  is  impeachable  for  waste,  the 
trustees  shall  not  commit  waste,  and  shall  cut  timber  on  the 
same  terms  only,  and  subject  to  the  same  restrictions,  on  and 
subject  to  which   the  infant  could,  if  of  full  age,  cut  the 


same. 


(3.)  The  trustees  may  from  time  to  time,  out  of  the  income 
of  the  land,  including  the  produce  of  the  sale  of  timber  and 
underwood,  pay  the  expenses  incurred  in  the  management, 
or  in  the  exercise  of  any  power  conferred  by  this  section,  or 
otherwise  in  relation  to  the  land,  and  all  outgoings  not 
payable  by  any  tenant  or  other  person,  and  shall  keep  down 
any  annual  sum,  and  the  interest  of  any  principal  sum, 
charged  on  the  land. 

(4.)  The  trustees  may  apply  at  discretion  any  income 
which,  in  the  exercise  of  such  discretion,  they  deem  proper, 
according  to  the  infant's  age,  for  his  or  her  maintenance, 
education,  or  benefit,*  or  pay  thereout  any  money  to  the 
infant's  parent  or  guardian,*  to  be  applied  for  the  same 
purposes. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income 
of  the  land  in  investment  on  securities  on  which  they  are  by 
the  settlement,  if  any,  or  by  law,^  authorized  to  invest  trust 
money,  with  power  to  vary  investments;  and  shall  accumulate 
the  income  of  the  investments  so  made  in  the  way  of  com- 
pound interest,  by  from  time  to  time  similarly  investing  such 
income  and  the  resulting  income  of  investments ;  and  shall 
stand  possessed  of  the  accumulated  fund  arising  from  income 
of  the  land  and  from  investments  of  income  on  the  trusts 
following  (namely) : 
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(I)  If  the  infant  attains  the  age  of  twenty-one  years,  then  ^}^  *  ^5 

•i-xri-u-r*  Vict  0.41, 

in  trust  for  the  infant;  &  ^2, 

(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant, ; 

then  in  trust  for  her  separate  use,  independently  of  ^j^^^,J** 
her  husband,  and  so  that  her  receipt  after  she  marries,  ajscumula- 
and  though  still  an  infant,  shall  be  a  good  discharge ; 
but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman 
without  having  been  married,  then,  where  the  infant 
was,  under  a  settlement,  tenant  for  life,  or  by  purchase 
tenant  in  tail  or  tail  male  or  tail  female,  on  the  trusts, 
if  any,  declared  of  the  accumulated  fund  by  that 
settlement;  but  where  no  such  trusts  are  declared,  or 
the  infant  has  taken  the  land  from  which  the  accumu- 
lated fund  is  derived  by  descent,  and  not  by  purchase, 
or  the  infant  is  tenant  for  an  estate  in  fee  simple, 
absolute  or  determinable,  then  in  trust  for  the  infant's 
personal  representatives,  as  part  ot  the  infant's  per- 
sonal estate ; 

but  the  accumulations,  or  any  part  thereof,  may  at  any  time 

be  applied  as  if  the  same  were  income  arising  in  the  then 

current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an  undivided  Whew 

share  of  land,  the  powers  of  this  section  relative  to  the  land  ^^* 

may  be  exercised  jointly  with  persons  entitled  to  possession  owner. 

of,  or  having  power  to  act  in  relation  to,  the  other  undivided 

share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  Section 

intention  Is  not  expressed  in  the  instrument  under  which  the  ™*y  ^ . 

*  ,  ,  excluced. 

interest  of  the  infant  arises,  and  shall  have  eSect  subject  to 
the  terms  of  that  instrument  and  to  the  provisions  therein 
contained. 

(8.)  This  section  applies  only  where  that  instrument  comes  Not  retro- 
into  operation  after  the  commencement  of  this  Act.^  ^^^ 

*  This  section  applies,  unless  excluded,  to  cases  where,  under  a  dted  or 
will  which  comes  into  operation  after  31st  December,  1881,  an  infant  is 
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Ai  k  AS    entitled  to  the  posse&^ion  of  land,  whether  as  tenant  for  life,  m  tail  or 

^  ^^*        In  strict  and  other  settlements  of  real  estate — either  Ly  deed  or  will 
—the  clauses  giving  similar  powers  to  trustees  may,  in  most  cases,  be 
Biifely  omitted  in  reliance  upon  this  section. 
Inapplic-        It  appears  to  apply  only  to  cases  where  an  infant  is  entitled  to  land  at 
tmkT^^'*  '^'*^'  ^^^  ^^^  ^  ^^®  common  case  of  a  conveyance  or  devi«e  of  real 
conversion,  estate  in  trust  for  sale,  with  power  to  postpone,  and  a  settlement  of  the 
proceeds  as  personalty.     Until  sold,  the  land  comprised  in  such  a  settle- 
ment is  "  settled  land  "  within  the  S.  L.  A.  1882  (^),  and  the  person  who 
is  entitled  to  the  income  may,  if  sui  juris,  exercise  the  extensive  powers 
as  to  leases  and  sales  conferred  by  that  Act  on  a  tenant  for  life,  subject, 
however,  to  the  restrictions  imposed  by  8.  7  of  the  S.  L.  A.  1884  (A)  and 
to  the  saving  in  s.  6  of  the  same  Act  (t)  in  favour  of  express  powers  con- 
feri-cd  upon  trustees  by  the  instrument  creating  the  trust.    If  such 
person  is  an  infant,  the  powers  of  a  tenant  for  life  may  be  exercised  by 
the  trustees  (k). 

But  the  Act  does  not  contain  any  provisions  for  management  ap- 
plicable to  such  a  settlement  during  the  postponement  of  sale.  And  it 
will  therefore,  in  such  cases,  still  be  prudent  to  insert  a  clause  giving  the 
trustees  express  powers  of  management  until  sale.  This  may  easily  be 
done  by  reference  to  this  section. 

'  In  any  event,  a  clause  should  be  inserted  nominating  trustees  for 
the  purposes  of  this  section. 

3  It  may  be  doubted  whether  the  power  to  make  arrangements  with 
tenants  would  authorise  the  granting  of  a  lease.  But  this  can  be  done 
by  the  trustees  under  ss.  6  and  60  of  the  S.  L.  A.,  1882  (Q. 

*  As  to  the  meaning  of  "  benefit,"  see  note  to  s.  43,  post, 

^  It  will  be  observed  that  the  trustees  may,  as  under  s.  43,  pay  the 
income  to  tbe  infant's  parent  or  guardian. 

*  As  to  the  securities  in  w^hich  trustees  arc,  by  law,  authorized  to 
invest,  see  Lewin,  7lh  ed.,  p.  282  et  seq.;  Godefroi,  pp.  131 — 4. 

7  Trustees  under  instruments  which  came  into  operation  btfure 
Ist  January,  1882,  have  no  statutory  powers  corresponding  to  those  of 
this  section.  In  most  cases  express  powers  are  conferred  on  them  by 
the  instruments. 

ifj)  45  &  46  Vict  a  38,  s.  63,  p.  (I)  lUJ.,  b.  60,  p.  527,  fK>8t, 

530,  post  {I)  45  &  46  Vict  c  38,  pp.  479  and 

(A)  Page533,|Kwf.  627,  |)o«t 
(/)  Pa^je  522,  jmU 
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POWEB  OF  MAINTENANCE. 


43. — (1.)  Where  any  property  is  held  by  trustees  in  trust    44  k  45 
for  an  infant/  either  for  life,  or  for  any  greater  interest,  and     j*4q  ' 

whether  absolutely  or  contingently^  on  his  attaining  the  age 

of  twenty-one  years,  or  on  the  occurrence  of  any  event  before'  Uon  b^ 
his  attaining  that  age,  the  trustees  may,  at  their  sole  discre-  *™»tee«  o! 
tion,  pay  to  the  infant's  parent*  or  guardian,  if  any,  or  other-  property  of 
wise  apply  for  or  towards  the  infant's  maintenance,  education,  ^^^J,*!.' 
or  benefit,®  the  income  of  that  property,*  or  any  part  thereof,  wioe,  &c. 
whether   there  is    any  other  fund  applicable   to  the  same 
purpose,  or  any  person  bound  by  law  to  provide  for  the 
infant's  maintenance  or  education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that  Aammu- 
income  in  the  way  of  compound  interest,  by  investing  the  *  ^^ 
same  and  the  resulting  income  thereof  from  time  to  time  on 
securities  on  which  they  are  by  the  settlement,  if  any,  or  by 
law,*  authorized  to  invest  trust  money,  and  shall  hold  those 
accumulations  for  the  benefit  of  the  person  who  ultimately 
becomes  intitled  to  the  property  from  which  the  same  arise; 
but  so  that  the  trustees  may  at  any  time,  if  they  think  fit, 
apply  those  accumulations,  or  any  part  thereof,  as  if  the 
same  were  income  arising  in  the  then  current  year. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  Section 
intention^  is  not  expressed  in  the  instrument  under  which  extended, 
the  interest  of  the  infant  arises,  and  shall  have  eSect  subject 
to  the  terms  of  that  instrument  and  to  the  provisions  therein 
contained. 

(4.)  This  section  applies  whether  that  instrument  comes  Section 
into  operation  before  or  after  the  commencement  of  this  Act.  ^ve.*^^**^ 

1  This  section  re-enacts,  with  amendments,  e.  26  of  Lord  Cranworth's 
Act;  that  section  is  repealed  by  s.  71,  and  is  as  follows : — 

[26.  In  all  cases  where  any  properly  is  held  by  trustees  in  23  &  24 

trust  for  an  infant,  either  absolutely,  or  contingently  on  u's^ 

his  attaining  the  age  of  twenty-one  years,  or  on  the  §  26. 
occurrence  of  any  event  previously  to  his  attaining  that 
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44  at  45 
Vict.  c.  41, 

§43. 

23^24 

Vict,  a 

145. 

§26. 

TruHef9 
majf  applp 
income  of 
j^roptTty  of 
if^anU,  dtc 
for  their 
maintni' 
ance  under 
LordOran^ 
%ror(h*» 
Act. 


Cnmparl- 
»on  of  pro- 
vitiioni  of 
IjordCran- 
worth's 
Act  and 
the  C.  A. 
1S81. 
How  far 
applicable 
to  contin- 
gent in- 
terests. 


age,  it  shall  be  lakvfxdfor  such  trustees,  at  their  sole  discr^^ 
tion,  to  pay  to  the  guardians  {if  any)  of  such  infant,  or 
othencise  to  apply  for  or  towards  the  maintenance  or 
education  of  such  infant,  the  whole  or  any  part  of  the 
income  to  which  such  infant  may  be  entitled  in  respect  of 
such  property,  whether  there  be  any  other  fund  applicable 
to  the  same  purpose,  or  any  other  person  bound  by  law 
to  provide  for  such  maintenance  or  education,  or  not;  and 
such  trustees  shall  accumulate  all  the  residue  of  such 
income  by  uKiy  of  compound  interest,  by  investing  the 
sam^  arid  the  resulting  income  thereof  from  time  to  tim^e 
in  proper  securities,  for  the  benefit  of  the  person  who  shall 
ultimately  become  entitled  to  the  property  from  which  such 
accumulations  shall  have  arisen:  Provided  aluuys,  thai 
it  shall  be  lawful  for  such  trustees  at  any  time,  if  it  shall 
appear  to  tliem  eapedient,  to  apply  the  whole  or  any  paH 
of  such  aecumulatioTis  as  if  the  same  were  part  of  the 
income  ansing  in  the  then  current  year.] 

The  repealed  section  applied  only  to  instruments  dated  after  2Sth 
August,  1860,  while  the  new  one  applies  to  all  instruments  creating 
trusts,  which  do  not  expressly  or  by  implication  exclude  it.  It  will 
render  unnecessary  the  insertion  in  wills  and  settlements  of  similar 
provisions  for  maintenance  and  accumulation.  But  the  usual  power  of 
advancement  shoiild  be  inserted. 

>  It  was  held  tliat  though  the  corresponding  section  of  Lord  Cran- 
worth's  Act  applied  to  shares  to  which  infants  were  contingently 
entitled  (j)  it  did  not  authorize  the  payment  by  way  of  maintenance  to 
persons  who  had  attained  twenty-one  of  the  income  of  property  to 
which  they  were  entitled  contingently  on  attaining  twenty-five ;  but 
that  such  a  payment  might  be  made  under  the  power  of  advance- 
ment (k). 

^  This  section  has  been  held  not  to  apply  to  a  legacy  to  which  infants 
were  entitled  contingently  on  an  event  which  might  happen  after  they 
all  attained  twenty-one  {ly 

*  It  will  be  noticed  that  payment  to  the  parent  or  guardian  is 
expressly  authorised.  This  will,  as  to  all  future  payments,  preclude 
the  question  which  arose  in  Brophy  v.  Bellamy  (m). 


0)  Re  CoUmy  1  Ch.  D.  232. 

(it)  Re  Breedt'  Will,  1  Oh.  D.  22«. 

{I)  Re  JudkinU  Trust,  28  S,  J.  274« 


(m)  8  Ch.  798.    Compare  Wilton  v. 
Turner,  22  Ch.  D.  521, 
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*  Thia   section  diffeis  from  the  b.  26  of  Lord  CranworiVa  Act  by    44  &  45 
aathorising  payment  of  the  income  of  the  property  to  which  the  infant     »^ao 
is  entitled  instead  of  the  income  to  which  the  infant  is  entitled  in     ^  ^^* 
respect  of  the  property.    This  will  render  the  decision  in  Re  George  (n) 
inapplicable  to  the  new  section . 

•  It  is  also  more  extensive  in  authorising  the  application  of  income 
for  the  benefit  of  the  infant  as  well  as  for  maintenance  and  education. 
The  word  "  benefit "  will  be  liberally  construed  (o). 

^  A  direction  to  accumulate  the  income  of  infants'  shares  is  not  an 
expression  of  a  contrary  intention  so  as  to  prevent  the  trustees  from 
applying  it  for  the  maintenance  and  education  of  the  infants  (p). 


RENTS  CHARGE  AND  OTHER  ANNUAL  SUMS. 

44. — (1.)  Where  a  person  is  entitled  to  receive  out  of  any    44  &45 
land^  or  out  of  the  income  of  any  land/  any  annual  sum,  ^g  4^*'' 
payable  half-yearly  or  otherwise,  whether  charged  on  the  land 


or  on  the  income  of  the  land,  and  whether  by  way  of  rent-  forlJe-  *^ 
charge  or  otherwise,*  not  being  rent  incident  to  a  reversion,  «>very  of 
then,  subject  and  without  prejudice  to  all  estates,  interests,  sums 
and  rights  having  priority  to  the  annual  sum,  the  person  5?!??^  ^^ 
entitled  to  receive  the  same  shall  have  such  remedies  for 
recovering  and  compelling  payment  of  the  same  as  are  de- 
scribed in  this  section,  as  far  as  those  remedies  might  have 
been  conferred  by  the  instrument  under  which  the  annual 
sum  arises,  but  not  further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  Powers  of 
unpaid  for  twenty-one  days  next  after  the  time  appointed  for  *^*^* 
any  payment  in  respect  thereof,  the  person  entitled  to  receive 
the  annual  sum  may  enter  into  and  distrain  on  the  land 
charged  or  any  part  thereof,  and  dispose  according  to  law  of 
any  distress  found,  to  the  intent  that  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof,  and  all  costs  and  ex- 
penses occasioned  by  non-payment  thereof,  may  be  fully  paid. 

(3.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  Power  to 
unpaid  for  forty  days  next  after  the  time  appointed  for  any  ^ea^^' 
payment  in  respect  thereof,  then,  although  no  legal  demand 

(n)  5  Ch.  D.  837.  Kenhaw,  L.  R.  6  En.  322. 

(o)  Lowfiher  v.  BerUinck,  L.  R  19  {p)  Re  Thatcher,  W.  N.  (1881),  91; 

Eq.  166;  Be  Breede'  Will,  1  Ch.  D.  28  IS.  J.  415. 
226;   Re  Long,  17  W.  R.  218;   Re 
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44  &  45   has  been  mode  for  payment  thereof,  the  person  entitled  to 
#  44,  '  receive  the  annual  sum  may  enter  into  possession  of  and  hold 

" the  land  charged  or  any  part  thereof,  and  take  the  income 

thereof,  until  thereby  or  otherwise  the  annual  sum  and  all 
arrears  thereof  due  at  the  time  of  his  entry,  or  afterwards 
becoming  due  during  his  continuance  in  possession,  and  all 
costs  and  expenses  occasioned  by  non-payment  of  the  annual 
sum,  are  fully  paid  ;  and  such  possession  when  taken  shall  be 
without  impeachment  of  waste. 
Power  to  (4.)  In  the  like  case*  the  person  entitled  to  the  annual 
t^J^  ^  charge,  whether  taking  possession  or  not,  may  also  by  deed 
demise  the  land  charged,  or  any  part  thereof,  to  a  trustee  for 
a  term  of  years,  with  or  without  impeachment  of  waste,  on 
trust,  by  mortgage,  or  sale,  or  demise,  for  all  or  any  part  of 
the  term,  of  the  land  charged,  or  of  any  port  thereof,  or  by 
receipt  of  the  income  thereof,  or  by  all  or  any  of  those  means, 
or  by  any  other  reasonable  means,  to  raise  and  pay  the 
annual  sum  and  all  arrears  thereof  due  or  to  become  due,  and 
all  costs  and  expenses  occasioned  by  non-payment  of  the 
annual  sum,  or  incurred  in  compelling  or  obtaining  payment 
thereof,  or  otherwise  relating  thereto,  including  the  costs  of 
the  preparation  and  execution  of  the  deed  of  demise,  and  the 
costs  of  the  execution  of  the  trusts  of  that  deed ;  and  the 
surplus,  if  any,  of  the  money  raised,  or  of  the  income  received, 
under  the  trusts  of  that  deed  shall  be  paid  to  the  person  for 
the  time  being  entitled  to  the  land  therein  compiised  in 
reversion  immediately  expectant  on  the  term  thereby  created. 
Section  (5.)  This  section  applies  only  if  and  as  far  as  a  contrary 

exduded.    ii^tention  is  not  expressed  in  the  instrument  under  which  the 
annual  sum  arises,  and  shall  have  effect  subject  to  the  terms 
of  that  instrument  and  to  the  provisions  therein  contained.' 
Not  retro.      (6.)  This  section  applies  only  where  that  instrument  comes 
spective.     -^^^  operation  after  the  commencement  of  this  Act. 

Effect  of  ^  This  section,  unless  excluded,  confers  upon  persons  entitled  to  rents- 

8.  44  on  charge  and  other  annual  payments  chai^^ed  on  land  or  the  income  of 

•"*^.  ^^^^  ^y  instruments  coming  into  qyeration  after  31st  December,  1881 

ments  powers  and  remedies  closely  analogous  to  those  usually  expressly  given  for 
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Becuring  the  pnnctaal  payment  of  a  rentcharge.     In  futore  wills  and    44  &  45 
settlements,  theiefoie^  the  clauses  giving  those  powers  and  remedies  may  ^IS**/^^' 
he  safely  omitted.  ^  ^^* 

2  It  will  not  be  necessary  even  to  limit  a  term  to  secure  the  charge,  as  limiting 
the  person  entitled  to  it  may  do  so  under  suh-s.  4    The  words  "in  the  rents 
like  case,"  followed  as  they  are  by  a  reference  to  taking  possession,  will  ^'harge. 
probebly  be  construed  to  refer  to  the  case  mentioned  in  sub-s.  3,  namely, 
where  the  payments  are  forty  days  in  arrear,  as  it  is  only  in  that  event 
that  a  right  to  take  possession  is  given. 

This  right  to  create  a  term  will,  of  course,  render  necessary  an 
inquiry  as  to  the  existence  of  any  such  term  in  the  investigation  of  the 
title  to  any  land  charged  by  an  instrument  to  which  this  section  applies. 

'  The  section  appears  to  be  suflftciently  wide  to  include  any  annuity  Applies  to 
charged  nx>on  land.    It  will,  therefore,  be  prudent  to  exclude  or  qualify  '"">^"®'*» 
it  in  all  crises  where  annuitants  or  other  persons   entitled  to  any 
annual  payment  charged  on  land  are  not  intended  to  have  such  ample 
powers. 

REDE3fPTI0N  OF  CHARGES. 

46, — (1.)  Where  there  is  a  quitrent,  chief-rent,  rentcharge,  y^i*  ^?. 
or  other  annual  sum  issuing  out  of  land  [(in  this  section    {  45. 
referred  to  as  the  rent),  the  Copyhold  Commissioners^  shall  J^^j^T^" 
at  any  time,  on  the  requisition  of  the  owner  of  the  land,  or  of  tion  of 
any  person  interested  therein,  certify  the  amount  of  money  2^^  0^1,^, 
in  consideration  whereof  the  rent  may  be  redeemed.  perpetual 

(2.)  Where  the  person  entitled  to  the  rent  is  absolutely 
entitled  thereto  in  fee  simple  in  possession,  or  is  empowered 
to  dispose  thereof  absolutely,  or  to  give  an  absolute  dischai^ge 
for  the  capital  value  thereof,  the  owner  of  the  land,  or  any 
person  interested  therein,  may,  after  serving  one  month's 
notice  on  the  person  entitled  to  the  rent,  pay  or  tender  to 
that  person  the  amount  certified  by  the  Commissioners. 

(3.)  On  proof  to  the  Commissioners  that  payment  or  tender 
has  been  so  made,  they  shall  certify  that  the  rent  is  redeemed 
under  this  Act ;  and  that  certificate  shall  be  final  and  conclu- 
sive, and  the  land  shall  be  thereby  absolutely  freed  and 
discharged  from  the  rent. 

(4.)  Every  requisition  under  this  section  shall  be  ii\ 
writing ;  and  every  certificate  under  this  section  shall  be  in 
writing,  sealed  with  the  seal  of  the  Commissioners. 
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44  &  45        (5.)  This  section  does  not  apply  to  tithe  rentcharge,  or  to 
S  46.  '  ^  ^^"^  reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable 

under  a  grant  or  licence  for  building  purposes,  or  to  any  sum 

tiona.         or  payment  issuing  out  of  land  not  being  perpetual 

Not  retro.       (6.)  This  Section  applies  to  rents  payable  at,  or  created 

spec  ve.     j^f|.^j.^  ^Yxe  commencement  of  this  Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

^  The  powers  and  duties  of  the  Copyhold  Commissioners  are  now,  Ly 
p.  48  of  the  S.  L.  A.  1882  (p),  vested  in  the  Land  Commissioners  for 
England,  which  body  consists  of  the  three  sets  of  Commissioners 
formerly  known  as  the  Inclosure,  Copyhold,  and  Tithe  Commissioners 
respectively. 


POWERS  OF  ATTOKNET.^ 
DONEE  MAY  USE  OWN  NAME. 


vIctVu  ^®" — (^'^  ^^^^  donee  of  a  power  of  attorney  may,  if  he 
§  46.  '  thinks  fit,  execute  or  do  any  assurance,  instrument,  or  thing 
IT  7~  in  and  with  his  own  name  and  signature  and  his  own  seal, 
power  of  where  sealing  is  reiiuired,  by  the  authority  of  the  donor  of 
n!ay™»e  *^^  power;  and  every  assurance,  instrument,  and  thing  so 
own  name,  executed  and  done  shall  be  as  effectual  in  law,  to  all  intents, 

as  if  it  had  been  executed  or  done  by  the  donee  of  the  power 

in  the  name  and  with  the  signature  and  seal  of  the  donor 

thereof.* 
Retro-  (2.)  This  scctiou  applies  to  powers  of  attorney  created  by 

spec  ive.     jjjg^rmyjents  executed  either  before  or  after  the  commencement 

of  this  Act. 

»  By  virtue  of  b.  40  (q\  a  married  woman  may  now  give  a  valid  power 
of  attorney. 
*  As  to  the  former  nde  of  law,  see  Latcrie  v.  Lees  (r). 

(p)  45  k  46  Vict  c.  38,  p.  156,  ante.  (r)  7  Ap.  Ca.  19. 

{q)  Page  290,  atUe, 
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VALIDITY  OF  PAYMENT  UNDER  POWER  OF  ATTORNEY. 

47. — (1). — Any  person  making  or  doing  any  payment  or    j^*  ^| 
act,  in  good  faith,  in  pursuance  of  a  power  of  attorney,  shall    g  47^  ' 
not  be  liable  in  respect  of  the  payment  or  act  by  reason  that  p^^y,^^^ 
before  the  payment  or  act  the  donor  of  the  power  had  died  or  by 
become  lunatic,  of  unsound  mind,  or  bankrupt,  or  had  revoked  un^™^ 
the  power,*  if  the  fact  of  death,  lunacy,  unsoundness  of  mind,  p<)wer 
bankruptcy,  or  revocation  was  not  at  the  time  of  the  payment  notice  of 
or  act  known  to  the  person  making  or  doing  the  same.  ^^±'  ^^' 

(2.)  But  this  section  shall  not  affect  any  right  against  the  saving  of 
payee  of  any  person  interested  in  any  money  so  paid ;  and  that  "^**.** . 
person  shall  have  the  like  remedy  against  the  payee  as  he  payee. 
would  have  had  against  the  payer  if  the  payment  had  not 
been  made  by  him.* 

(3.)  This  section  applies  only  to  payments  and  acts  made  ^'^^  ^*»^" 
and  done  after  the  commencement  of  this  Act.* 

This  section  confers  upon  all  persons  a  protection  similar  to,  but 
more  extensive  than  that  given  to  trustees,  executors  and  administratorij 
by  8.  26  of  Lord  St  Leonards'  Act,  1859  (#),  which  is  unrepealed  and 
is  as  follows : — 

[2G.  No  trustee,  executor,  or  administrator  making  any  pay-    22  k  23 
ment  or  doing  any  act  bond  fide  under  or  in  pursuance  of    s  no   ' 
any  power  of  attorney  shall  be  liable  for  the  moneys  so  paid  -  -        . 
or  the  act  so  done,  by  reason  that  the  person  who  gave  the  payments 
power  of  attorney  was  dead  at  the  time  of  such  payment  or  p"^®^  ^£ 
act,  or  had  done  some  act  to  avoid  the  power,^  provided  attorney 
that  the  fact  of  the  death,  or  of  the  doing  of  such  act  as  death  of 
last  aforesaid,  at  the  time  of  such  payment  or  act  bond  fide  P^y 

,     ,  giving  BUCa 

done  as  aforesaid  by  such  trustee,  executor,  or  administrator,  power, 
was  not  known  to  him:   Provided   always,  that  i^^t^hing  ]^^^^^g^ 
herein  contained  shall  in  any  manner  affect  or  prejudice  Leonards* 
the  right  of  any  person  entitled  to  the  money  against  the 
pei*son  to  whom  such  payment  shall  have  been  made,  but 

(«)  22  &  23  Vict.  c.  35. 
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U&A5 
Vict.  c.  41, 

§47. 

22  4  23 
Vict  c.  35, 

§26. 


that  such  person  so  entitled  shall  have  the  same  remedy 
against  such  person  to  whom  such  payment  shall  be  made 
as  he  would  have  had  against  the  trustee,  executor,  or 
administrator  if  the  money  had  not  been  paid  away  under 
such  power  of  attorney.] 

*  It  will  be  obsen'cd  that  e.  26  of  Lord  St.  Leonards'  Act  only  appliei? 
to  death,  or  the  doing  of  "  some  act  to  avoid  the  power,"  while  s.  47  of 
the  C.  A.  1881,  is  more  definite  and  more  extensive,  as  it  applies  to  death, 
lunacy,  unsoundness  of  mind,  bankruptcy  and  revocation. 

*  The  new  provision  contains  an  express  saving  of  the  rights  of  third 
persons  against  the  person  receiving  any  money,  under  a  revoked  power, 
which  the  older  enactment  does  not. 

'  The  newer  and  more  ample  protection  is  only  given  to  acts  and 
payments  subsequent  to  31st  December,  1881. 

The  C.  A.  1882,  contains  provisions  for  giving  powers  of  attorney 
which  are  irrevocable,  or  irrevocable  for  a  fixed  time.  These  are  con- 
tained in  88.  8  and  9,  which  are  as  follows  :— 


45^46 
Vict  c.  39, 

§a 

Effect  of 
power  of 
attorney, 
for  value, 
made 
absolutely 
irrevocable 
under  C.  A. 
1882. 


IRREVOCABLE  POWERS  OF  ATTORNEY. 

[8. — (1.)  If  a  power  of  attorney,  given  for  valuable  considera* 
tion,  is  in  the  instrument  creating  the  power  expressed  to 
bo  irrevocable,  then,  in  favour  of  a  purchaser, — 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either 
by  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power,  or  by  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power, 
in  pursuance  of  the  power,  shall  be  as  valid  as  if 
anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power,  or  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power,  had  not  been 
done  or  happened;  and 

(iii.)  Neither  the  donee'  of  the  power  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by  notice 
of  anything  done  by  the  donor  of  the  power,  without 
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the  concurrence  of  the  donee  of  the  power,  or  of  ^i  k  45 
the  death,  marriage,  lunacy,  unsoundness  of  mind,  or   |  47    ' 
bankruptcy  of  the  donor  of  the  power.                          46  &  4*6 
(2.)  This  section  applies  only  to  powers  of  attorney  created  by     5  ft     ' 
instruments  executed  after  the  commencement  of  this  Act.^] — 

1  The  commencement  of  the  C.  A.  18S2,  is  the  31st  of  December,  1882. 

[9. — (1.)  If  a  power  of  attorney,  whether  given  for  valuable    45  k  46 

consideration  or  not,  is  in  the  instrument   creating  the    *  •  g^    * 

power  expressed  to  be  irrevocable  for  a  fixed  time  therein  ^^  ^  ^ 

./*    1  ,.  /.  ,        1  A     t      Effect  of 

specmed,  not  exceedmg  one  year  from  the  date  of  the  power  of 

instrument,  then,  in  favour  of  a  purchaser, —  f^^^' 

(i.)  The  power  shall  not  be  revoked,  for  and  during  that  or  not, 
fixed  time,'either  by  anything  done  by  the  donor  of  ^ocable'for 
the  power  without  the  concurrence  of  the  donee  of  ^^^  ^^^ 
the  power,  or  by  the  death,  marriage,  lunacy,  un-c.A.1882. 
soundness  of  mind,  or  bankruptcy  of  the  the  donor 
of  the  power;  and 
(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee 
of  the  power,  in  pursuance  of  the  power,  shall  be  as 
valid  as  if  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power 
or  the  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  of  the  donor  of  the  power,  had  not 
been  done  or  happened ;  and 
(iiL)  Neither  the  donee  of  the  power,  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by  notice 
either  during  or  after  that  fixed  time  of  anything 
done  by  the  donor  of  the  power  during  that  fixed 
time,  without  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the 
power  within  that  fixed  time. 
(2.)  This  section  applies  only  to  powers  of  attorney  created  by  Not  retro- 
instruments  executed  after  the  commencement  of  this  Act.^]    ^^^  *^®' 

*  The  commencement  of  the  C.  A  1882,  ia  the  31st  of  December, 
1882. 
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DEPOSIT  OF  POWERS  OF  ATTORNEY. 


Uki5 
Vict  c.  41, 

§48. 

Deposit  of 

origin^ 

instra- 

ments 

creating 

powen  of 

attorney. 


Office 
oopies. 


Rules. 


Retro- 
spective. 


Rule  of 

Court 

tinclerO  A, 

1881, 

r.  6. 


48. — (1.)  An  instruraent  creating  a  power  of  attorney,  its 
execution  being  verified  by  affidavit,  statutory  declaration,  or 
other  sufficient  evidence,  may,  with  the  affidavit  or  declara- 
tion, if  any,  be  deposited  in  the  Central  Office  of  the  Supreme 
Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall  be 
kept,  and  any  person  may  search  that  file,  and  inspect  every 
instrument  so  deposited,  and  an  office  copy  thereof  shall  be 
delivered  out  to  him  on  request. 

(3.)  A  copy  of  an  instrument-  so  deposited  may  be  pre- 
sented at  the  office,  and  may  be  stamped  or  marked  as  an 
office  copy,  and  when  so  stamped  or  marked  shall  become  and 
be  an  office  copy. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall 
without  further  proof  be  sufficient  evidence  of  the  contents 
of  the  instrument  and  of  the  deposit  thereof  in  the  Central 
Office. 

(5.)  General  rules  may  be  made  for  purposes  of  this  sec- 
tion, regulating  the  practice  of  the  Central  Office,  and  pre- 
scribing, with  the  concurrence  of  the  Commissioners  of  Her 
Majesty's  Treasury,  the  fees  to  be  taken  therein.^ 

(G.)  This  section  applies  to  instruments  creating  powers  of 
attorney  executed  either  before  or  after  the  commencement  of 
this  Act. 

*  Only  one  nile  has  been  made  for  the  purposes  of  this  section.  It 
foims  rule  6  of  the  R.  S.  0,,  December,  1882  (which  are  not  abrogated 
by  the  R.  S.  C.  1883),  and  is  as  follows  :— 

[6.  An  alphabetical  index  of  the  names  of  the  grantors  of  all  powers  of 
attorney  filed  under  s.  48  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  shall  be  prepared  and  kept  by  the  proper  officer,  and  any 
poi-gon  may  search  the  index  upon  payment  of  the  prescribed  fee.  No 
person  shall  take  copies  of  or  extracts  from  any  power  of  attorney  or 
other  document  filed  under  that  section,  and  produced  for  his  inspec- 
tion. All  copies  or  extracts  which  may  be  required  shall  be  made  by 
the  Office.] 
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XII. — Construction  and  Effect  of  Deeds  and  other 
Instruments. 

WORD  "grant"  unnecessary. 
49. — (1.)  It  is  hereby  declared  that  the  use  of  the  word  ^^^.\^  ^\ 

xi  •  .  .  ,  ,  Victc.  41, 

grant*  is  not  necessary  in  order  to  convey  tenements  or  here-    g  49. 
ditaments,  corporeal  or  incorporeal.  Useof — 

(2.)  This  section  applies  to  conveyances  made  before  or  word 
after  the  commencement  of  this  Act.  uJ?J^. 

sary. 
*  The  wopi  "  grant"  has  been  almost  invariably  used  in  conveyances 

of  freeholds  since  the  passing  of  the  "  Act  to  Amend  the  Law  of  Real 

Property"  (<> 

The  unrepealed  parts  of  8.  2  and  s.  4  of  that  Act  are  as  follows : — 

[2.  That  after  the  said  first  day  of  October  one  thousand  8  4  9  Vict. 
eight  hundred  and  forty-five,  all  corporeal  tenements  and    %  o  * 

hereditaments  shall,  as  regards  the  conveyance  of  the  im- ; — 

mediate  freehold   thereof,  be   deemed  tp  lie  in  grant  asmentato 
well  as  in  livery.]  .    heingrant 

[4.  That  a  feoflfmeht  made  after  the  first  day  of  October  one  ®  *  \Y}^^' 
thousand  eight  hundred  and  forty-five  shall  not  have  any     &  4 ' 

tortious  operation ;  and  that  an  exchange  or  a  partition  of  z— 

any  tenements  or  hereditaments  made  by  deed  executed  not  to 
after  the  said  first  day  of  October  one  thousand  eight  hun-  J^^*^]y 
dred  and  forty-five  shall  not  imply  any  condition  in  law ; 
and  that  the  word  "give " or  the  word  "grant"  in  a  deed  " Grant "^^ 
executed  after  the  same  day  shall  not  imply  any  covenant  not  to  im*. 
in  law  in  respect   of   any   tenements   or   hereditaments,  P*^  *^<^J'®- 
except  so  far  as  the  word  "give"  or  the  word  "grant "  may  title. 
by  force  of  any  Act  of  Parliament  imply  a  covenant.] 

The  word   "  grant "  implies  covenants  for  right  to   convey,  quiet  Cases 
enjoyment  and  further  assmrance  in  conveyances  hy  companies  by  virtue  J^here  ^^ 
of  8.  132  of  the  Lands  Clauses  Consolidation  Act,  1845  (u).    On  the  ii^iigg 
other  hand,  the  word  "  convey  '*  is   supposed  to   have  some   special  covenants. 

(0  8  &  9  Vict  c.  106.  («)  8  &  9  Vict,  c  18. 
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44  &  4r»    enicacy  in  conveyances  to  companies — especially  by  limited  owners— by 
^s'dQ  ^*  virtue  of  8.  81  of  Schedule  A  to  the  same  Act.     The  words  "grant, 
^         *     bargain  and  sale  "  also  amount  to  express  covenants  for  title  in  deeds 
enrolled  under  8  Geo.  II.  c.  6,  s.  35. 

Although  the  word  "convey**  is  really  suflScient  to  pass  property  of 
any  description  and  may  conveniently  be  used  where  different  kinds  of 
property  are  assiu-ed  in  a  single  testatum^  it  is  probable  th^t  the  words 
"  grant  and  convey  "  will  still  usually  be  used  for  freeholds  alone  and 
the  wonl  ** assign"  for  leaseholds  and  personalty.  The  words  ** dispose 
of  "  are  often  used  in  assurances  by  married  women  under  the  Fines  and 
Recoveries  Act      See  s.  77  of  that  Act,  j).  364,  post. 


CONVEYANCE  TO  SELF  AND  OTHERS. 

44  k  45        60. — (1.)  Freehold  land,^  or  a  thing  in  action,*  may  be 

^8 ^IfiO  ^'  conveyed  by  a  person  to  himself  jointly  with  another  person, 

—  by  the  like  means  by  which  it  might  be  coiureyed  by  him  to 

ance  by  a   another  person;  and  may,  in  like  manner,  be  conveyed  by  a 

pereon  to    husband  to  his  wife,  and  by  a  wife  to  her  husband,  alone  or 

himself,        ..,.,, 

&c.  jomtly  with  another  person. 

Not  retro-      (2.)  This  section  applies  only  to  conveyances  made  after 

spec  ive.     ^j^^  commencement  of  this  Act. 


Same  rule       ^  This  section  will  enable  a  grantee  to  uses  to  be  dispensed  with  in 

applies  to    conveyances  on  the  appointment  of  new  trustees,  and  in  other  cases  where 
personalty.  ''  ,  '  *^  .     ,  .        ,..       i     ,i         .  .   .i 

a  conveyance  by  one  person  to  himself  and  others  jomtly  are  necessary. 

It  applies  to  freeholds  and  choses  in  action  a  rule  similar  to  that  applied 

to  personalty  by  s.  21  of  Lord  St  Leonards*  Act,  1869  (x),  which  is  still 

in  force,  and  is  as  follows : — 

23  &  24^  [21.  Any  person  shall  have  power  to  assign  personal  property 
8  21    *      ^^^  ^y  ^^^^  assignable,*  including  chattels  real,  directly  to 

'-'      himself  and  another  person  or  other  persons  or  corporation, 

by  the  like  means  as  he  might  assign  the  same  to  another]. 

A  "  thing  in  action  "  was  not  **  personal  property  assignable  by  law  " 
when  Lord  St  Leonards'  Act  was  passed ;  but  it  is  so  now,  by  virtue  of 
?.  25  (C)  of  the  Judicature  Act,  1873,  which  is  as  follows : — 

W  22  &  23  Vict  c.  35. 
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[25. — (6.)  Any  absolute  assignment,  by  writing  under  the   ^*  *  ^5 
hand   of  the  assignor  (not  purporting  to  be  by  way  o^   8  50  ' 
charge  only),  of  any  debt  or  other  legal  chose  in  action,  ' 

of  which  express  notice  in  writing  shall  have  been  given  Vict  c  66, 
to   the   debtor,  trustee,  or  other  person  from  whom  the  §  25  (6^ 
assignor  would  have  been  entitled  to  receive  or  claim  such  Assign- 
debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have  debts  an4 
been  eflFectual  in  law  (subject  to  all  equities  which  would  chtwes  ia 
have  been  entitled  to  priority  over  the  right  of  the  assignee  under 
if  this  Act  had  not  passed),  to  pass  and  transfer  the  legal  ^p^  ^^^* 
right  to  such  debt   or  chose  in  action  from  the  date  of 

•  such  notice,  and  all  legal  and  other  remedies  for  the  same, 
and  the  power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor:  Provided  always, 
that  if  the  debtor,  trustee,  or  other  person  liable  in  respect 
of  such  debt  or  chose  in  action  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled, 
if  he  think  fit,  to  call  upon  the  several  persons  making 
claim  thereto  to  interplead  concerning  the  same,  or  he 
may,  if  he  think  fit,  pay  the  same  into  the  High  Court  of 
Justice  under  and  in  conformity  with  the  provisions  of  the 
Acts  for  the  relief  of  trustees]. 


WORDS  OF  LIMITATION. 


61 — (1.)  In  a  deed  it  shall  be  sufficient,  in  the  limitation    f  4  A  45 
of  an  estate  in  fee  simple,  to  use  the  words  in  fee  simple,     jVt^^' 
without  the  word  heirs;  and  in  the  limitation  of  an  estate  in  --    — 
tail,  to  use  the  words  in  tail  without  the  words  heirs  of  the  limitation 
body;  and  in  the  limitation  of  an  estate  in  tail  male  or  in!"^!®^**' 
tail  female,  to  use  the  words  in  tail  male,  or  in  tail  female,  as 
the  case  requires,  without  the  words  heirs  male  of  the  body, 
or  heirs  female  of  the  body. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  Not  retro- 
commencement  of  this  Act.  specUva. 

X  2 
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RELEASE  OF  POWERS. 

44  &  45       52. — (1.)  A  person  to  whom  any  power,  whether  coupled 

•Vo^^'  with  an  interest  or  not,  is  given  may  by  deed  release,^  or 

-  contract  not  to  exercise,  the  power. 

aimpiy  (2.)  This  section  applies  to  powers  created  by  instruments 

collateral   coming  into  operation  either  before  or  after  the  commence- 

tive.  ment  of  this  Act. 

*  A  Romewhat  strict  construction  has  been  placed  upon  this  section. 
It  has  been  held  that  it  does  not  empower  trustees  to  release  a  power, 
coupled  with  a  duty  (y).  A  power  may  also  be  disclaimed  under  s.  6  of 
the  C.  A.  1882  (z),  which  is  as  follows  :— 

DISCLAIMER  OF  POWERS. 

45&46    [6. — (1.)  A  person  to  whom   any  power,  whether  coupled 

*8  6     '      ^^^^  *^  interest  or  not,  is  given,  may,  by  deed,  disclaim 

^.   , '.  —     the  power :  and,  after  disclaimer,  shall  not  be  capable  of 

Disclaimer  .......  .         ^    i 

of  power        exercising  or  joining  in  the  exercise  of  the  power. 

under"^^  (2.)  On  such  disclaimer,  the  power  may  be  exercised  by 

c.  A- 1382.  the  other  or  others,  or  the  survivors  or  survivor  of  the 
others,  of  the  persons  to  whom  the  power  is  given,  unless 
the  contrary  is  expressed  in  the  instrument  creating  the 
power.^ 

Retrospec-  (3.)  This  section  applies  to  powers  created  by  instru- 

ments coming  into  operation  either  before  or  after  the 
commencement  of  this  Act]. 

*  This  section  would  probably  be  held  to  enable  a  trustee  to  disclaim 
a  power  coupled  with  a  duty,  for  in  such  a  case  the  power  could  be 
exercised  by  the  other  trustees,  if  any.  If  all  the  trustees  disclaimed 
the  power,  the  question  would  arise  whether  new  trustees  for  the 
purpose  of  exercising  the  power  could  be  appointed,  on  the  ground  that 
the  disclaiming  trustees  had  become  pro  tanto  incapable  to  act  in  tbe 
trusts.  If  not,  it  would  appear  that  a  power  coupled  with  a  duty  may 
be  extinguished  by  disclaimer,  though  not  by  release  (a).  The  powers 
conferred  by  the  S.  L.  A.  cannot  be  released  or  disclaimed  under  this 
Act.     See  s.  50  of  the  S.  L.  A.  (6). 

ip)  Re  Eyre,  W.  N.   (1888)   153.  {t)  45  &  46  Vict.  c.  89. 

Compare    ShirUy  v.   FUher,  W.  N.  (a)  See  Re  Eyre,  W.  N.  (1883>  153. 

(1882)  128.  {fi)  45  &  46  Vict  c.  38,  p.  bU^post. 
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SUPPLEMENTAL  DEED. 


63. — (1.)  A  deed   expressed    to  be    supplemental*   to    a    44&45 

previous  deed,  or  directed  to  be  read  as  an  annex  thereto,    jVo^ 

shall,  as  far  as  may  be,  be  read  and  have  effect  as  if  the 

deed  so  expressed  or  directed  were  made  by  way  of  indorse-  tion  of 

ment  on  the  previous  deed,  or  contained  a  full  recital  thereof.  »*"PPj«; 

,  .  .  mental  or 

(2.)  This  section  applies  to  deeds  executed  either  before  annexed 

or  after  the  conamencement  of  this  Act. 

*  In  many  cases,  where  an  indorsed  deed  would  be  convenient — e.g.^ 
a  conveyance  in  fee  on  a  small  purchase,  or  a  re-conveyance  on  redemp- 
tion of  a  mortgage — it  is  impracticable  in  consequence  of  the  prior  deed 
not  coming  into  the  possession  of  the  person  by  whom  or  on  whose 
behalf  the  draft  of  the  new  deed  is  prepared  until  after  the  execution  of 
the  latter.  A  supplemental  deed  under  this  section  will  have  the  same 
effect  as  an  indoreed  deed  in  rendering  recitals  unnecessary ;  but,  unlike 
an  indorsed  deed,  it  is  capable  of  being  separated  from  the  previous 
deed ;  and  if  the  latter  should  be  lost^  the  supplemental  deed  might  bo 
rendered  unintelligible. 


RECEIPTS  IN  DEEDS. 

64. — (1.)  A  receipt  for  consideration  money  or  securities  yj^.*  ^^- 
in  the  body  of  a  deed  shall  be  a  suflScient  discharge  for  the  §  54.  ' 
same  to  the  person  paying  or  delivering  the  same,  without  Receipt^in^ 
any  further  receipt  for  the  same  being  indorsed  on  the  deed.    ^^  "uffi. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  ^^^  '^^^^ 
commencement  of  this  Act.  spective. 

66. — (1.)  A  receipt  for  consideration  money  or  other  con-    44  &  45 
sideration  in  the  body  of  a  deed  or  indorsed  thereon  shall,  in  ^gVi^^' 

favour  of  a  subsequent  purchaser,  not  having  notice  that  the • — *-— 

money  or  other  consideration  thereby  acknowledged  to  be^^^or''^ 
received  was  not  in  fact  paid  or  given,  wholly  or  in  part,  be  int'orsed, 

.    .  evidence 

sufficient  evidence  of  the  payment  or  giving  of  the  whole  for  subse- 
amount  thereof.  S* 

purchaser. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  j^^^t  retru. 
commencement  of  this  Act.  spective. 
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AUTHORITY  FOR  PAYMENT  TO  SOLICITOR. 

44  k  45  58. — (1.)  Where  a  solicitor  produces  a  deed,  having  in  the 
8  66.  '  ^^y  thereof  or  indorsed  thereon  a  receipt  for  consideration 
j^.  ^^  money  or  other  consideration,  the  deed  being  executed,  or  the 
deed  or  indorsed  receipt  being  signed,  by  the  person  entitled  to  give 
authority  *  receipt  for  that  consideration,  the  deed  shall  be  sufficient 
for  pay.  authority  to  the  person  liable  to  pay  or  give  the  same  for  his 
•olicitor.     paying  or  giving  the  same  to  the  solicitor,  without  the  soli- 


citor producing  any  separate  or  other  direction  or  authority 
in  that  behalf  from  the  person  who  executed  or  signed  the 
deed  or  receipt.^ 

(2.)  This  section  applies  only  in  cases  where  consideration 
is  to  be  paid  or  given  after  the  commencement  of  this  Act. 

*  Where  the  vendors  are  trustees  the  purchaser  is  still  entitled  to 
insist  upon  payment  of  the  purchase  money  to  them  personally,  or 
payment  to  their  joint  account  at  a  bank  to  be  nam^  by  them  in 
writing,  as  this  section  does  not  enable  any  person  to  authorise  his 
solicitor  to  receive  the  money  who  could  not  previously  do  so  (c). 


FORMS  IN  FOURTH  SCHEDULE. 

44  k  45        57.  Deeds  in  the  form  of  and  using  the  expressions  in  the 

8  67«  '  ^^^^^  given  in  the  Fourth  Schedule  to  this  Act,  or  in  the 

^  .  —  like  form  or  using  expressions  to  the  like  efifect,  shall,  as 

of  forms  in  regards  form  and  expression  in  relation  to  the  provisions  of 

Sdb^de.   ^^^^  -^^^'  ^  sufficient.1 

1  The  forms  referred  to  will  be  found  at  p.  330,  post 


COVENANTS  TO  EXTEND  TO  UEIRS. 

44  &  45       68. — (1.)  A  covenant  relating  to  land  of  inheritance,  or 
^^&ML^*  devolving  on  the  heir  as  special  occupant,  shall  he  deemed 

to  be  made  with  the  covenantee,  his  heirs  and  assigns,  and 

to  extend'  ^^^^^  ^ave  effect  as  if  heirs  and  assigns  were  expressed, 
(c)  Re  IkUamy,  24  Ch.  D.  387;  Re  Flovcr,  W.  N.  (1884),  180. 
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(2.)  A  covenant  relating  to  land  not  of  inheritance,  or  not    f  ^  &  45 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  ^    8  5g    ' 

be  made  with  the  covenantee,  his  executors,  administrators, ;— ^ 

and  assigns,  and  shall  have  effect  as  if  executors,  administra-  ^c.  ^"'* 
tors,  and  assigns  were  expressed. 

(3.)  This  section  applies  only  to  covenants  made  after  the  Not  retro- 
commencement  of  this  Act.l  ppective. 


COVENANTS  TO  BIND  HEIRS. 


69. — (1.)  A  covenant,  and  a  contract  under  seal,  and  a    iikiS 
bond  or  obligation  under  seal,  though  not  expressed  to  bind    gSjq^ 

the  heirs,  shall  operate  in  law  to  bind  the  heirs  and  real  '— 

estate,  as  well  as  the  executors  and  administrators  and  per-  to^Wnd'* 
Bonal  estate,  of  the  person  making  the  same,  as  if  heirs  were  ^®*"'  *«• 
expressed. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue 
of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  May  be 
intention  is  not  expressed  in  the  covenant,  contract,  bond,  or  ®^cluded. 
obligation,  and  shall  have  effect  subject  to  the  terms  of  the 
covenant,  contract,  bond,  or  obligation,  and  to  the  provisions 
therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond.  Not  retro- 
or  obligation  made  or  implied  after  the  commencement  of  this  ^P®^*^*^®- 
Act.i 

*  Under  ss.  58  and  59  it  will  be  sufficient  for  a  covenant  to  be  expressed 
to  be  made  by  A.  with  B.  simply,  except  in  cases  where  the  covenant  is 
intended  to  be  binding  on  or  enforceable  by  the  original  covenantor  or 
covenantee  only.  In  such  cases,  words  limiting  the  operation  of  the 
covenant  accoRlingly  should  be  inserted. 
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JOINT  CX>VENANTS. 

44  &  45       60, — (1.)  A  covenant,  and  a  contract  under  seal,^  and  a 
^8  Vo^^'  bond  or  obligation  under  seal,  made  with  two  or  more  jointly, 

-^ to  pay  money  or  to  make  a  conveyance,  or  to  do  any  other 

covenant    ^^K  to  them  or  for  their  benefit,  shall  be  deemed  to  include, 

yiiih  two    and  shall,  by  virtue  of  this  Act,  imply,  an  obligation  to  do  the 

jointly.      act  to,  or  for  the  benefit  of,  the  survivor  or  survivors  of  them, 

and  to,  or  for  the  benefit  of,  any  other  person  to  whom  the 

right  to  sue  on  the  covenant,  contract,  bond,  or  obligation 

devolves. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue 
of  this  Act. 
May  be  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  covenant,  contract,  bond,  or 
obligation,  and  shall  have  eflFect  subject  to  the  covenant,  con- 
tract, bond,  or  obligation,  and  to  the  provisions  therein 
contained. 
Not  retro.      (4.)  This  scction  applies  only  to  a  covenant,  contract,  bond, 

SDOctivc 

'     or  obligation  made  or  implied  after  the  commencement  of 
this  Act. 


*  Covenants  under  seal  with  two  or  more  persons  may  be  considerably 
shortened  in  deeds  executed  after  the  3l8t  of  December,  1881,  by  virtue 
of  this  section.  For  instance,  a  covenant  by  a  mortgagor  with  two  mort- 
gagees to  pay  principal  and  interest,  may  l>e  expressed  to  be  by  A.  with 
B.  and  C.  simply. 


ADVANCE  ON  JOINT  ACCOUNT. 

U  k  45  61. — (1.)  Where  in  a  mortgage,  or  an  obligation  for  pay- 
^8*61*^'  ment  of  money,  or  a  transfer  of  a  mortgage  or  of  such  an 
—  -  obligation,  the  sum,  or  any  part .  of  the  sum,  advanced  or 
udvance  on  owing  is  expressed  to  be  advanced  by  or  owing  to  more 
i^"'*^  persons   than   one  out  of  money,  or  as  money,  belonging 

&c  to  them  on  a  joint  account,  or  a  mortgage,  or  such  an  obliga- 
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tion,  or  such  a  transfer  is  made  to  more  persons  than  one,    ^4  &  45 
jointly,  and  not  in  shares,  the  mortgage   money,  or   other    i  ai    ' 

money,  or  money's  worth  for  the  time  being  due  to  those 

persons  on  the  mortgage  or  obligation,  shall  be  deemed  to  be 
and  remam  money  or  money's  worth  belonging  to  those 
persons  on  a  joint  account,  as  between  them  and  the  mort- 
gagor or  obligor ;  and  the  receipt  in  writing  of  the  survivors 
or  last  sxu^ivor  of  them,  or  of  the  personal  representatives  of 
the  last  survivor,  shall  be  a  complete  discharge  for  all  money 
or  money's  worth  for  the  time  being  due,  notwithstanding 
any  notice  to  the  payer  of  a  severance  of  the  joint  account.^ 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  in-  May  be 
tention  is  not  expressed  in  the  mortgage,  or  obligation,  or  ' 

transfer,  and  shall  have  effect  subject  to  the  terms  of  the 
mortgage,  or  obligation,  or  transfer,  and  to  the  provisions 
therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or  obligation  Not  retro- 
or  transfer  made  after  the  commencement  of  this  Act  "^^  ^®' 

^  The  usual  declaration  that  the  money  belongs  to  the  mortgagees  on 
a  joint  account,  may  be  omitted  in  reliance  upon  this  section  in  mort- 
gages to  trustees  after  aist  December,  1881.  This  section,  unlike  s.  60, 
is  not  limited  to  instruments  under  seal. 


GRANT  OF  EASEMENT. 


62.— (1.)  A  conveyance  of  freehold  land  to  the  use  that    44&45 
any  person  may  have,  for  an  estate  or  interest  not  exceeding    ft  go.  ' 
in  duration  the  estate  conveyed  in  the  land,  any  easement,  Qrmtaof 
right,  liberty,  or  privilege  in,  or  over,  or  with  respect  to  that  easements, 
land,  or  any  part  thereof,  shall  operate  to  vest  in  possession  tayofuae. 
in  that  person  that  easement,  right,  liberty,  or  privilege,  for 
the  estate  or  interest  expressed  to  be  limited  to  him ;  and  he, 
and  the  persons  deriving  title  under  him,  shall  have,  use,  and 
enjoy  the  same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made  after  the  Not  retro- 
commencement  of  this  Act.  ^^^ 
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"ALL  ESTATE"  TO  PASS  BY  CONVEYANCE. 

44  &  45        63. — (1.)  Every  conveyance  shall,  by  virtue  of  this  Act,  be 
8*63   *  effectual  to  pass  all  the  estate,  right,  title,  interest,  claim,  and 

—  demand  which  the  conveying  parties  respectively  have,  in,  to, 

for  all  the  Or  on  the  property  conveyed,  or  expressed  or  intended  so  to 
estate,  &c.  \yQ^  ^^  which  they  respectively  have  power  to  convey  in,  to,  or 

on  the  same. 
Mav  be  (2.)  This  section  applies  only  if  and  as  far  as  a  contrary 

intention  is  not  expressed  in  the  conveyance,  and  shall  have 
effect  subject  to  the  terms  of  the  conveyance  and  to  the  pro- 
visions therein  contained. 
Not  retro-      (3.)  This  section  applies  only  to  conveyances  made  after 
Bpcc  ve.     ^j^^  commencement  of  this  Act.^ 

1  In  conveyances,  dated  after  3l8t  December,  1881,  the  words  known  as 
"  all  the  estate  clause  "  will  probably  be  omitted,  as  they  might,  indeed, 
previously  have  been.  The  omission  of  "  general  words  '*  is  also  rendered 
safe  by  s.  6  (d). 


CONSTKUCTION  OF  IMPLIED  PBOVISIONS. 


44  k  45       64.  In  the  construction  of  a  covenant  or  proviso,  or  other 
•  ^M    '  provision,  implied  in  a  deed  by  virtue  of  this  Act,  words 

importing  the  singular  or  plural  number,  or  the  masculine 

tion  of       gender,  shall  be  read  as  also  importing  the  plural  or  singular 
^^ions.  '^^^^^^^  ^^  ^  extending  to  females,  as  the  case  may  require. 


LONG  TERMS. 


44  &  46       66.^ — (1.)  Where  a  residue  unexpired  of  not  less  than  two 
^^itak^^*  hundred  years  of  a  term,  which,  as  originally  created,  was  for 

-' L-not  less  than  three  hundred  years,  is  subsisting  in  land, 

mo^t'or    whether  being  the   whole  land  originally  comprised  in  the 


id)  Page  218,  ante. 
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term,  or  part  only  thereof,  without  any  trust  or  right  ^fyji^^fi 
redemption  affecting  the  term  in  favour  of  the  freeholder,  or    j  gg^  * 
other  person  entitled  in  reversion  expectant  on  the  term,  — - — j- 
and  without  any  rent,  or  with  merely  a  peppercorn  rent  or  long  term 
other  rent  having  no  money  value,  incident  to  the  reversion,  JJ^  {^ 
or  having  had  a  rent,  not  being  merely  a  peppercorn  rent  or 
other   rent  having  no  money  value,*  originally  so  incident, 
which  subsequently  has  been  released,  or  has  become  barred 
by  lapse  of  time,  or  has  in  any  other  way  ceased  to  be  payable, 
then  the  term  may  be  enlarged  into  a  fee  simple  in  the 
manner,   and    subject    to  the  restrictions,  in  this    section 
provided. 

(2.)  Each  of  the  following  persons  (namely) :  Who  may 

(i.)  Any  person  beneficially  entitled  in  right  of  the  term,  t^mf^ 
whether  subject  to  any  incumbrance  or  not,  to  pos- 
session of  any  land  comprised  in  the  term ;  but,  in 
case  of  a  married  woman,  with  the  concurrence  of  her 
husband,  unless  she  is  entitled  for  her  separate  use, 
whether  with  restraint  on  anticipation  or  not,  and 
then  without  his  concurrence ; 
(ii.)  Any  person  being  in  receipt  of  income  as  trustee,  in 
right  of  the  term,  or  having  the  term  vested  in  him 
in  trust  for  sale,  whether  subject  to  any  incumbrance 
or  not ; 
(iii.)  Any  person  in  whom,  as  personal  representative  of 
any  deceased  person,  the  term  is  vested,   whether 
subject  to  any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled,  or  in 
which  he  is  interested,  in  right  of  the  term,  in  any  such 
character  as  aforesaid,  have  power  by  deed  to  declare  to  the 
effect  that,  from  and  after  the  execution  of  the  deed,  the 
term  shall  be  enlarged  into  a  fee  simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act,  the 
term   shall  become  and  be   enlarged   accordingly,  and   the 
person  in  whom  the  term  was  previously  vested  shall  acquire 
_^^  ^n  the  land  a  fee  simple  instead  of  the  term. 

estate  in  fee  simple  so  acquired  by  enlargement 
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44  A  45   shall  be  subject  to  all  the  same  trusts,  powers,  executory 
S  66.  '  limitations  over,  rights,  and  equities,  and   to  all  the  samo 

covenants  and  provisions  relating  to  user  and  enjoyment,  and 

to  all  the  same  obligations  of  every  kind,  as  the  term  would 
have  been  subject  to  if  it  had  not  been  so  enlarged. 

Saving  as       (5.)  gut  wherc  any  land  so  held  for  the  residue  of  a  term 

to  settle- 

ments.  has  been  settled  in  trust  by  reference  to  other  land,  being 
freehold  land,  so  as  to  go  along  with  that  other  land  as  far  as 
the  law  permits,  and,  at  the  time  of  enlargement,  the  ultimate 
beneficial  interest  in  the  term,  whether  subject  to  any  sub- 
sisting particular  estate  or  not,  has  not  become  absolutely  and 
indefeasibly  vested  in  any  person,  then  the  estate  in  fee 
simple  acquired  as  aforesaid  shall,  without  prejudice  to  any 
conveyance  for  value  previously  made  by  a  person  having  a 
contingent  or  defeasible  interest  in  the  term,  be  liable  to  be, 
and  shall  be,  conveyed  and  settled  in  like  manner  as  the 
other  land,  being  freehold  land,  aforesaid,  and  until  so  con- 
veyed and  settled  shall  devolve  beneficially  as  if  it  had  been 
so  conveyed  and  settled. 

^.*'^®"J''^^      (6.)  The  estate  in  fee  simple  so  acquired  shall,  whether  the 

included,  term  was  originally  created  without  impeachment  of  waste  or 
not,  include  the  fee  simple  in  all  mines  and  minerals  which 
at  the  time  of  enlargement  have  not  been  severed  in  right,  or 
in  fact,  or  have  not  been  severed  or  reserved  by  an  inclosure 
Act  or  award. 

^*^?*  (7.)  This  section  applies  to  every  such  term  as  aforesaid 

specvive.  «..  n  1  /»^» 

subsisting  at  or  after  the  commencement  of  this  Act. 

1  This  section  is  explained  by  s.  11  of  the  C.  A.  1882  («),  which  is  as 
follows : — 

45  &  46   [11.  Section  sixty-five  of  the  Conveyancing  Act,  1881,  shall 
Id;,  c.  39,      apply  to  and  include,  and  shall  be  deemed  to  have  always 

applied  to  and  included,  every  such  term  as  in  that  section 

mentof  mentioned,  whether  having  as   the  immediate  reversion 

ehftutment      thereon  the  freehold  or  not^ ;  but  not — 

(c)  45  &  46  Vict,  c  89. 
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(i.)  Any  term  liable  to  be  determined  by  re-entry  for  f  4  &  45 
condition  broken ;  or  ft  Q5^  ' 

(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  45  &  46 
term,  itself  incapable  of  being  enlarged  into  a  fee  j'jj^ 
simple.]  

respecting 
1  Doubts  aroae  whether  s.  65  of  the  C.  A  1881,  applied  to  a  derivative  *^"^  *"""• 
term,  aiid  whether  the  conditions  prescribed  by  that  section  might  not 
be  evaded  by  the  creation  of  a  derivative  term  without  any  rent  having 
a  money  value  out  of  a  term  with  a  valuable  reversion,  and  the  enlarge- 
ment into  a  fee  simple  of  the  derivative  term. 

^  A  rent  of  33.  per  annum  was  held  not  to  be  a  rent  "  having  no 
money  value  "  (/). 


ADOPTION  OF  ACT. 


66. — (1.)  It  is  hereby  declared  that  the  powers  given  by    44  k  45 
this  Act  to  any  person,  and  the  covenants,  provisions, stipula-    gijjo^  ' 

tions,  and  words   which  under  this  Act  are  to  be  deemed — 

included  or  implied  in  any  instrument,  or  are  by  this  Act  of  golidtor 
made  applicable  to  any  contract  for  sale  or  other  transaction,  ^^^ 
are  and  shall  be  deemed  in  law  proper  powers,  covenants,  adopting 
provisions,  stipulations,  and  words,  to  be  given  by  or  to  be  "^^*" 
contained  in  any  such  instrument,  or  to  be  adopted  in  con- 
nection with,  or  applied  to,  any  such  contract  or  transaction ; 
and  a  solicitor  shall  not  be  deemed  guilty  of  neglect  or  breach 
of  duty,  or  become  in  any  way  liable,  by  reason  of  his  omit- 
ting, in  good  faith,  in  any  such  instrument,  or  in  connection 
with  any  such  contract  or  transaction,  to  negative  the  giving, 
inclusion,  implication,  or  application  of  any  of  those  powers, 
covenants,  provisions,  stipulations,  or  words,  or  to  insert  or 
apply  any  others  in  place  thereof,  in  any  case  where  the  pro- 
visions of  this  Act  would  allow  of  his  doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply  that 
the  in.sei*tion  in  any  such  instrument,  or  the  adoption  in  con- 
nection with,  or  the  application  to,  any  contract  or  transac- 

(/)  Re  Smith  and  StoU,  31  W.  R.  411. 
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44  &  45   tion,  of  any  further  or  other  powers,  covenants,  provisions, 
S  66   '  stipulations,  or  words  is  improper. 

'—      (3.)  Where  the  solicitor  is  acting  for  trustees,  executors,  or 

other  persons  in  a  fiduciary  position,  those  persons  shall  also 
be  protected  in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor,  they 
shall  also  be  protected  in  like  manner. 


MISCELLANEOUS. 
SERVICE  OF  NOTICES. 


44  k  45        67. — (1.)  Any  notice  required  or  authorised  by  this  Act* 
J^fiV  '  ^  ^  served  shall  be  in  writing. 

(2.)  Any  notice  required  or  authorised  by  this  Act  to  be 

tions  res.  served  on  a  lessee  or  mortgligor  shall  be  sufficient,  although 
V^^s  only  addressed  to  the  lessee  or  mortgagor  by  that  designation, 
without  his  name,  or  generally  to  the  persons  interested, 
without  any  name,  and  notwithstanding  that  any  person  to 
be  afifected  by  the  notice  is  absent,  under  disability,  unborn, 
or  unascertained. 
Service  of  (3.)  Any  notice  required  or  authorised  by  this  Act  to  be 
served  shall  be  sufficiently  served  if  it  is  left  at  the  last- 
known  place  of  abode  or  business  in  the  United  Kingdom  of 
the  lessee,  lessor,  mortgagee,  mortgagor,  or  other  person  to  be 
served,  or,  in  case  of  a  notice  required  or  authorised  to  be 
served  on  a  lessee  or  mortgagor,  is  affixed  or  left  for  him  on 
the  land  or  any  house  or  building  comprised  in  the  lease  or 
mortgage,  or,  in  case  of  a  mining  lease,  is  left  for  the  lessee  at 
the  office  or  counting-house  of  the  mine. 
By  post.  (4.)  Any  notice  required  or  authorised  by  this  Act  to  be 
served  shall  also  be  sufficiently  served,  if  it  is  sent  by  post  in 
a  registered  letter  addressed  to  the  lessee,  lessor,  mortgagee, 
mortgagor,  or  other  person  to  be  served,  by  name,  at  the 
aforesaid  place  of  abode  or  business,  office,  or  counting-house, 
and   if  that  letter  is  not  returned  through  the  post-office 
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undelivered  ;  and  that  service  shall  be  deemed  to  be  made  at    f  ^  &  45 
the  time  at  which  the  registered  letter  would  in  the  ordinary    ft  gy   ' 

course  be  delivered.  

(5.)  This  section  does  not  apply  to  notices  served  in  pro-  Exception, 
ceedings  in  the  Court. 

*  The  following  notices  are  required  or  authorised  by  this  Act — 

(a)  Notice  under  s.  14  to  a  lessee  by  a  lessor  intending  to  enforce  right 
of  re-entry  or  forfeiture. 

(b)  Notice  under  s.  20  (1)  to  a  mortgagor  by  a  mortgagee  requiring  pay- 
ment of  mortgage  money  in  order  to  give  power  to  sell  under  s.  19. 

(r)  Notice  under  s.  45  (2)  to  a  person  entitled  to  a  rent  charge  or  other 
annual  sum,  by  the  owner  of  the  land  intending  to  redeem. 

As  to  notices  served  in  proceedings  in  the  Court,  e.g.,  on  applications 
by  vendor  and  purchaser,  and  under  s.  5  (2)  and  (3)  on  sale  freed  from 
inciunbrances,  see  s.  69  (4)  (5)  (6)  (g.) 


SHORT  TITLE  OF   5  &   6  WILL.  IV.  C.  62. 

68.  The  Act  described  in  Part  II.  of  the  First  Schedule  to    44  &  46 
this  Act  shall,  by  virtue  of  this  Act,  have  the  short  title  of  ^«*a«^^' 

the  Statutory  Declarations  Act,  1835,  and  may  be  cited  by '  - 

that  short  title  in  any  declaration  made  for  any  purpose  of  6  &  6^  * 
under  or  by  virtue  of  that  Act,  or  in  any  other  document,  or  Will  IV. 
in  any  Act  of  Parliament^ 

*  The  full  title  by  which  the  Statutory  Declarations  Act,  1835,  had 
previously  been  known  is  set  out  in  Part  II.  of  the  First  Schedule  (h). 
It  is  under  s.  18  of  that  Act  that  the  Statutory  Declarations  often 
reqtiired  to  complete  or  verify  titles  are  made.  That  section  in  effect 
provides  that  it  shall  be  lawful  for  any  J. P.,  notary  public,  or  other 
officer  then  by  law  authorised  to  administer  an  oath  to  take  the  declara- 
tion of  any  person  voluntarily  making  the  same  in  a  prescribed  form, 
and  that  any  material  falsehood  in  such  a  declaration  shall  be  a  mis- 
demeanor. 

ig)  Page  820,  pott,  (A)  Page  326,  post. 
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XVI. — COURT;  PROCEDURE;  ORDERS. 

44  k  45       69. — (1.)  AH  matters  within  the  jurisdiction  of  the  Court 
8  69   '  "^^^^  ^^^^  -^^^'  shall,  subject  to  the  Acts  regulating  the  Court, 

— — be  assigned  to  the  Chancery  Division  of  the  Court 

tioM  re-         (2.)  Payment  of  money  into  Court  shall  effectually  exone- 
M^^i   ^^  therefrom  the  person  making  the  payment 
into  court       (3.)  Every  application  to  the  Court  shall,  except  where  it 
catioM!^  '  is  otherwise  expressed,  be  by  summons  at  chambers. 

(4.)  On  an  application  by  a  purchaser  notice  shall  be  served 
in  the  firat  instance  on  the  vendor. 
Servica  (5.)  On  an  application  by  a  vendor  notice  shall  be  served 

in  the  first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such 
persons,  if  any,  as  the  Court  thinks  fit. 
CoBts.  (7.)  The  Court  shall  have  full  power  and  discretion  to 

make  such  order  as  it  thinks  fit  respecting  the  costs,  charges, 
or  expenses  of  all  or  any  of  the  parties  to  any  application. 
General         (8.)  General  rules  for  purposes  of  this  Act  shall  be  deemed 
rules  of  Court  within    section    seventeen  of  the  Appellate 
Jurisdiction  Act,  1876,  and  may  be  made  accordingly.' 
Lancaster       (9.)  The  powers  of   the  Court  may,  as  regards   land  in 
Court  ^     *^®  County  Palatine  of  Lancaster,  be  exercised  also  by  the 
Court  of  Chancery  of  the  County  Palatine ;  and  rules  for 
regulating  proceedings  in  that  Court  shall  be  from  time  to 
time  made  by  the  Chancellor  of  the  Duchy  of  Lancaster, 
with  the  advice  and  consent  of  a  judge  of  the  High  Court 
acting  in  the  Chancery  Division,  and  of  the  Vice-Chancellor 
of  the  County  Palatine. 

(10.)  General  rules,  and  rules  of  the  Court  of  Chancery 
of  the  County  Palatine,  under  this  Act  may  be  made  at  any 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  after 
the  commencement  of  this  Act. 

*  Only  one  rule  has  been  made  under  this  sub-section,  namely,  that 
set  out  in  the  notes  to  s.  48,  p.  304,  ante. 

As  to  applications  in  the  Queen's  Bench  Division  under  s.  14,  see 
notns  thereto,  p.  230,  ante. 
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ORDERS  OF  COURT  CONCLUSIVE. 

70. — (1.)  An  order  of  the  Court  under  any  statutory  or   44  k  46 
other  jurisdiction  shall  not  as  against  a  purchaser,  be  invali-    «  Jq   ' 

dated  on  the  ground  of  want  of  jurisdiction,  or  of  want  of-- 7- 

any  concurrence,  consent,  notice,  or  service,  whether  the  pur-  Court  con- 
chaser  has  notice  of  any  such  want  or  not.  duaive. 

(2.)  This  section  shall  have  effect  with  respect  to  any  lease,  40  &  41 
sale,  or  other  act  under  the  authority  of  the  Court,  and  pur-  ,  ^q  ^'    ' 
porting  to  be  in  pursuance  of  the  Settled  Estates  Act,  1877, 
notwithstanding  the  exception  in  section  forty  of  that  Act, 
or  to  be  in  pursuance  of  any  former  Act  repealed  by  that 
Act,  notwithstanding  any  exception  in  surh  former  Act. 

(3.)  This  section  applies  to  all  orders  made  before  or  after  Retro- 
the  commencement  of  this  Act,  except  any  order  which  has  "^*^ 
before  the  commencement  of  this  Act  been  set  aside  or 
determined  to  be  invalid  on  any  ground,  and  except  any 
order  as  regards  which  an  action  or  proceeding  is  at  the  com- 
mencement of  this  Act  pending  for  having  it  set  aside  or 
determined  to  be  invalid. 

*  Where  an  order  for  sale  under  the  Settled  Estates  Act,  1877,  did 
not  follow  the  provisions  of  that  Act,  and  the  purchaser  olijected  to  the 
title  on  the  ground  that  the  order  on  the  face  of  it  was  irregular,  the 
Court  of  Appeal  held  that  under  this  section  the  purchaser  had,  in  any 
event,  a  good  title,  Inasmuch  as  this  section  is  applicable  v/hether  the 
objection  to  the  order  appears  on  the  face  of  it  or  not  (i). 


REPEALS. 

71 — (1.)  The  enactments  described  in  Part  III.  of  the    44  &  45 
Second  Schedule  to  this  Act  are  hereby  repealed.^  ^gVi^^' 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not '  - 

affect  the  validity  or  invalidity,  or  any  operation,  effect,  or  ^q^. 
consequence,*  of  any  instrument  executed  or  made,  or  of^entsin 

(t)  Re  Uall  Dare*i  Contract,  21  Ch.  D.  41. 
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44  k  45   anything  done  or  sufifered,  before  the  commencement  of  this 
Vict.  c.  41,  ,  °  .  ,.  .,  .        .,  1. 

ft  ijpj      Act,  or  any  action,  proceeding,  or  thmg  then  pending  or 

uncompleted ;  and  every  such  action,  proceeding,  and  thing 

of  Second  Ki^y  be  carried  on  and  completed  as  if  there  had  been  no 

Schedule;  g^^jj  repeal  in  this  Act;'  but  this  provision  shall  not  l>e  con- 

restnction  ^  /  ..*.i.       a  i- 

on  all        strued  as  qualifying  the  provision  of  this  Act  relating  to 
'^P^'-      section  forty  of  the  Settled  Er.tates  Act,  1877,  or  any  former 
Act  repealed  by  that  Act.* 


Enact- 
ments 
repealed. 


Effect  of 
repeals. 


*  The  enactments  repealed  by  this  section  are  Lord  Broiiglmin'a  Act  (k\ 
which  enabled  short  forms  to  be  used  to  imply  covenants  for  title,  and 
Parts  II.  and  III.  of  Lord  Cranworth*s  Act  (/).  Parts  L  and  IV.  of 
Lord  Cranwortli's  Act  have  since  been  repealed  by  s.  64  of  the  S.  L.  A. 
1882  (m).  Other  enactments  repealed  by  the  C.  A.  1881  are  ss.  4  to  9 
of  Lord  St  T^onards'  Act,  1859  (?i),  by  s.  14  (7);  s.  2  of  the  C.  L.  P. 
Act,  1860  (o),  by  s.  14  (7);  and  s.  48  of  the  Chancery  Procedure  Act^ 
1852  (p),  by  8.  25  (6). 

*  The  repeals  of  Part  IIL  of  Lord  Cran worth's  Act  and  of  portion? 
of  Lord  St  Leonards*  Act  create  no  difficulty,  as  the  C.  A.  1881  contains 
new  provisions  similar  to,  but  more  extensive  than,  those  in  ths 
repealed  sectionf,  and  the  sections  containing  such  new  provisions  apply 
to  deeds  executed  before,  as  well  as  after,  the  1st  of  January,  1882.  In 
future  cases  where  it  is  desired  to  exercise  any  of  the  powers  contained 
in  the  repealed  sections,  the  powers  of  the  C.  A.  1881  may  therefore  be 
exercised  instead.  But,  for  many  future  years,  it  may  be  necessary  to. 
decide,  on  investigation  of  titles,  whether  or  not  powers  conferred  by  the 
repealed  enactments  have,  in  past  years,  been  validly  exercised.  For  tliis 
reason,  as  well  as  in  order  to  facilitate  the  comparison  of  the  old  and  new 
provisions,  reference  to  the  repealed  provisions  will  often  be  necessary. 
The  repeals  of  Lord  Brougham's  Act  and  Part  IL  of  Lord  Cranworlh's 
Act  stand  upon  a  different  footing.  Tlie  former  (which  was  passed  on 
8lh  August,  1845)  enabled  full  covenants  for  title  to  be  implied  by  the 
use  of  a  short  specified  form  of  words,  and  also  enabled  general  words 
to  be  implied,  while  the  latter  conferred  powers  of  sale  and  other  powers 
on  mortgagees  under  all  mortgages  executed  between  28th  August,  18G0, 
and  1st  January,  1882,  which  did  not  contain  a  declaration  to  the  con- 
trary (q).  The  C.  A.  1881  ceitainly  contains  fuller  6ubstitute<l  pro- 
visions, but  such  provisions  apply  only  to  instruments  dated  after  31.st 


(A)  8  &  9  Vict  c.  119. 
(/)  23  k  24  Vict  c.  145. 
(w)  45  &  46  Vict  c.  38. 
(n)  22  &  23  Vict  c  35. 


(o)  23  &  24  Vict  c.  126. 
(p)  15  &  16  Vict  c.  86. 
{q)  Section  32. 
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December,  1881.    The  question  therefore  arises,  what  is  the  effect  of    44  &  45 
a  71  of  the  C.  A.  1881,  upon  a  conveyance  executed  between  1845  and  ^JJ^^S  ^^' 
1882,  from  which  general  words  and  full  covenants  for  title  have  been     ^  *•*" 
omitted,  in  reliance  upon  Lord  Brougham's  Act,  or  upon  a  mortgage  How  far 
executed  between  August  1860  and  1882,  from  which  the  usual  mortgagee's  repealed 
powers  have  been  omitted,  in  reliance  upon  Part  11.  of  Lord  Cran worth's  ^^^^  ^ii 
Act    As  Lord  Brougham's  Act  has  been  seldom,  if  ever,  acted  upon,  the  j^  force, 
question  is  not  of  so  much  practical  importance  with  regard  to  that  Act 
as  with  regard  to  Lord  Cranworth's  Act  which  has  undoubtedly  been,  to 
some  extent,  relied  upon.     It  seems  clear  to  the  writer  that  any  deed 
executed  before  1882  in  reliance  upon  either  of  the  repealed  enactments 
— «.^.,  a  mortgage  dated  between  August  1860  and  1882,  containing  no 
power  of  sale — must  be  construed  as  if  the  covenants  or  powers  implied 
by  the  Act  had  been  inserted  in  express  words  in  the  deed.  Such  would 
certainly  have  been  the  "  operation "  and  "  effect "  of  the  deed  and  the 
"consequence"  of  omitting  the  claases  before  the  commencement  of 
the  C.  A.  1881,  and  it  will  be  observed  that  the  saving  clause  of  s.  71 
provides  in  effect  that  such  "operation,  effect,  or  consequence"  shall  not 
be  affected  by  any  repeal  by  the  C.  A.  1881.     The  powers  conferred  by 
Part  11.  of  Lord  Cranworth's  Act  may  therefore  still  be  exercised  by 
certain  mortgagees  under  mortgages  executed  between  1860  and  1882, 
while  the  powers  conferred  by  s.  19  of  the  C.  A.  1881  may  be  exercised 
by  those  whose  mortgages  have  been  executed  since  Slst  December, 
1881. 

^  The  words  relating  to  pending  proceedings  and  things,  seem  especi- 
ally to  refer  to  proceedings  between  landlord  and  tenant  with  regard  to 
forfeiture  and  re-entry  (r) ;  but  of  course  they  are  not  limited  to  such 
proceedings. 

»  See  C.  A.  1881,  s.  70  (2)  (s). 


IRELAND. 

72. — (1.)  In  the  application  of  this  Act  to  Ireland  the    44  &  45 
foregoing  provisions   shall   be  modified   as  in   this  section    «  mi% 

provided.  Modifica- 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of  Justice  tions  re- 

in  Ireland.  '^l 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall 


(r)  QuUter  v.  Mapleson,  9  Q.  B.  D.         («)  Pago  321,  ante. 
672. 
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44  k  45   subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
ft  ^2   '  Chancery  Division  of  that  Court;  but  general   rules  under 

this  Act  may  direct  that  any  of  those  matters  be  assigned  to 

the  land  judges  of  that  division. 

(4.)  The  proper  oflSce  of  the  Supreme  Court  of  Judicature 

in  Ireland  shall  be  substituted  for  the  central  oflBce  of  the 

Supreme  Court  of  Judicature. 

40  &  41  (5.)  General  rules  for  purposes  of  this  Act  for  Ireland  shall 

8. 69.       '  be   deemed  rules  of  Court  within  the   Supreme  Court  of 

Judicature  Act  (Ireland),  1877, and  maybe  made  accordingly, 

at  any  time  after  the  passing  of  this  Act,  to  take  effect  on  or 

after  the  commencement  of  this  Act. 

44&45       73. — (1.)  Section  five  of  the  Vendor  and  Purchaser  Act, 

Vict  c  41 

§  73,  '  1874,  is  hereby  repealed  from  and  after  the  commencement 

of  this  Act,  as  regards  cases  of  death  thereafter  happening; 

bare    ^     ^^^  section  scven  of  the  Vendor  and  Purchaser  Act,  1874,  is 
^"^teat^te    h^^^by  repealed  as  from  the  date  at  which  it  came  into 
&c.       '    operation.^ 
Vict  a  78      (2-)  This  section  extends  to  Ireland  only. 

»  See  notes  to  ss.  5  and  7  of  the  V.  and  P.  Act,  1874  (t). 
{t)  Pages  200  and  203,  ante. 
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THE  FIRST  SCHEDULE. 
Acts  affected.^ 

Part  L 

1  &  2  Vict.  c.  110. — An  Act  for  abolishing  arrest  on  mesne  process 

in  civil  actions,  except  in  certain  cases;  for  extending  the 
remedies  of  creditors  against  the  property  of  debtors;  and  for 
amending  the  laws  for  the  relief  of  insolvent  debtors  in 
England. 

2  &  3  Vict.  c.  11. — An  Act  for  the  better  protection  of  purchasers 

against  judgments,   crown  debts,   lis  pendens^  and  fiats  in 
bankruptcy. 
18  &  19  Vict.  c.  15. — An  Act  for  the  better  protection  of  purchasers 
against  judgments,  crown  debts,  cases  of  lis  pendens ,  and  life 
annuities  or  rentcharges. 

22  «&  23  Vict.  c.  35. — An  Act  to  further  amend  the  law  of  property 

and  to  relieve  trustees. 

23  &  24  Vict.  c.  38. — ^An  Act  to  further  amend  the  law  of  property. 
23  &  24  Vict.  c.  115. — An  Act  to  simplify  and  amend  the  practice 

as  to  the  entry  of  satisfaction  on  Crown  debts  and  on  judg- 
ments. 

27  &  28  Vict.  c.  112. — An  Act  to  amend  the  law  relating  to  future 

judgments,  statutes  and  recognizances. 

28  &  29  Vict.  c.  104.— The  Crown  Suits,  &c..  Act,  1865. 
31  &  32  Vict.  c.  54.— The  Judgments  Extension  Act,  1868. 
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Part  IT, 

5  &  6  Will.  IV.  c.  62. — An  Act  to  repeal  an  Act  of  the  present 
session  of  Parliament,  intituled  "  An  Act  for  the  more  effectual 
abolition  of  oaths  and  affirmations  taken  and  made  in  various 
departments  of  the  State,  and  to  substitute  declarations  in  lieu 
thereof;  and  for  the  more  entire  suppression  of  voluntary  and 
extra-judicial  oaths  and  affidavits;"  and  to  make  other  pro- 
visions for  the  abolition  of  unnecessary  oaths. 

*  The  Acts  mentioned  in  Part  I.  of  this  Schedule  are  not  "affected'* 
by  the  C.  A.  1881,  but  by  s.  2  of  the  C.  A.  1882  («). 


THE  SECOND  SCHEDULE. 
Repeals. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of 
the  words,  section,  or  other  part,  first  or  last  mentioned,  or  otherwise 
referred  to  as  forming  the  beginning,  or  as  forming  the  end,  of  tho 
portion  comprised  in  the  description  or  citation. 


22  &  23  Vict.  c. 
35. 

in  part. 

23  &  24  Vict.  c. 
126. 

in  part. 


15  &  16  Vict.  c. 
86. 

in  part. 


Pakt  I. 


An  Act  to  further  amend  the  ' 

law  of  property  and  to  re-  ^in  part;  namely, — 
lieve  trustees  . 

Sections  four  to  nine. 

The  Common  Law  Procedure  ^ 

Act,  1860       .         .         .>  in  part;  namely, — 
Section  two.  j 


Part  IL 


An  Act  to  amend  the  practice 
and  course  of  proceeding 
in  the  High  Court  of 
Chancery 

Section  forty-eight. 

{")  Pago  835;  potL 


in  part;  namely, — 
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8  i&  9  Vict.  c.  119. 


23  <fe  24  Vict.  c. 
145. 

in  part. 


Part  III. 

An  Act  to  facilitate  the  con- 
veyance of  real  property  . 

An  Act  to  give  to  trustees, 
mortgagees,  and  others 
certain  powera  now  com- 
monly inserted  in  settle- 
ments, mortgages,  and 
wills 

Parts  II.  and  III  (sections  eleven  to  thirty). 


•in part;  namely, — 


THE  THIRD  SCHEDULE. 
Statutory  Mortgage. 
Part  L 

Deed  of  Statutoi*y  Mortgage, 

This  Ik  denture  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A,  of  [^-c]  of  the  one  part 

and  M,  of  [^t.]  of  the  other  part  Witnesseth  that  in  consideration 
of  the  sum  of  £  now  paid  to  A,  by  M.  of  wliich  sum  A, 

hereby  acknowledges  the  receipt  A .  as  mortgagor  and  as  beneficial 
owner  hereby  conveys  to  M,  All  that  [cCt.]  To  hold  to  and  to  the 
use  of  if.  in  fee  simple  for  securing  payment  on  the  day 

of  1883  of  the  principal  sum  of  £  as  the 

mortgage  money  with  interest  thereon  at  the  rate  of  [/oMr]  per 
centum  per  annum. 
In  witness  &c. 

***  Variations  in  this  and  subsequent  forms  to  he  made,  if  requiredy  for 
leasehold  land,  or  other  mattei\ 


Digitized  by 


Google 


328       THE  COXVEYANCIXG  AND  LAW  OF  PROPEKTY  ACT,  1881. 

Part  XL 

(A.) 

Deed  of  Statutory  Transfer,  Mortgagor  not  joining. 

This  Indentubb  made  by  way  of  statutory  transfer  of  mortgage 
the  day  1883  between  M.  of  [^'c]  of  the 

one  part  and  T.  of  [^'c]  of  the  other  part  supplemental  to  an 
indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [^'c]    WiTNESSBTfl 

that  in  consideration  of  the  sum  of  £  now  paid  to  if.  by 

T,  being  the  aggregate  amount  of  £  mortgage  money  and 

£  interest  due  in  respect  of  the  said  mortgage  of  which 

sum  if.  hereby  acknowledges  the  receipt  M,  as  mortgagee  hereby 
conveys  and  transfers  to  T.  the  benefit  of  the  said  mortgage. 

In  witness  Ac. 

(B.) 
Deed  of  Statutory  Transfer,  a  Covenantor  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of  mortgage 
the  day  of  1883  between  A,  of  [<J'c.]  of  the 

first  part  B.  of  [cj-c]  of  the  second  part  and  C.  of  [<{rc.]  of  the  third 
part  supplemental  to  an  indenture  made  by  way  of  statutory  mort- 
gage dated  the  day  of  1882  and  made  between  [4'c,'\ 
WITNESSETH  that  in  consideration  of  the  sum  of  £  now  paid  to 
i4.  by  G.  being  the  mortgage  money  due  in  respect  of  the  said  mort- 
gage no  interest  being  now  due  and  payable  thereon  of  which  sum 
A,  hereby  acknowledges  the  receipt  A,  as  mortgagee  with  the  con- 
currence of  B.  who  joins  herein  as  covenantor  hereby  conveys 
and  transfers  to  G,  the  benefit  of  the  said  mortgage. 

In  witness  &c. 

(C.) 

Statutoinj  Transfer  and  Statutory  Moiigage  combined. 

This  Indenture  made  by  way  of  statutory  transfer  of  mortgage 
and  statutory  mortgage  the  day  of  1883 

between  A,  of  [4^c,]  of  the  first  part  B.  of  [^c]  of  the  second  part 
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and  C,  of  \<Scc!\  of  the  third  part  supplemental  to  an  indenture  made 
by  way  of  statutory  mortgage  dated  the  day  of 

1882  and  made  between  [<J'c.]  Whereas  the  principal  sum  of 
&  only  remains  due  in  respect  of  the  said  mortgage  as  the  mort- 
gage money  and  no  interest  is  now  due  and  payable  thereon  And 
whereas  B,  is  seised  in  fee  simple  of  the  land  comprised  in  the  said 
mortgage  subject  to  that  mortgage  Now  this  Indenture  wit- 
NESSETH  that  in  consideration  of  the  sum  of  £  now  paid  to  A, 

by  C,  of  which  sum  A,  hereby  acknowledges  the  receipt  and  B. 
hereby  acknowledges  the  payment  and  receipt  as  aforesaid*  A,  as 
mortgagee  hereby  conveys  and  transfers  to  Q,  the  benefit  of  the  said 
mortgage  And  this  Indenture  also  witnesseth  that  for  the 
same  consideration  A,  as  mortgagee  and  according  to  his  estate  and 
by  direction  of  B,  hereby  conveys  and  B,  as  beneficial  owner 
hereby  conveys  and  confirms  to  C.  All  that  [^c]  To  hold  to  and 
to  the  use  of  (7.  in  fee  simple  for  securing  payment  on  the  day 

of  1882  off  the  sum  of  £        as  the  mortgage  money 

with  interest  thereon  at  the  rate  of  [/bw?-]  per  centum  per  annum. 

In  witness  <&c. 

\0r  in  case  of  further  advance  after  aforesaid  at  *  insert  and  also 
in  consideration  of  the  further  sum  of  £  now  paid  by  O,  to  B, 

of  which  sum  B.  hereby  acknowledges  the  receipt,  and  after  of  at  f 
insert  the  sums  of  £        and  £        making  together] 

*^*  Variations  to  he  made,  as  reqxdred  in  case  of  the  deed  being  made  by 
indorsement  J  or  in  respect  of  any  other  thing. 


PART  IIL 

Deed  of  Statutory  Re-Conveyance  of  Mortgage, 

This   Indenture  made  by  way  of  statutory  re-conveyance  of 
mortgage  the  day  of  1884  between  C.  of  [^c] 

of  the  one  part  and  B,  of  [d&c]  of  the  other  part  supplemental  to 
an  indenture  made  by  way  of  statutory  transfer  of  mortgage  dated 
the  day  of  1883  and  made  between  [^c] 

WITNESSETH  that  in  consideration  of  all  principal  money  and 
interest  due  under  that  indenture  having  been  paid  of  which  prin- 
cipal and  interest  (7.  hereby  acknowledges  the  receipt  C,  as  mort- 
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gagoo  hereby  conveys  to  B.  all  the  lands  and  hereditaments  now 
vested  in  C.  under  the  said  indenture  To  hold  to  and  to  the  use 
of  D,  in  fee  simple  discharged  from  all  principal  money  and  interest 
secured  by  and  from  all  claims  and  demands  under  the  said 
indenture. 

In  witness  <fec. 

%*  Variations  as  rioted  above. 


THE  FOURTH  SCHEDULE. 
Short  Forms  of  Deeds, 
I. — Mortgage. 

This  Indenture  of  Mortgage  made  the  day  of 

1882  between  A,  of  [^c]  of  the  one  part  and  B,  of  [Src]  and  C.  of 
[ttr.]  of  the  other  part  Witnesseth  that  in  consideration  of  the 
sum  of  £  paid  to  -4.  by  i?.  and  O,  out  of  money  belonging  to 
them  on  a  joint  account  of  which  sum  A,  hereby  acknowledges  the 
receipt  A .  hereby  covenants  with  7?.  and  C,  to  pay  to  them  -on  the 
day  of  1882  the  sum  of  £  with  interest 

thereon  in  the  meantime  at  the  rate  of  [four]  per  centum  per  annum 
and  also  as  long  after  that  day  as  any  principal  money  remains  due 
under  this  mortgage  to  pay  to  B,  and  C,  interest  thereon  at  the 
same  rate  by  equal  half-yearly  payments  on  the  day  of 

and  the  day  of  And  this  Indenture  also 

WITNESSETH  that  for  the  same  consideration  A,  as  beneficial  owner 
hereby  conveys  to  B.  and  C,  All  that  [^c]  To  hold  to  and  to  the 
use  of  B.  and  C.  in  fee  simple  subject  to  the  proviso  for  redemption 
following  (namely)  that  if  A,  or  any  person  claiming  under  him 
shall  on  tlio  day  of  1882  pay  to  B,  and  C. 

the  sum  of  £  and  interest  thereon  at  the  rate  aforesaid  then 

B.  and  C.  or  the  persons  claiming  under  them  will  at  the  request 
and  cost  of  A.  or  the  persons  claiming  under  him  re-convey  the 
premises  to  A,  or  the  persons  claiming  under  him  And  A,  hereby 
covenants  with  B,  as  follows  [//c?*e  adtl  covenant  as  to  five  insurance 
or  oilier  special  covenant  required]. 

In  witness  &c. 
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II. — Further  Charge. 

This  Indenture  made  the  day  of  18 

between  \the  same  parties  as  the  foregoing  mortgage]  and  supple- 
mental to  an  indenture  of  mortgage  dated  the  day  of 
18  and  made  between  the  same  parties  for  securing  the  sum  of 
£  and  interest  at  [four]  per  centum  per  annum  on  proi^erty  at 
[dtc.]  WITNESSETH  that  in  consideration  of  the  further  sum  of 
£  paid  io  A,  by  B.  and  C.  out  of  money  belonging  to  them  on 
a  joint  account  [add  receipt  and  covenant  as  in  tJie  foregoing  mort- 
gage] and  further  that  all  the  property  comprised  in  the  before- 
mentioned  indenture  of  mortgage  shall  stand  charged  with  the  pay- 
ment to  B,  and  C.  of  the  sum  of  £  and  the  interest  thereon 
Iiereinbefore  covenanted  to  be  paid  as  well  as  the  sum  of  £ 
and  interest  secured  by  the  same  indenture. 

In  witness  &c 


III. — Conveyance  on  Sale, 

This  Indenture  made  the  day  of  1883 

between  A.  of  [d&c.}  of  the  first  part  B,  of  [^c]  of  the  second  part 
and  M,  of  [cj-c]  of  the  third  part  Whereas  by  an  indenture 
dated  [^c]  and  ma^lo  between  [^c]  the  lands  hereinafter  men- 
tioned were  conveyed  by  A.  to  B.  and  C,  in  fee  simple  by  way  of 
mortgage  for  securing  £  and  interest  and  by  a  supplemental 
indenture  dated  [cj-c]  and  made  between  the  same  parties  those 
lands  were  charged  by  A.  with  the  payment  to  B,  and  C.  of  the 
further  sum  of  £  and  interest  thereon    And  whereas  a  prin- 

cipal sum  of  £  remains  due  under  the  two  before-mentioned 
indentures  but  all  interest  thereon  has  been  paid  as  B,  and  C. 
hereby  acknowledge  Now  this  Indenture  witnbsseth  that  in 
consideration  of  the  sum  of  £  paid  by  the  direction  of  -4.  to 
B.  and  C.  and  of  the  sum  of  £  paid  to  A.  those  two  sums  making 
together  the  total  sum  of  £  paid  by  M,  for  the  purchase  of  the 
fee  simple  of  the  lands  hereinafter  mentioned  of  which  sum  of  £ 
B.  and  (7.  hereby  acknowledge  the  receipt  and  of  which  total  sum 
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of  £  A,  hereby  acknowledges  the  payment  and  receipt  in 

manner  before-mentioned  B.  and  (7.  as  mortgagees  and  by  the 
direction  of  A,  as  beneficial  owner  hereby  convey  and  A,  as  bene- 
ficial owner  hereby  conveys  and  confirms  to  M,  All  that  [^c]  To 
hold  to  and  to  the  use  of  M.  in  fee  simple  discharged  from  all 
money  secured  by  and  from  all  claims  under  the  before-mentioned 
indentures  [Add  if  required  And  A,  hereby  acknowledges  the 
right  of  M,  to  the  production  of  the  documents  of  title  mentioned 
in  the  Schedule  hereto  and  to  delivery  of  copies  thereto  and 
hereby  undertakes  for  the  safe  custody  thereof]. 

In  witness  &c. 

[The  Schedule  above  referred  to  To  contain  lUt  of  documents 
retained  by  A.] 


lY.— Marriage  Settlement, 

This  Indenture  made  the  day  of  1882  between 

John  M,  of  [^c]  of  the  first  part  Jane  S,  of  [^c*]  of  the  second 
part  and  X.  of  [dec.']  and  Y.  of  [^c]  the  third  part  Witnesseth 
that  in  consideration  of  the  intended  marriage  between  John  M. 
and  Jane  8,  John  AL  as  settlor  hereby  conveys  to  X,  and  Y.  All 
that  [d'c]  To  hold  to  X  and  Y,  in  fee  simple  to  the  use  of  John 
3/.  in  fee  simple  until  the  marriage  and  after  the  marriage  to  the 
use  of  John  M,  during  his  life  without  impeachment  of  waste  with 
remainder  after  his  death  to  the  use  that  Jane  S,  if  she  survives 
him  may  receive  during  the  rest  of  her  life  a  yearly  jointure  rent- 
charge  oi  £  to  commence  from  his  death  and  to  be  paid  by  equal 
half-yearly  payments  the  first  thereof  to  be  made  at  the  end  of  six 
calendar  months  from  his  death  if  she  is  then  living  or  if  not  a 
proportional  part  to  be  paid  at  her  death  and  subject  to  the  before- 
mentioned  rentcharge  to  the  use  of  X  and  Y,  for  a  term  of  five 
hundred  years  without  impeachment  of  waste  on  the  trusts  herein- 
after declared  and  subject  thereto  to  the  use  of  the  first  and  other 
eons  of  John  M,  and  Jane  S.  successively  according  to  seniority  in 
tail  male  with  remainder  [iiisert  here  if  thought  desirahle  to  the 
use  of  the  same  first  and  other  sons  successively  according  to 
seniority  in  tail  with  remainder]  to  the  use  of  all  the  daughters  of 
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John  M,  and  Jane  S,  in  equal  shares  as  tenants  in  common  in  tail 
with  cross-remainders  between  them  in  tail  with  remainder  to  the 
use  of  John  M,  in  fee  simple  [insert  truds  of  term  of  five  hundred 
years  for  raising  portions  also  if  required  poxcer  to  chartje 
jointure  and  portions  on  a  future  marriage  also  jmcers  of  sale 
exchange  and  partition  and  othei*  powers  and  provisions  if  and  as 
desired]. 

In  witness  &c. 
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45  &;  46  Vict.  c.  39. 


An  Act  for  further  imin'ovi'ng  the  Practice  of  Conveyancing  ; 
and  for  other  purposes. 

Be  it  enacted,  &c. 

PRELIMINARY. 

45  &  46       L — (1.)  This  Act  may  be  cited  as  the  ConveyanciDg  Act, 
Virt.c.39,  jgg2.  ^^^  ^Y\Q  Conveyancing  and  Law  of  Property  Act^  1881 

*- —  (in  this  Act  referred  to  as  the  Conveyancing  Act  of  1881) ; 

titicHi        ^^^  ^^  ^^^  ^^y  ^^  ^^^^  together  as  the  Conveyancing  Acts, 

commence-  1881,  1882. 

extent;  (2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall 

interpreu-  commence  and  take  effect  from  and  immediately  after  the 
44  i  45      thirty-first  day  of  December  one  thousand  eight  hundred  and 
Vict.  c.  41.  eighty-two,  which  time  is  in  this  Act  referred  to  as  the  com- 
mencement of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 
(4.)  In  this  Act  and  in  the  Schedule  thereto — 
(i.)  Property  includes  real  and  personal  property,  and  any 
debt,  and  any  thing  in  action,  and  any  other  right  or 
interest  in  the  nature  of  property,  whether  in  posses- 
sion or  not ; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  in- 
tending purchassr,  lessee,  or  mortgagee,  or  other  person, 
who,  for  valuable  consideration,  takes  or  deals  for  pro- 
perty, and  purchase  has  a  meaning  corresponding  with 
that  of  purchaser ; 
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(lii.)  The  Act  of  the  session  of  the  third  and  fourth  years  y-^%%^ 
of  King  William  the  Fourth  (chapter  seventy-four)      §  1, 
"  for  the  abolition  of  Fines  and  Kecoveries,  and  for  the  ^^ 
substitution  of  more  simple  modes  of  Assurance/'  is  titles  of 
referred  to  as  the  Fines  and  Recoveries  Act;  and  the  jy  ^^  74^' 
Act  of  the  session  of  the  fourth  and  fifth  years  of  King  and 
William  the   Fourth  (chapter  ninety- two)  "  for  the  iv.  c.  92.' 
abolition  of  Fines  and  Recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  Assurance  in  Ireland,"  is 
referred  to  as  the  Fines  and  Recoveries  (Ireland)  Act. 


SEARCHES. 

2. — (1.)  Where  any  person  requires,  for  purposes  of  this    45&46 
section,   search   to   be   made   in   the   central   office   of   the      g  2, 

Supreme  Court  of  Judicature  for  entries  of  judgments,  deeds,  — ; 

or  other  matters  or  documents,  whereof  entries  are  required  negative 
or  allowed  to  be  made  in  that  office  by  any  Act  described  in  *^ig*^**?[ 
Part  I.  of  the  First  Schedule  to  the  Conveyancing  Act  of  of  searches 
1881,^  or  by  any  other  Act,  he  may  deUver  in  the  office  a  Mentis  " 
requisition  in  that  behalf,^  referring  to  this  section.  crown 

(2.)  Thereupon  the  proper  officer  shall  diligently  make  the   ^    ' 
search  required,  and  shall  make  and  file  in  the  office  a  certi- 
ficate^ setting  forth  the  result  thereof;  and  office  copies  of 
that  certificate  shall  be  issued  on  requisition,  and  an  office 
copy  shall  be  evidence  of  the  certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons  interested 
under  or  in  respect  of  judgments,  deeds,  or  other  matters  or 
documents,  whereof  entries  are  required  or  allowed  as  afore- 
said, the  certificate,  according  to  the  tenour  thereof,  shall  bo 
conclusive,  affirmatively  or  negatively,  as  the  case  may  be. 

(4.)  Every  requisition  under  this  section  shall  be  in  writing, 
signed  by  the  person  making  the  same,  specifying  the  name 
against  which  he  desires  search  to  be  made,  or  in  relation  to 
which  he  requires  an  office  copy  certificate  of  result  of  search. 
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45  &  46    and   other  suflScient  particulars ;   and   the  person    making 
ft  2     '  ^^y  s^ch  requisition  shall  not  be  entitled  to  a  search,  or 

*—  an  office  copy  certificate,  until  he  has  satisfied  the  proper 

officer  that  the  same  is  required  for  the  purposes  of  this 
section* 
Rules.  (5.)  General   rules  shall  be  made    for  purposes  of  this 

section,  prescribing  forms  and  contents  of  requisitions  and 
certificates,  and  regulating  the  practice  of  the  office,  and  pre- 
scribing, with  the  concurrence  of  the  Commissioners  of  Her 
Majesty's   Treasury,  the  fees  to  be  taken  therein ;   which 
rules  shall  be  deemed  rules  of  Court  within  section  seventeen 
89  &  40      of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  section 
44  &  45      iiineteen  of  the  Supreme  Court  of  Judicature  Act,  1881,  and 
Vict  c  68.  may  be  made,  at  any  time  after  the  passing  of  this  Act,  to 

take  efifect  on  or  after  the  commencement  of  this  Act* 
Frauds.  (6.)  If  any  officer,  clerk,  or  person  employed  in  the  office 

commits,  or  is  party  or  privy  to,  any  act  of  fraud  or  collusion, 
or  is  wilfully  negligent,  in  the  making  of  or  otherwise  in  re- 
lation to  any  certificate  or  office  copy  under  this  section,  he 
shall  be  guilty  of  a  misdemeanour. 
Right  of         (7.)  Nothing  in  this  section  or  in  any  rule  made  thereunder 
^n^epen-     ^^^^  ^^^  away,  abridge,  or  prejudicially  affect  any  right 
■®*^'       which  any  person  may  have  independently  of  this  section  to 
make  any  search  in  the  office;  and  every  such  search  may  be 
made  as  if  this  section  or  any  such  rule  had  not  been  enacted 
or  made.® 
Protection      (8.)  Where  a  solicitor  obtains  an  office  copy  certificate  of 
takmg^""  result  of  search  under  this  section,  he  shall  not  be  answerable 
certificates  ju  respect  of  any  loss  that  may  arise  from  error  in  the  certi- 
ficate.^ 

(9.)  Where  the  solicitor  is  acting  for  trustees,  executors, 
agents,  or  other  persons  in  a  fiduciary  position,  those  persons 
also  shall  not  be  so  answerable.^ 

(10.)  Where  such  persons    obtain    such   an  office  copy 
without  a  solicitor,  they  shall  also  be  protected   in  like 
manner/ 
(11.)  Nothing  in   this  section  applies  to  deeds  inroUed 
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under  the  Fines  and  Recoveries  Act,  or  under  any  other  Act,  „f  ^  *  ^^ 
-  .  ,  '  J  >  Yij^  c.  39, 

or  under  any  statutory  rule.  ft  2. 

(12  )  This  section  does  not  extend  to  Ireland.  

1  Part  I.  of  the  First  Schedide  to  the  C.  A.  1881  is  as  follows  :— 

[1  &  2  Vict.  c.  110. — An  Act  for  abolishing  arrest  on  mesne  process  in  ?^*.  . 
•    1      .•  ^'  *  •  r  ^     J-       *!,  J-         -Schedule 

civil  actions,  except  m  certain  cases ;  for  extending  the  remedies  of  ^q  q  ^ 

creditors  against  the  property  of  debtors ;  and  for  amending  the  laws  1881. 

for  the  relief  of  insolvent  debtors  in  England. 

2  &  3  Vict,  c  11. — An  Act  for  the  better  protection  of  purchasers  against 
judgments,  Crown  debts,  lis  pendency  and  fiats  in  bankruptcy. 

18  &  19  Vict.  c.  15.^An  Act  for  the  better  protection  of  purchasers 
against  judgments,  Crown  debts,  cases  of  lis  pendeiu,  and  life 
annuities  or  rentcharges. 

22  &  23  Vict.  c.  35.— An  Act  to  further  amend  the  law  of  property  and 
to  relieve  trustees. 

23  &  24  Vict  c.  38. — An  Act  to  further  amend  the  law.  of  property. 
23  &  24  Vict  c.  115. — An  Act  to  simplify  and  amend  the  practice  as  to 

the  entry  of  satisfaction  on  Crown  debts  and  on  judgments. 

27  &  28  Vict.  c.  112.  —An  Act  to  amend  the  law  relating  to  future 
judgments,  statutes,  and  recognisances. 

28  &  29  Vict  c.  104.— The  Crown  Suits,  &c.,  Act,  1865. 

31  &  32  Vict  c.  54.— The  Judgments  Extension  Act,  1868.] 

*  For  forms  of  requisition,  see  p.  338,  post, 
'  For  forms  of  certificate,  see  p.  341,  post. 

*  See  form  of  declaration,  p.  338,  post^  which  may  be  accepted  as 
suflBcient  evidence  that  the  search  is  required  for  the  purposes  of  this 
section,  and  w,  in  practice,  so  accepted. 

^  The  following  rules  have  been  made  for  the  purposes  of  this  section. 

They  form  a  portion  of  the  Rules  of  the  Supreme  Court,  December, 

1882:— 

[1.  Every  requisition  for  an  official  search  shall  state  the  name  and  Rules  as  to 
address  of  the  person  requiring  the  search  to  be  made.     Every  req  iii-  searches 
sition  and  certificate  shall  be  filed  in  the  oflBce  where  the  search  was  under  C  A. 
made.]  1882,  a.  2. 

[2.  Every  person  requiring  an  official  search  to  be  made  pursuant  to 
section  2  of  the  Conveyancing  Act,  1882,  shall  deliver  to  the  officer  a 
declaration  according  to  the  Forms  1.  and  II.  in  the  Appendix, 
purporting  to  be  signed  by  the  person  requiring  the  search  to  be  made, 
or  by  a  solicitor,  which  declaration  may  be  accepted  by  the  officer  as 
sufficient  evidence  that  the  search  is  required  for  the  purposes  of  the 
said  section.  The  declaration  may  be  made  in  the  requisition,  or  iu 
a  separate  document.] 

[3.  Requisitions  for  searches  under  section  2  of  the  Conveyancing  Act, 
1882,  shall  be  in  the  Forms  III.  to  VI.  in  the  Appendix,  and  tho 
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4r>  &  46        certificates  of  tlie  results  of  such  searches  shall  be  in  the  Forms  VII.  to 
Vict  c.  39^      X.,  with  such  moditications  as  the  circumstances  may  require.] 

§  2.       [4.  Where  a  certificate  setting  forth  the  result  of  a  search  in  any  name 

has  been  issued,  and  it  is  desired  that  the  search  be  continued  in  that 

name,  to  a  date  not  more  than  one  calendar  month  subsequent  to  the 
date  of  the  certificate,  a  requisition  in  writing  in  the  Form  XI.  in  the 
Appendix  may  be  left  witn  the  proper  officer,  who  shall  cause  the 
search  to  l>e  continued,  and  the  result  of  the  continued  search  shall  be 
indorsed  on  the  original  certificate  and  upon  any  office  copy  thereof 
which  may  have  been  issued,  if  produced  to  the  officer  for  that  purpose. 
Tlie  indorsement  shalfbe  in  the  Form  XII.  in  the  Appendix,  A^-ith  such 
modifications  as  circumstances  require.] 
[5.  Every  person  shall  upon  payment  of  the  prescribed  fee  be  entitled  to 
have  a  copy  of  the  whole  or  any  part  of  any  deed  or  document  enrolled 
in  the  Enrolment  Department  of  the  Central  Office.] 

The  forms  referred  to  in  these  rules  are  as  follows : — 

FORM  I. 

Declaration  bt  Separate  Instrument  as  to  Pubposes  of  Skaboh. 

Supreme  Court  of  Judicature, 

Central  Office. 
To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London. 

In  the  matter  of  A.  B.  and  CD. 
I  declare  that  the  search  {or  searches)  in  the  name  (or  names)  of 
required  to  be  made  by  the  requisition  for  search,  dated  the  is  {or 

are)  re<iuired  for  the  purposes  of  a  sale  {or  mortgage,  or  lease,  or  as  the  case  may 
be),  by  A.B.  to  CD. 

Signature,       \ 
Address,  and   > 
Description     j 
Dated 

FORM  II. 
Declaration  as  to  Purposes  op  Search  contained  in  the  Requisition. 

I  declare  that  the  above-mentioned  search  is  required  for  the  purposes  of  a 
sale  {or  mortgage,  or  lease,  or  as  the  case  may  be),  by  A.B.  to  CD, 

FORM  III. 

Requisition  for  Search  in  the  Enrolment  Office,  under  the 
Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 
To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice, 
London. 

In  the  matter  of  A.B.  and  CD, 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  deeds  and 
other  documents  enrolled  during  the  period  from  18  to 

1 8        both  inclusive,  in  the  following  name  {or  names). 
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Surname. 


Christian  Name 
or  Names. 


Uiual  or  last 

known  Place  of 

Abode. 


Title,  Trade  c 
Profession. 


45&46 
Vict,  c  39, 

§2. 


[Add  declaration.  Form  II.) 

{State  if  an  office  copy  of  the  certificate  U  desired^  and  xohethcr  it  is  to  he  sent  by 
post  or  ccUledfor.) 

Signature,  address,  and  J 
description  of  person  | 
requiring  the  search. 
Dated 

FORM  IV. 

Requisition  fob  Search  in  the  Bills  ov  Sale  Department  under 

THE  OONVETANCINO   AOT,   1882,   S.    2. 

Supreme  Court  of  Judicature, 

Central  Office. 
Requisition  for  Search. 
To  the  Registrar  of  Bills  of  Sale, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD, 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  instruments 
registered  or  re-registered  as  bills  of  sale  during  the  period  from 
18  to  18         both  inclusive  in  the  following  name  [or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


{Add  Declaration,  Form  II.) 

{Stale  if  an  office  copy  of  tJie  certificate  is  dcnrcd,  and  whether  it  is  to  be  sent  by 
post  or  called  for.) 


Dated 


Signature,  address,  and  '^ 
description  of  person  V 
requiring  the  search.  J 


z2 
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45&46 
Vict.  c.  39, 

§2. 


FORM  V. 

Requisition  for  Seabch  in  the  Registry  op  Certificates  of  Acknow- 
ledgments OF  Deeds  by  Married  Women  under  the  Conveyancing 
Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 
To  the  Regifltrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married 
Women, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  Certificates 
of  Acknowledgments  of  Deeds  by  Married  Women  during  the  period  from 
18  to  18        ,  both  inclusive,  according  to  the 

particulars  mentioned  in  the  schedule  hereto. 

The  Schedule. 


Surname. 


Christian  Name 

or  Names  of 

Wife  and 

Husband. 


Date  of  Certificate 
if  the  Search 
relates  to  a  par- 
ticular Certificate. 


Date  of  Deed 

if  the  Search 

relates  to  a 

partictilar 

Deed. 


County,  Parish, 

or  Place  in  which 

the  Property  is 

situate,  or  other 

description  of  the 

Property. 


(Add  declaratiorij  Form  II.) 

{State  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to  he  sent  by 
post  or  called  for.) 

Signature,  address,  and  j 
description  of  person  [ 
requiring  the  search. 
Dated 

FORM  VI. 

Requisition  for  Search  in  the  Registry  op  Judgments  under  the 

Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 
To  the  Registrar  of  Judgments, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1 882,  search  for  judgments, 
revivals,  decrees,  orders,  rules,  and  lis  pendens,  and  for  judgments  at  the  suit 
of    the    Crown,    statutes,    recognisances.    Crown    bonds,    inquisitions,    and 
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acceptances  of  office  for  the  period  from  18        to  18        ,     45  &  46 

both  inclusiye,  and  for  executions  for  the  period  from  the  29 bh  July,  1864  Vict.  c.  39, 
{or  as  the  cote  may  require)  to  the  18  ,  both  inclusive,  and       S  2, 

for  annuities  for  the  period  from  the  26th  April,  1855  (or  cw  the  cote  may L_ 

require)  to  the  18        ,  both  inclusive,  in  the  following  name  {or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade  or 
Profession. 


{Add  declaroHoTif  Form  II.) 

(State  if  an  office  ^^opy  of  the  certificate  m  desirec^  and  whether  it  i«  to  be  sent  by 
pott  or  called  for.) 

Signature,  address,  and  ) 
description  of  person  > 
requiring  the  search.  ) 
Dated 

FORM  VII. 
Cbbtivicati  of  Search  bt  Enbolhent  Departuent  under  the 

CONVETANCINO   AcT,    1882,  8.   2.  ^ 

Supreme  Court  of  Judicature, 
Central  Office, 

Enrolment  Department. 
Certificate  of  Search  pursuant  to  section  2  of  the  Conveyancing  Act,  1882. 

In  the  Matter  of  A.B.  and  CD. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Enrolment 
Office  for  deeds  and  other  documents  in  the  name  {or  names)  of 
for  the  period  from  to  ,  both  inclusive,  and 

that  no  deed  or  other  document  has  been  enrolled  in  the  said  office  in  that 
name  {or  in  any  one  or  more  of  those  names)  during  the  period  aforesaid. 
or  and  that  except  the  described  in  the  schedule  hereto  no  deed  or 

document  has  been  enrolled  in  that  name  {or  in  any  one  or  more  of  those 
names)  during  the  period  aforesaid. 

The  Schedule. 

Dated 

FORM  VIII. 

Certificate  of  Search  by  the  Reoistbar  of  Bills  of  Sale  under 
the  conveyancino  act,  1882. 

Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 
Certificate  of  Search  pursuant  to  section  2  of  the  Conveyancing  Act,  1882. 

In  the  Matter  of  A.B,  and  CD. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Register  of 
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45  &  46     Bills  of  Sale  in  the  name  (or  names)  of  for  the  period  from 

Vict.  c.  39,  18       to  IS       »  both  inclusive,  and  that  no  instrument  has  been 

S  2.       registered  or  re- registered  as  a  bill  of  sale  in  that  name  (or  in  any  one  or  more 

.^ *_  _  of  those  names)  during  that  period, 

oTf  and  that  except  tbe  described  in  the  schedule  hereto,  no 

iuHtrument  has  been  registered  or  re- registered  as  a  bill  of  sale  in  that  name 
(ur  in  any  one  or  more  of  those  names)  during  the  period  aforesaid. 

The  Scheddlb. 


Dated 


FORM  IX. 


Certipicatk  of  Search  by  Registrab  op  Certificated  of  Acknowledg- 
ments OF  Deeds  by  Married  Women  under  the  Conveyancing  Act, 
1882,  8.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 
Rej^'stry  of  Certificates  of  Acknowltdgments  of  Deeds  by  Married  Women. 
Certificate  of  Search  pun-uaut  to  section  2  of  the  C'onveyancing  Act,  18b 2. 

In  the  Matter  of  A.B.  and  CD. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Office  of  the 
Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married  Women 
in  the  name  (or  names)  of  for  the  period  from  to 

18     ,  both  inclusive, 
for  a  certificate  dated  the  or  for  certificates  of 

acknowledgment  of  a  deed  dated  the 

or  for  certificates  of  acknowledgments  of  deeds  relating  to  (JUl  in  the 
dci^criptUm  of  the  pro-pert n  from  the  Requisition) 

and  that  no  such  certificate  has  been  filed  in  that  name  (or  in  any  one  or 
more  of  those  names)  during  the  period  aforesaid. 

or  and  that  except  the  certificate  (or  certificates)  described  in  the  schedule 
hereto,  no  such  certificate  has  been  filed  in  that  name  (or  in  any  one  or  more 
of  those  names)  during  the  period  aforesaid. 


Huruame. 


Christian  Names 
of  Wife  and 
llusbiuid. 


Date  of 
Certificate. 


Date  of 
Deed. 


Connty,  Pariah  or 

Place  in  which 
property  situated, 
or  other  descrip- 
tion of  the 
property. 


Dated 


day  of 


188 


FORM  X. 

Certificate  of  Search  by  Registrar  of  Judgments  under  Convey- 
ancing Act  1882,  a.  2. 
Supreme  Court  of  Judicature, 

Central  Office. 

The  Registry  of  Judgments. 
Certificate  of  Search  pursuant  to  section  2  of  the  Conveyancing  Act,  1882.- 
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In  the  matter  of  A.B,  and  CD.  f  5  &  46 

This  is  to  certify  that  a  search  has  been  diligenUy  made  in  the  Office  of  the  Vict.  c.  39, 
RegiBtrar  of  Judgments  for  judgments,  revivals,  decrees,  orders,  rule?,  lis       5  2. 

pendens,  judgments  at  the  suit  of  the  Crown,  statutes,  recognisances.  Crown 

bond's  inquisitions,  and  acceptances  of  oihce,  for  the  period  from 
18      to  18      ,  both  inclusive,  and  for  executions  for  the  period 

from  18      to  18      ,  both  inclusive,  and  for 

annuities  for  the  period  from  to  18       ,  both 

inclusive,  in  the  name  (or  names)  of  and  that  no 

judgment,  revival,  decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of 
the  Crown,  statute,  recognisances,  Crown  bond,  inquisition,  acceptance  of 
office,  execution,  or  annuity,  has  been  registered  or  re-registered  in  that  name 
{or  in  any  one  or  more  of  those  names)  during  the  respective  periods  covered 
by  the  aforesaid  searches. 

or,  and  that  except  the  mentioned  in  the  schedule  hereto, 

no  judgment,  revival,  decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of 
the  Crown,  statute,  recognisance.  Crown  bond,  inquisitiim,  acceptance  of  ofHce, 
execution,  or  annuity  has  been  registered  or  re-regiRtered  in  that  iia«ne  {or  in 
any  one  or  more  of  those  name)  duiing  the  respective  periods  covered  by  the 
aforesaid  search. 

The  Schedule. 

Dated  the  day  of  188    . 

FORM  XL 

Requisition  for  Continuation  op  Search  under  the  Conveyanciko 
Act,  1882. 
Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  continuation  of  Search. 
To  the  Clerk  of  Enrolments, 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London,  W.C. 

In  the  Matter  of  A  .B.  and  C.  D. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  18S2,  continue  the  search 
for  [  J,  made  pursuant  to  the  requisiti(m  dated  the 

day  of  18         ,  in  the  name  {or  names)  uf  ,  from  the 

day  of  to  the  day  of  18         ,  both 


inclusiva 


Dated 


Signature,  address,  and^j 
description  of  person  j- 
requiring  the  search.    J 


FORM  XIL 

Certificate  of  Result  op  Continued  Search  under  the  Conveyancing 
Act,  1882,  s.  2,  to  be  Indorsed  on  Original  Certificate. 

This  is  to  certify  thtt  the  search  {or  searches)  mentioned  in  the  within 
written  certificate  has  {or  have)  been  diligently  continued  to  the  day 

of  ,  18         ,  and  that  up  to  and  including  that  date  [except 

the  mentioned  in  the  schedule  hereto  {these  words  to  be  omitttd 

where  nothing  is  fo  »m/)  ].  no  deed  or  other  document  has  been  enrolled,  or  no 
instrument  has  been  registered,  >r  re-registered,  as  a  bill  of  nale,  or  no 
certificate  has  been  filed,  or  no  judgment,  revival,  decree,  order,  rule,  lis 
pendens,  judgment  at  the  suit  of   the  Crown,  statute,  recognisance,  Crown 
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45  &  46     bond,  inquiitition.  acceptance  of  office,  execution  or  annuity,  has  been  registered 
Vict.  c.  39,  or  re-regiHtered  in  the  within-mentioned  name  {or  in  any  one  or  more  of  the 

8  2        within -mentioned  names). 
— 1_-'_      Dated 

The  followinj:;  are  the  fees  prescribed  by  the  Rules  made  in  December, 
1882,  in  respect  of  searches  and  inspection  under  s.  2  of  the  C.  A. 
1882:— 

£  8.  d. 
For  an  official  certificate  of  the  result  of  a  search  in  one  name  in  any 
rej^inter  or  index  under  the  cu8to<ly  of  the  Clerk  of  Enrolments 
the  Registrar  of  Bills  of  Sale,  the  Registrar  of  Certificates  of 
Acknowledgments  of  D^eds  by  Married  \Vomen,  or  the  Registrar 
of  Judgments,  if  not  more  than  five  folios     .         .         .         .         .050 

For  every  additional  folio 0     0     6 

For  every  additi<mal  name,  if  included  in  the  same  certificate  .         .020 
For  an  office  copy  of  the  certificate  of  search,  if  not  more  than  three 

folios 010 

For  every  additional  folio 0     0     6 

For  a  continuation  search,  if  made  within  one  calendar  month  of 
date  of  official  certificate  (the  result  to  be  indorsed  on  such  certi- 
ficate)     010 

*  It  will  be  observed  that  a  inirchaser  or  mortgagee  is  not  bound  to 
rely  upon  a  certificate  under  this  section,  but  may,  if  he  prefers,  have 
an  independent  search  made  by  his  solicitor. 

^  See  and  compare  s.  66  of  the  C.  A.  1881  (a). 


NOTICE. 

45  &  46        3, — (1)  A  purchaser  shall  not  be  prejudicially  afiFected  by 
g  g     '  notice  of  any  instrument,  fact,  or  thing,  unless — 

(i.)  It  is  within  his  own  knowledge,  or  would  have  come  to 
tion  on  his  knowledge  if  such  inquiries  and  inspections  bad 

construe-  ][j^^jj  made  as  oucfht  reasonably  to  have  been  made 

tive  notice.  ,       ,  . 

by  hmi ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has 
come  to  the  knowledge  of  his  counsel,  as  such,  or  of 
his  solicitor,  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his   solicitor,  or  other 

(rt)  P.  317,  ank. 
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agent,  as  such,  if  such  inquiries   and   inspections    1^  *  ^^ 
had  been  made  as  ought  reasonably  to  have  been      g  3^ 
made  by  the  solicitor  or  other  agent.  " 

(2.)  This  section  shall  not  exempt  a  purchaser  from  any  Saving  as 
liability  under,  or  any  obligation  to  perform  or  observe,  any  tfons  *^* 
covenant,  condition,  provision,  or  restriction  contained  in  any  Jj^^f**  *^^^^ 
instrument  under  which  his  title  is  derived,  mediately  or  imme- 
diately ;  and  such  liability  or  obligation  may  be  enforced  in  the 
same  manner  and  to  the  same  extent  as  if  this  section  had 
not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  Exception, 
section  be  affected  by  notice  in  any  case  where  he  would  not 
have  been  so  affected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or  How  far 
after  the  commencement  of  this  Act ;  save  that,  where  an  tiveT^*^ 
action  is  pending  at  the  commencement  of  this  Act,  the 
rights  of  the  parties  shall  not  be  affected  by  this  section.^ 

*  As  to  the  law  applicable  to  the  excepted  cases,  see  Dart,  V.  &  P.  5tli  ed. 
pp.  857  et  seq.y  and  cases  there  cited. 


LEASES. 

4. — (1.)  Where  a  lease  is  made  under  a  power  contained    45  &  46 
in  a  settlement,  will.  Act  of  Parliament,  or  other  instrument,    *V  Si  *  * 
any  preliminary  contract  for  or  relating  to  the  lease  shall  not,  -  - 

for  the  purpose  of  the  deduction  of  title  to  an  intended  assign,  for  lease 
form  part  of  the  title,  or  evidence  of  the  title  to  the  lease.^      ^P^  P*^  ^^ 

(2.)  This  section  applies  to  leases  made  either  before  or  lease, 
after  the  commencement  of  this  Act. 

'  See  title  "  Rights  under  Open  Contract"  imder  s.  2  of  tlie  V.  &  P. 
Act,  1874  (6). 

(6)  37  &  38  Vict.  c.  78,  p.  192y  arUc. 
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SEPARATE  TRUSTEES. 
45  &  46        5. — (1.)  On  an  appointment  of  new  trustees,  a  separate  set 
8  5,    '  of  trustees   may  be   appointed  for  any  part   of  the   trust 

. property  held  on  trusts  distinct  from  those  relating  to  any 

ment^of      Other  part  or  parts  of  the  trust  property;  or,  if  only  one 
separate     trustee  was  originally  appointed,  then  one  separate   trustee 
trustees,     may  be  so  appointed  for  the  first-mentioned  part.^ 
Retro-  (2.)  This  section  applies  to  trusts  created  either  before  or 

after  the  commencement  of  this  Act. 
1  See  notes  to  s.  31  of  the  C.  A.  1881  (c). 


DISCLAIMER   OF   POWERS. 

45  &  46        6. — (1.)  A  person  to  whom  any  power,  whether  coupled 
^*g  a  ^^'  with  an  interest  or  not,  is  given,  may  by  deed  disclaim  the 

! power ;  and,  after  disclaimer,  shall  not  be  capable  of  cxer- 

Disclmmcr  rising  Or  joining  in  the  exercise  of  the  power, 
by  trustees.      (2.)  On  such  disclaimer,  the  power  may  be  exercised  by  the 
other  or  others,  or  the  survivors  or  survivor  of  the  others,  of 
the  persons  to  whom  the  power  is  given,  unless  the  contrary 
is  expressed  in  the  instrument  creating  the  power. 
R^t^*^-  (o.)  This  section  applies  to  powers  created  by  instruments 

coming  into  operation  either  before  or  after  the  commence- 
ment of  this  Act.^ 

I  See  notes  to  s.  52  of  the  C.  A.  1881  (d). 


MARRIED   WOMEN. 


45  &  46        7. — (1.)  In  section  seventy-nine  of  the  Fines  and  Eecoveries 

gy     '  Act,  and  section  seventy  of  the  Fines  and  Recoveries  (Ireland) 

-\ — -—  Act,  there  shall,  by  virtue  of  this  Act,  b©  substituted  for  the 

Acknow-  /.I  .     . 

ledKment    words  "  two  ot  the  perpetual  commissioners,  or  two  special 
^^^^^^^^ commissioners,*'  the  words  "one  of  the  perpetual  commis- 
women.      sioners,  or  one  special  commissioner;*'  and  in  section  eighty- 
(<•)  P.  276,  ante,  {d)  P.  308,  atUe. 
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three  of  the  Fines  and  Recoveries  Act,  and  section  seventy- four    f^  k  46 
of  t)ie  Fines  and  Recoveries  (Ireland)  Act,  there  shall,  by      jy^ 

virtue  of  this  Act,  be  substituted  for  the  words  "  persons  "  the 

word  "  person/'  and  for  the  word  "  commissioners  "  the  words 
"  a  commissioner ;"  and  all  other  provisions  of  those  Acts,  and 
all  other  enactments  having  reference  iu  any  manner  to  the 
sections  aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum   of  acknowledgment  by  a  Memoran- 
maiTied  woman  of  a  deed  purports  to  be  signed  by  a  person  conclusive 
authorised  to  take  the  acknowledgment,  the  deed  shall  as  ^Y*^*^*^*^ 
regards  the   execution  thereof  by  the  married  woman,  take  ackuow- 
effect  at  the  time  of  acknowledgment,  and  shall  be  conclu-      ^^" 
sively  taken  to  have  been  duly  acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commence-  Acknow- 
men{  of  this  Act  by  a  married  woman,  before  a  judge  of  the  i^fore^" 
High  Court  of  Justice  in  England  or  Ireland,  or  before  a  persons 
judge  of  a  county  court  in  England,  or  before  a  chairman  in  in  trans- 
Ireland,  or  before  a  perpetual  commissioner  or  a  special  com-  ^^^^ 
missioner,  shall  not  be  impeached  or  impeachable  by  reason 
only  that  such  judge,  chairman,  or  commissioner  was  inte- 
rested or  concerned  either  as  a  party,  or  as  solicitor,  or  clerk 
to  the  solicitor  for  one  of  the  parties,  or  otherwise,  in  the 
transaction   giving   occasion  for  the   acknowledgment;   and 
General   Rules   shall  be  made   for  preventing  any   person 
interested  or  concerned  as  aforesaid  from  taking  an  acknow- 
ledgment ;    but    no    such    Rule    shall    make    invalid    any 
acknowledgment ;  and  those  Rules  shall,  as  regards  England, 
be  deemed  Rules  of  Court  within  section  seventeen  of  the 
Appellate    Jurisdiction    Act,   1876,    as   altered   by   section  39  &  40 
nineteen  of  the  Supreme   Court   of  Judicature  Act,    1881,  ^^^^  l'^    ' 
and   shall,   as   regards  Ireland,  be  deemed  Rules  of  Court  Vict  c  68. 
within  the  Supreme  Court  of  Judicature  Act  (Ireland),  1877,  40  &  41 
and   may  be  made   accordingly,  for  England   and    Ireland 
respectively,  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

(4.)  The  enactments  described  in  the  Schedule  to  this  Act  Repeals, 
are  hereby  repealed. 
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Bpective. 
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(5.)  The  foregoing  provisions  of  this  section,  including  the 
repeal  therein,  apply  only  to  the  execution  of  deeds  by 
married  women  after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in  this 
section,  the  certificate,  if  not  lodged  before  the  commencement 
of  this  Act,  of  the  taking  of  an  acknowledgment  by  a  married 
woman  of  a  deed  executed  before  the  commencement  of  this 
Act,  with  any  aflBdavit  relating  thereto,  shall  be  lodged, 
examined,  and  filed  in  the  like  manner  and  with  the  like 
efifects  and  consequences  as  if  this  section  had  not  been 
enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper  office  of 
the  Supreme  Court  of  Judicature  an  index  to  all  certificates 
of  acknowledgments  of  deeds  by  married  women  lodged 
therein,  before  or  after  the  commencement  of  this  Act,  con- 
taining the  names  of  the  married  women  and  their  husbands, 
alphabetically  arranged,  and  the  dates  of  the  certificates  and 
of  the  deeds  to  which  they  respectively  relate,  and  other  par- 
ticulars found  convenient ;  and  every  such  certificate  lodged 
after  the  commencement  of  this  Act  shall  be  entered  in  the 
index  as  soon  as  may  be  after  the  certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or 
after  the  commencement  of  this  Act  shall  be  delivered  to  any 
person  applying  for  the  same;  and  every  such  office  copy 
shall  be  received  as  evidence  of  the  acknowledgment  of  the 
deed  to  which  the  certificate  refers. 

For  the  rules  made  pursuant  to  this  section  see  notes  to  s.  5  of  the 
M.  W.  P.  A.  1882  (rf),  where  s.  79  of  the  F.  &  R.  A.  is  also  dealt  with. 


IRREVOCABLE  POWERS  OF  ATTOKNEY. 

45  &  46        8. — (1.)  If  a  power  of  attorney,  given  for  valuable  con- 
^8  8     *  sideration,  is  in  the  instrument  creating  the  power  expressed 

'      to  be  inevocable,  then,  in  favour  of  a  purchaser, — 

iM^r  of         (i-)  The  power  shall  not  be  revoked  at  any  time,  either  by 

(d)  P.373,iH>»e. 
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anjrthing  done  by  the  donor  of  the  power  without    45  &  46 
the  concurrence  of  the  donee  of  the  power,  or  by    '^i*    ' 
the  death,  marriage,  lunacy,  unsoundness  of  mind,  -    — --- 
or  bankruptcy  of  the  donor  of  the  power  ;  and  f oJ^value 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  made 

in  pursuance  of  the  power,  shall  be  as  valid  as  if  f^,^^.  ^ 
anything  done  by  the  donor  of  the  power  without  able, 
the  concurrence  of  the  donee  of  the  power,  or  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power,  had  not  been 
done  or  happened  ;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by  notice 
of  anything  done  by  the  donor  of  the  power,  without 
the  concurrence  of  tlie  donee  of  the  power,  or  of 
the  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  of  the  donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of  attorney  created  Not  retm- 
by  instruments  executed  after  the  commencement  of  this  Act.  ^^^ 

See  8.  47  of  the  C.  A.  1881  and  notes  thereto,  p.  302,  ante. 


LIMITED  IRREVOCABLE  POWERS  OF  ATTORNEY. 

9. — (1.)  If  a  power  of  attorney,  whether  given  for  valuable    45  &  46 
consideration  or  not,  is  in  the  instrument  creating  the  power    *Vq     ' 

expressed  to  be  irrevocable  for  a  fixed  time  therein  specified, *- — 

not  exceeding  one  year  from  the  date  of  the  instrument,  then,  power  of 
in  favour  of  a  purchaser, —  attorney, 

(i.)  The  power  shall  not  be  revoked,  for  and  during  that  not,  made 
fixed  time,  either  by  anything  done  by  the  donor  of  J^g^^^® 
the  power  without  the  concurrence  of  the  donee  of  time, 
the  power,  or  by  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor  of 
the  power ;  and 
(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee  of 
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45  &  46  the  power,  in  pursuance  of  the  power,  shall  be  as 

fi  9^    '  valid  as  if  anything  done  by  the  donor  of  the  power 

without  the  concurrence  of  the  donee  of  the  power, 

or  the  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  of  the  donor  of  the  power,  had  not 
been  done  or  happened ;  and — 
(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser, 
shall  at  any  time  be  prejudicially  affected  by  notice 
either  during  or  after  that  fixed  time  of  anything 
done  by  the  donor  of  the  power  during  that  fixed 
time,  without  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the 
power  within  that  fixed  time. 
Not  retro-       (2.)  This  section  applies  only  to  powers  of  attorney  created 
spec  ve.     i^y  instruments   executed  after  the  commencement  of  this 
Act. 

See  s.  47  of  the  C.  A.  1881  and  notes  thereto,  p.  303,  ante. 


EXECUTORY   LIMITATIONS. 

45  &  46        10. — (1.)  Where  there  is  a  person  entitled  to  land  for  an 
ft  20    '  estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable 

; on  life,  or  for  term  of  life,  with  an  executory  limitation  over 

tion  on       ^^  default  or  failure  of  all  or  any  of  his  issue,  whether  within 

executory   qj.  ^t  any  specified  period  or  time  or  not,  that  executory  limi- 

tions.         tation  shall  be  or  become  void  and  incapable  of  taking  effect, 

if  and  as  soon  as  there  is  living  any  issue  who  has  attained 

the  age  of  twenty-one  years,  of  the  class  on  default  or  failure 

whereof  the  limitation  over  was  to  take  effect. 

Not  retro-       (2.)  This  section  applies  only  where  the  executory  limita- 

wpective.     ^Jqj^  ^  contained  in  an  instrument  coming  into  operation 

after  the  commencement  of  this  Act. 
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LONG  TERMS. 


U.  Section  sixty-five  of  the  Couveyancing  Act  of  1881    f^  &  ^6 
shall  apply  to  and  include,  and  shall   be  deemed  to  have     j  j j 

always  applied  to  and  included,  every  such  term  as  in  that 

section  mentioned,  whether  having  as  the  immediate  reversion  ment  of 
thereon  the  freehold  or  not ;  but  not—  enactment 

'  respecting 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for  con-  long  terms. 

dition  broken  ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 

term,  itself  incapable  of  being  enlarged  into  a  fee 

simple. 

See  s.  65  of  the  C.  A.  1881  and  notes  thereto  (e). 


MORTGAGES. 


12.  The  right  of  the  mortgagor,  under  section  fifteen  of  the    45  &  46 
Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of    -^-rt^^' 

re-conveying,  to  assign  the  mortgage  debt  and  convey  the  — 

mortgaged  property  to  a  third  person,  shall  belong  to  and  be  ^^^0^®^" 
capable  of  being  enforced  by  each  incumbrancer,  or  by  the  mortgage, 
mortgagor,  notwithstanding  any  intermediate  incumbrance ; 
but  a  requisition  of  an  incumbrancer  shall  prevail  over  a 
requisition  of  the  mortgagor,  and,  as  between  incumbrancers, 
a  requisition  of  a  prior  incumbrancer  shall  prevail  over  a 
requisition  of  a  subsequent  incumbrancer. 

See  8.  16  of  the  C.  A.  1881  (/). 


SAVING  CLAUSE. 


13.  The  repeal  by  this  Act  of  any  enactment  shall  not    45  &  46 
aflFect  any  right  accrued  or  obligation  incurred  thereunder     s  jg    * 
before  the  commencement  of  this  Act ;  nor  shall  the  same , 


{€)  P.  316,  ante.  (/)  P.  244,  ante. 


Restric- 
tion on 
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Vi 


repeals  in 
thiH  Act. 


,1^  *  ^^  affect  the  validity  or  invalidity,  or  any  operation,  effect,  or 
^  13  '  consoqueuce,  of  any  instrument  executed  or  made,  or  of  any- 
thing done  or  suffered,  before  the  commencement  of  this  Act ; 
nor  shall  the  same  affect  any  action,  proceeding,  or  thing 
then  pending  or  uncompleted  ;  and  every  such  action,  pro- 
ceeding, and  thing  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  Act. 

(V)nii)aiv  a.  71  of  the  C.  A.  1881,  and  see  notes  thereto  (g). 


Section  7 
(4). 


3  &  4  AVill.  IV.  c.  74. 
in  pjirt. 


4  Sc  5  Will.  IV.  c.  92. 
in  part. 


17  &  18  Viet.  c.  75. 


41  &  42  Vict,  c  23. 


SCHEDULE. 
Repeals. 

The  Fines  and  Recoveries  Act  -  in  part ; 
namely, — 

Section  eij?hty-four,  from  and  including 
the  words  "and  tlie  same  judge/*  to  the 
end  of  that  section. 
Sections  eighty-five  to   eighty-eight,  in- 
clusive. 

The  Fines  and  Recoveries  (Ireland)  Act     - 
in  part ;  namely, — 
Section  seventy-five,  from  and  including 
tlie  words  "and  the  same  judge,"  to  the 
end  of  that  section. 
Sections  seventy-six  to  seventy-nine,  in- 
clusive. 

An  Act  to  remove  doubts  concerning  the  due 
acknowledgments  of  deeds  by  married 
women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by  Married 
Women  (Ireland)  Act,  1878. 


iff)  P.  322,  ante. 
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THE  MARRIED  AVOMEN'S  PROPERTY  ACT, 

1882, 

AS  AMENDED  BT 

THE  MARRIED  WOMEN'S  PROPERTY  ACT,  1881, 

WITH  PORTIOyS  OF 

THE   FINES  AND   RECX)VERIES   ACT. 


45  &  46  Vict.  c.  76. 
47  &  48  Vict  c.  14. 
8  &  4  Will.  IV.,  c  74. 


45  &  46  VICT.  c.  75. 


An  Act  to  consolidate  and  amend  the  Acts  relating  to  the 
Property  of  Married  Women. 

Whereas  it  is  expedient  to  consolidate   and   amend   the  46  &  46 
Act  of  the  thirty-third  and  thirty-fourth  Victoria,  chapter  p^^bj^* 
ninety-three,    intituled   "The    Married   Women's    Property 
Act,  1870,"  and  the  Act  of  the  thirty-seventh  and   thirty- 
eighth  Victoria,  chapter  fifty,  intituled  "  An  Act  to  amend 
the  Married  Women's  Property  Act  (1870)'*: 

Be  it  enacted,  &c. 

1. — (1.)  A  married  woman  shall,in  accordance  with  the  pro-    46  k  46 
visions  of  this  Act,  be  capable  of  acquiring,  holding,  and    **j^^-^^» 

disposing  by  will  or  otherwise,  of  any  real  or  personal  property ! — 

as  her  separate   property,  in  the  same   manner  as  if   she  ^^^^^^ 
were  afeme  sole,  without  the  intervention  of  any  trustee.^       be  capable 

(2.)  A  married  woman  shall  be  capable  of  entering  intOproj^rty* 

and  rendering  herself  liable  in  respect  of  and  to  the  extent  ^^  ^^ 

,  contract- 

of  her  separate  property  on  any  contract,^  and  of  suing  and  iDg  as  a 

being  sued,'  either  in  contract  or  in  tort,*  or  otherwise,  in  sil^^^'^' 

respects  as  if  she  were  B.feme  sole,  and  her  husband  need  not 

be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 

party  to  any  action  or  other  legal  proceeding  brought  by  or 

taken  against  her^;  and  any  damages  or  costs  recovered  by 

A   A 
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45  &  46    ter  in  any  such  action  or  proceeding  shall  be  her  separate 
Vict  C.75,  _^  jx  1  ^  ,  j-xf- 

§  1.     property ;  and  any  damages  or  costs  recovered  against  ner  in 

any  such  action  or  proceeding  shall  be  payable  out  of  her 

separate  property,  and  not  otherwise. 

(3.)  Every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and 
to  bind  her  separate  property,  unless  the  contrary  be  shown.* 

(4.)  Every  contract  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  her  separate  property  shall  bind  not  only 
the  separate  property  which  she  is  possessed  of  or  entitled  to 
at  the  date  of  the  contract,  but  also  all  separate  property 
which  she  may  thereafter  acquire.^ 

(5.)  Every  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole? 

Equitable  *  Hitherto  a  married  woman  could  have  no  legal  estate,  except  in 
doctrine  of  investments,  under  the  M.  W.  P.  A.  1870,  even  in  property 
separate  belonging  to  her  for  her  separate  use.  The  separate  use  was 
the  creation  of  a  Court  of  Equity,  and  conferred  only  an  equitable 
estate.  Where  property  was  conveyed  or  devised  to  a  mairied  woman 
for  her  separate  use,  without  the  intervention  of  any  trustee,  the  legal 
estate  vested  in  her  and  her  husband  jointly,  and  he  was,  in  equity,  a 
trustee  for  her. 

Whether  the  effect  of  s.  1  (1)  of  the  M.  W.  P.  A.  1882,  is  to  enable  a 

married  woman  to  acquire,  hold,  and  dispose  of  the  legal  as  well  as  the 

Meaningof  equitable  estate  in  her  "  separate  property,"  or  whether  the  scope  and 

separate    effect  of  the  whole  Act  is  merely  to  annex  the  equitable  incident  of  the 

property  .  . 

in  this  Act.  separate  use  to  all  unsettled  property  which  married  women  may  here- 
after acquire,  leaving  the  legal  estate  in  their  husbands,  is  a  question 
which  the  Court  will  probably  be  called  upon  to  decide.  In  the 
M.  W.  P.  A.  1870,  the  various  expressions  "  property  held  and  settled 
to  her  separate  use,"  "  belong  to  the  woman  for  her  separate  use,"  and 
"  to  be  the  separate  property  of  such  woman,''  are  to  be  found.  In  the 
M.  W.  P.  A.  1882,  the  words  "separate  property"  and  "separate  estate  ' 
are  used  throughout,  and  in  s.  13  a  <Hstinction  seems  to  be  drawn  between 
"separate  properly"  under  that  Act  and  the  "separate  use"  in  property 
under  the  former  Acts.  This  renders  it  difficult  to  argue  that  "separate 
property"  in  this  Act  is  merely  equivalent  to  "property  settled  to  her 
separate  use ;"  and  it  would  be  a  narrow  construction  of  an  enabling  Act 
to  restrict  the  power  of  holding  and  disposing  as  a  feme  sole  to  the  equit- 
able estate,  especially  having  regard  to  the  words  "without  the  intervention 
oi  any  trustee."  On  the  other  hand,  the  wording  of  sub-s.  l,when  compared 
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"with  the  emphatic  "  in  all  respects  as  if  she  were  a  feiM  sM^  of  sub-s.  2,  is    45  &  46 
calculated  to  give  rise  to  doubt,  and  it  is  to  be  regretted  that  sub-s.  1  is      g*  f ' '  ^' 
not  more  clearly  expressed.     The  only  judicial  opinions  which  have      ^     * 
been  pronounced  on  it  are  as  follows  :  "  In  my  opinion  the  Act  was  not 
intended  to  alter  any  rights,  except  those  inter  se  of  husband  and  wife." 
Per  Cotton,   L.J.  (A).      "  Her  status  is  changed,  and  she    is   made 
capable  of  acquiring  personal  property  as  if  she  were  a  feme  soky    Per 
Chittt,  J.  (i).     It  would  seem  to  follow  that  the  effect  of  the  sub-section 
as  to  real  estate  is  the  same.    If  so,  a  woman  married  after  Ist  January, 
1883,  simply  retains  under  s.  2  the  legal  estate  in  all  property  belonging 
to  her  as  if  she  had  remained  unmarried,  whether  such  property  be  real  or 
personal.  A  woman  married  before  1883  will  acfjuire,  under  s.  5,  the  legal  Legal 
estate  in  all  property-  real  or  personal  — which  may  devolve  upon  her  after  estate  of  a 
Ist  January,  1883,  if  no  trustee  has  been  appointed.     And  it  remains  to  ^om»»n 
be  seen  whether  the  words  "  in  accordance  with  the  provisions  of  this  in  her 
Act,"  in  8.  1  (1),  will  have  the  effect  of  preventing  a  woman,  whether  separate 
married  before  or  after  1883,  from  calling  upon  any  person  who  holds  ^   ^  ^' 
real  or  personal  property  in  trust  for  her,  absolutely  for  her  separate  use, 
without  restraint  on  alienation,  to  assure  to  her  the  legal  estate  in  such 
property.    See  note  to  s.  6  as  to  property  belonging  to  women  married 
before  1883  and  not  settled  to  their  separate  use. 

*  It  will  be  observed  that  the  capability  of  entering  into  contracts  con-  Power  of 
ferred  upon  a  married  woman  is  only  in  respect  of  her  separate  estate,  married 
As  to  property  which  is  not  her  separate  property,  either  under  this  Act  contract 
or  otherwise,  she  is  incapable  of  entering  into  any  binding  contract,  and 
the  Court  will  not  enforce  specific  performance  either  against  her  or  her 
heir  of  a  contract  to  sell  or  settle  such  property  (j)y  whether  the  contract 
is  entered  into  by  her  husband  alone  (k)  or  she  concurs  therein  (Z),  even 
though  she  may  have  entered  into  the  contract  pursuant  to  the  order  of 
a  Court  of  Equity  (m),  unless  the  contract  is  evidenced  by  some  in- 
strument executed  pursuant  to  the  F.  and  R.  A.,  as  to  which  see  note  3 
to  8.  5,  page  362,  post.     But  she  may  enter  into  a  binding  compromise  in  Power  of 
relation  to  such  property  with  the  sanction  of  a  Couit  of  Equity  (n)  married 
Ajid,  as  it  is  a  maxim  that  those  who  seek  equity  must  do  equity,  she  ^**'^®**  *® 
will  not  be  allowed  to  assert  lier  equity  to  a  settlement  as  against  an  nuse. 
innocent  purchaser  for  value  who  has  been  misled  by  her  fraud  (o). 

Where  a  married  woman   concurs  with  her  husband  in  mortgaging  Where 
property  not  settled  to  her  separate  use  to  secure  the  husband's  debt,  wife  surety 
she  is  treated  as  a  surety  only.     Jf  such  mortgage  be  of  a  reversionary  |,*J^Kj^i,ri»e 


I's 
debt. 


(A)  Jte  March,  Mander  v.  Harris,  (I)  Castle  v.  WUHnson,  L.  R.  5  Oh. 

82  W.  R.  941.  534. 

(t)  Re  March,  Mander   v.  Harris,  (»i)  Field     v.    Moore;      Field    v. 

24  Ch.  D.  222,  229.  Broum,  7  \\  M.  G.  691. 

{j)  Avery  v.  Griffin,  L.   R.   6  Eq.  (n)    WaU  v.  Roiers,  Ti.  R.  9  Eq.  6S. 

606.  (o)  Skarpe  v.  Pay,  L.  F.  4  Ch.  35  ; 

(*)  Barnes  v.    Wood,  L.   R.  8   Eq.  Re  Lush's  Trusts,  L.  R.  4  Ch.  591 ; 

424.  Cooke  v.  WiUianis,  11  W.  R.  504. 

A  A  2 


Digitized  by  CjOOQ IC 


35G 


THE  MARRIED  WOMEN'S   PROPERTY   ACT,   1882. 


45&46 
Vict.  c.  75, 

§t 


Contracts 
by  married 
women 
bind  their 
separate 
estate. 


Wife  con- 
tracting as 
agent  for 
husband. 


Presump- 
tion of 
authority 
to  bind 
husband 
may  be 
rebutted. 


interest,  the  mortgagee  cannot  enforce  bis  security  until  it  falls  into 
possession,  unless  the  terms  of  the  deed  expressly  authorise  him  to  do 
80  (p);  and  where  a  decree  for  judicial  separation  was  made  before  a 
reversionary  interest  so  mortgaged  fell  into  possession,  the  married 
woman  was  held  entitled  to  it  as  against  the  mortgagee  (q). 

The  provision  that  a  married  woman  shall  be  capable  of  rendering  her- 
self liable  in  respect  of  her  separate  property  on  any  contract  is  founded 
upon  the  rule  which  has  hitherto  prevailed  in  equity  that  the  general 
engagements  of  a  married  woman  may  be  enforced  against  her  separate 
estate  (r),  especially  if  she  held  herself  out  as  a  feme  solcy  or  a  woman 
who  had  separate  property  («),  or  if  her  engagements  were  such  that  they 
could  only  be  satisfied  by  resorting  to  her  separate  estate  {t\  as  when 
money  to  pay  for  board,  lodging,  and  other  necessaries  was  lent  to  a 
married  woman  living  apart  from  her  husband ;  and  it  would  seem  that 
the  claim  of  her  creditors  is  not  barred  by  the  Statutes  of  Limitation  as 
against  property  held  in  trust  for  her  separate  use  (u).  Creditors  may 
also  proceed  against  her  separate  estate  after  her  deatli ;  and  before  the 
M.  W.  P.  A.  1882,  her  executor  had  no  right  of  retainer,  her  property 
being  necessarily  equitable  assets  (x);  but  if  a  married  woman  has,  under 
this  Act,  the  legal  estate  in  her  separate  property,  the  right  of  retainer 
would  seem  to  arise. 

Although  under  this  section  every  contract  of  a  married  woman 
is  primd  facie  with  intent  to  bind  her  separate  estate,  the  question 
must  often  arise,  whether  goods  ordered  by  her,  or  contracts  entered 
into  by  her,  are  so  ordered  or  entered  into  on  her  own  account  or  as 
agent  for  her  husband.  Where  she  has  authority,  express  or  implied, 
to  pledge  his  credit,  and  does  not  expressly  contract  on  the  credit  of  her 
separate  estate,  the  husband  will  be  liable.  A  wife  has  no  authority 
to  pledge  her  husband's  credit  for  mere  luxuries  (y).  And  "although 
there  is  a  presumption  that  a  woman  living  with  a  man,  and  represented 
by  him  to  be  his  wife,  has  his  authority  to  bind  him  by  her  contract  for 
articles  suitable  to  that  station  which  he  permits  her  to  assume,  still 
this  presumption  is  open  to  be  rebutted."  Per  Erle,  C.J.  (z).  There- 
fore, where  a  husband  supplies  his  wife  with  an  allowance  to  buy  clothing 
for  herself,  or  for  herself  and  daughters,  and  forbids  her  to  pledge  his 
credit,  he  is  not  liable  for  clothing  bought  by  her  upon  credit  (a), 


(p)  Stamford  Banking  Company  v. 
BaU,  10  W.  R.  19tJ. 

{q)  Be  Insole,  L.  R.  1  Eq.  470. 

(r)  Joknton  v.  OaUayher,  3  D.  P.  J. 
494 ;  Bavies  v.  Jenkins,  6  Ch.  D.  728 ; 
Matthtwman's  case,  L.  R.  3  Eq.  781; 
Butler  V.  Cumpston,  L.  R.  7  Eq.  16 ; 
Be  London,  Bombay*  <fc  Mediterranean 
Bank,  18  Cb.  D.  681;  Pike  v.  Fitz- 
gibbon  and  Martin  v.  Fitzgibbon,  17 
Ch.  D.  454;  Ihtrrani  v.  Rickctts,  8  Q. 
B,  D.  177. 


(«)  McHenry  v.  Davits,  L.  R.  10  Eq. 
88 ;  CoUeU  v.  Dickenson,  11  Ch.  D. 
687. 

(t)  Picard  v.  Iline,  L.  R.  5  Ch.  274. 

(m)  Hodgson  v.  Williamson,  15  Ch. 
D.  87. 

{x)  Be  Poole,  Thompson  v.  Bennett, 
6  Ch.  D.  739. 

(y)  PhiUipson  v.  Eayter,  L.  R  6 
C  P  88 

\z)  JoUy  V.  Bees,  15  C.  B.  N.  S.  640. 

(a)  Jolly  V.  Bees,  15  C.  B.  N.  S.  658. 
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altbougli  the  tradesman  may  have  no  knowledge  of  the  prohibition  (6).     45  k  46 
"  The  wife  cannot  make  a  contract  binding  on  her  husband  unless  he  ^**1'  J  ^^» 
givesberauthority  as  his  agent  to  do  so."  Per  Erle,  C.J.  (c).     But  he  is        ^  ^' 
bound  to  supply  her  with  necessaries  or  provide  her  with  the  means  of  Implied 
supplying  herself,  and  if  he  fails  to  do  so,  she  will  have  implied  authority  authority 
to  provide  them  for  herself,  and  to  pledge  his  credit  for  that  purpO!»e.  h«gk?n(i 
Therefore,  a  husband  who  has  deserted  his  wife  is  liable  to  repay  sums  for  neces- 
advanced  to  her  and  applied  for  her  support  ((i),  and  to  pay  her  legal  Bwiea. 
expenses  reasonably  incurred  (e).     And  where  a  wife  took  successful 
proceedings  against  her  husband  for  a  divoi'ce  on  the  ground  of  cruelty 
and  adultery,   her  extra  costs   beyond    party  and    party  costs  were 
held  to  be  necessaries  for  which  the  husband  was  liable  (/). 

Where  a  wife  who  has  only  a  small  separate  income  lives  apart  from 
her  husband,  she  has  authority  to  pledge  his  credit  for  the  clothing  of 
his  child,  of  which  she  has  the  custody  under  a  judge^s  order  (g).  But 
if  she  is  living  apart,  and  has  made  her  own  terms  as  to  income,  and  such 
income  is  duly  paid,  she  has  no  authority  to  pledge  her  husband's  credit 
even  for  necessaries  (h).  And  where  the  wife  of  a  lunatic  lived  with  his 
children  in  his  leasehold  house,  and  received  and  had  control  of  the 
whole  of  his  income,  except  the  cost  of  his  maintenance,  he  was  held 
not  liable  for  the  cost  of  repairs  to  the  house  ordered  by  her  (t).  In 
cases  where  a  wife  has  authority,  express  or  implied,  to  pledge  her 
husband's  credit,  his  estate  is,  of  course,  liable  after  his  death  (k), 

*  A  married  woman  may  sue  in  her  own  name,  without  joining  her 
husband  in  respect  of  a  tort — e,g.y  trespass  and  assault — committed 
before  the  passing  of  this  Act,  and  the  damages  recovered  will  be  her 
separate  property  (l).  And  inasmuch  as  her  right  to  sue  as  a  feme  sole 
only  arose  on  1st  January,  1883,  time  will  run  against  her  under  the 
Statutes  of  Limitation  from  that  date  only  (m).  She  may  also  be  sued 
alone  (n) ;  and  it  has  been  held  that  judgment  may  be  signed  against 
her,  in  all  respects  as  if  she  were  a  feme  sole  (o).  But  execution  can 
only  issue  against  her  separate  estate  which  is  free  from  restraint  on 
anticipation  ;  and  it  has  now  been  laid  down  that  judgment  against  her 
should  be  limited  to  such  separate  estate  (p), 

*  Before  the  M.  W.  P.  A.  1882,  the  separate  estate  of  a  married  Personal 
woman,  though  liable  for  her  general  engagements,  was  not  liable  in  Ability  of 

(b)  Debenham  v.  MaUm,  6  App.  Gas.       Q.  B.  51. 

24,  5  Q.  B.  D.  894.  {k)  Wilton  v.  Ford,  L.  R  8  Ex.  68. 

(c)  /oWy  V.  i2<!w,  15C.B.N.S.639.  (l)    Weldon    v.     Winslow,    W.    N. 
(rf)  Jenner  v.  Morris,  8  D.  F.  J.       (1884),  p.  184;  28  S.  J.  786. 

45;  Deare  v.  Soutteny  L.  R.  9  Eq.  151.  (wi)   Wddon  v.  NeaL,  82  W.  R.  828. 

[e)   Wilson  v.  Ford,  L.  R.  8  Ex.  63.  (n)  OUmce*ter shirt  Banhivg  Co,  v. 

(/)  OUawavY,  Hamilton,  3  C.F,D,  Phillips,  W.    N.   (1884),   p.   76;    Re 

893.  Martin,  W.  N.  (1884),  p.  164. 

(g)  Bazdey  v.  Forder,  L.  R.  8  Q-  B.  (o)  Perks  v.  Mylrea,  28  S.  J.  841; 

559.  W.  N.  (1884)  64. 

(A)  Eastland  v.  Burchdl,  8  Q.  B.  D.  (p)  BwrsiU  v.  Tanner,  32   W.  R. 

482.  827.     See  also  Savile  v.  Kane^  28  S. 

(t)  Richardson  v.  Dubois^  L.  R.  5  J.  548. 
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45  &  46 
Vict.  c.  76, 

§1. 
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leHptH't  of  her  general  torts,  e.g.,  breachca  of  trust,  a8  they  were  in  law 
tlie  tort«  of  lier  h unhand,  and  she  could  not  make  herself  personally 
liable  either  in  contract  or  in  tort  (m). 

^  Formerly  it  was  necessary  to  make  the  husband  of  a  married  woman 
a  party  to  all  actions,  except  proceedings,  to  render  her  separate  estate 
liable,  and  even  in  such  an  action  it  was  held  in  the  C.  P.  Division  that 
he  ought  to  be  a  defendant  (n).  But  in  other  cases  (o)  her  separate 
estate  was  declared  liable,  although  neither  her  husband  nor  her  tmsttes 
were  made  defendants. 

0  Subsect.  3  is  founded  on  the  equitable  rule  laid  down  by  Turner 
and  Knioht-Bruce,  L.JJ.,  as  follows:  "The  Court  is  bound  to  impute 
to  her  the  intention  to  deal  with  her  separate  estate,  unless  the  contrary 
is  clearly  })roved  (;;). 

7  Subsect  4  reverses  the  previous  equitable  rule,  which  was  that  a 
married  woman's  contract  bound  only  the  alienable  separate  property 
which  she  possessed  at  the  date  of  the  contract,  and  which  remained  her 
separate  property  at  the  date  of  judgment  (q) ;  and  as  there  was  no 
charge  until  judgment,  she  might  alienate  such  property  before  judg- 
ment (r),  and  would  not  be  restrained  by  injunction  from  doing  so 
pendente  lite  (s).  QwEve,  whether  this  sub-section  is  retrospective,  so  as 
to  render  after-acquired  separate  proi)erty  liable  in  respect  of  contracts 
entered  into  before  the  passing  of  the  Act  {t). 

As  to  the  liability  of  a  married  woman's  separate  estate  in  respect  of 
her  ante-nuptial  debts,  see  note  to  s.  13,  p.  349,  post. 

8  Before  the  M.  W.  P.  A.  1882,  it  was  held  that  a  married  woman  who 
had  been  sued  at  law  for  an  ante-nuptial  debt  under  s.  12  of  the 
M.  W.  P.  A.  1870,  could  not  be  made  a  bankrupt ;  though  doubts  were 
expressed  whether  an  adjudicixtion  could  not  have  been  made  if  she  had 
possessed  separate  property  {n).  These  doubts  were  set  at  rest  by  a  sub- 
seciuent  ca«e,  in  which  it  was  expressly  held  that  a  married  woman 
possessed  of  separate  estate  could  not  be  made  a  bankrupt  (t?).  It  may, 
tlierefore,  be  considered  as  Fettled  that  an  adjudication  can  now  only  be 
made  against  a  married  woman  if  she  has  carried  on  a  business  as  her 
separate  projjerty. 


(m)  Johrison  v.  Gallagher,  3  D.  F.  J. 
519;  Atirood  v.  Chichester,  3  Q.  B.  D. 
722;  Durrant  v.  Ricketts,  8  Q.  B.  D. 
177. 

(n)  Hancocks  v.  Demeric-Ldbletchtf 
8  C.  P.  D.  197. 

(o)  Williams  V.  Mercier,  9  Q.  B.  D. 
337;  Varies  v.  Jenkins,  6  Ch.  D.  728. 

{p)  Johnson  v.  QaUagher,  3  D.  F.  J. 
494,  620.  Compare  Martin  v.  Pitz- 
gibbon,  17  Ch.  D.  464. 


(7)  MaHin  v.  Fitzgtbbon,  17  Ch.  D. 
454. 

•    (f )  Johnson  V.  Gallagher,  3  D.  F.  J. 
494. 

(«)  Robinson  v.  Pickering,  16  Ch.  D. 
660  (reversing  Malins,  V.-C,  ibid. 
371). 

{t)  Conolan  v.  Lei/land,  28  S.  J.  619. 

(m)  £x  parte  Holland,  L.  R.  9  Ch. 
307—811. 

(v)  ExparU  Jones,  12  Ch.  D.  484. 
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SEPARATE   ESTATE — ^MARRIAGE  AFTER   1882. 

2.  Every  woman  who  marries  after  the  commencement  of    f^  *  *^ 
this  Act  shall  be  entitled  to  have  and  to  hold  as  her  separate     R  2, 
propeii-y  and  to  dispose  of  in  manner  aforesaid^  all  real  and  p^^    ^^ 
personal  property  which  shall  belong  to  her  at  the  time  of  of  a 
marriage,  or  shall  be  acquired  by  or  devolve  upon  her  after  marr^ 
marriage,  including  any  wages,  earnings,  money,  and  property  ^^^  **j® 
gained  or  acquired  by  her  in  any  employment,  trade,  or  occu-  held  by 
pation,  in  which  she  is  engaged,  or  which  she  carries  on  h^^ *®^ 
separately   from   her   husband,   or  by   the   exercise   of  any 
literary,  artistic,  or  scientific  skill.^ 

*  "  In  manner  aforesaid  "  referd  to  the  words  "  by  will  or  otherwise," 
.  .  .  .  "  in  the  same  manner  as  if  she  were  a  feme  8ole,  without  the 
intervention  of  any  trustee,"  in  s.  1  (1).    See  note  thereto,  p.  354,  ante, 

*  The  following  cases,  as  to  what  constitutes  a  separate  business  by  a  What  con- 
married  woman,  though  decided  before  this  Act  came  into  operation,  '**^^"*^ 
may  be  usefully  referred  to.  h^^  of 

Where  a  husband  permitted  his  wife  to  continue  to  carry  on  in  her  married 
own  name,  and  with  a  separate  banking  account,  a  business  which  she  ^<^™"*- 
had  commenced  before  marriage,  and  she  had  the  sole  management  of  it, 
but  received  occasional  assistance  from  her  husband,  it  was  held  that 
the  stock-in-trade  and  capital  of  the  business  belonged  to  the  wife 
for  her  separate  use,  and  that  the  legal  personal  representative  of  her 
husband  had  no  right  thereto  (x). 

And  goods  belonging  to  a  business  bond  fide  carried  on  by  a  married 
woman  separately  from  her  husband  cannot  be  taken  in  execution  for 
the  husband's  debt,  although  the  business  may  originally  have  been  his  (y). 

But  when  such  a  claim  is  made  by  a  woman  after  her  husband's 
death,  the  Court  will  require  very  clear  and  full  evidence  to  establish  it 
The  uncorroborated  statement  of  the  claimant  is  not  sufficient  (z). 


LOANS  BY  WIFE  TO   HUSBAND. 

3-  Any  money  or  other  estate  of  the  wife  lent  or  intrusted   f5  &  46 
by  her  to  her  husband  for  the  purpose  of  any  trade  or  busi-      •  g    ' 

ness  carried  on  by  him,  or  otherwise,  shall  be  treated  as  assets 

of  her   husband's  estate  in  case  of  his  bankruptcy,  under  ^^l^  ^ 
reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor  for  husband. 

{x)  Ashworth  v.  Outram^  5  Ch.  D.  {z)   Re     WhiUdker,     WhiUaker    v. 

923.  WhiUakery  21  Ch.  D.  657. 

(y)  LoveU  v.  Newton^  i  C.  P.  D.  7. 
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45&46 
Vict.  c.  75, 


§3. 


Mortgage 
to  secure 
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wife  to 
husband. 


the  amount  or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  of  the  other  creditors  of  the  husband  for 
valuable  consideration  in  money  or  money's  worth  have  been 
satisfied.^ 

^  Tlie  effect  of  this  section  ie  to  place  a  married  woman  who  lends 
money  to  her  husband  in  a  position  similar  to  that  of  a  person  who 
lends  money  to  a  trader  under  an  agreement  in  writing  pursuant  to  the 
Partnership  Law  Amendment  Act,  1865  (a). 

Notwithstanding  s.  6  of  that  Act,  a  mortgage  by  the  borrower  to  the 
lender  was  supported  as  against  the  borrower's  trustee  in  liquidation  (6) ; 
and  although  that  section  is  worded  differently  from  s.  3  of  the  M.  W. 
P.  A.,  the  principle  upon  which  the  mortgage  was  supported  appears 
equally  applicable  to  the  case  of  a  mortgage  by  a  husband  to  his  wife, 
having  regard  to  the  powers  of  contracting  and  taking  legal  proceedings 
now  possessed  by  a  married  woman. 


45&46 
Vict.  c.  75, 

§4. 

Execution 
of  general 
power. 
Effect  of 
exercise  of 
general 
power  of 
appoint- 
ment bv 
married 


GENERAL   POWER — LIABILITY  TO  DEBTS. 

4.  The  execution  of  a  general  power  by  will  by  a  married 
woman  shall  have  the  effect  of  making  the  property  appointed 
liable  for  her  debts  and  other  liabilities  in  the  same  manner 
as  her  separate  estate  is  made  liable  under  this  Act.^ 

^  Before  this  enactment  it  was  established  in  equity  (notwithstanding 
a  decision  to  the  contrary  (c),  which  must  be  considered  as  overruled) 
that  property  over  which  a  married  woman  had  a  general  power  of 
appointment  by  deed  or  will,  coupltd  with  a  life  estate  for  her  separate 
use,  with  or  without  power  of  anticipation,  was  liable  for  her  debts  and 
general  engagements,  even  though  she  had  exercised  the  power  by  will. 
Such  a  power  in  effect  gives  her  the  absolute  dominion  over  the  pro- 
perty, and  enables  her  to  appoint  to  hei*  own  separate  use  (cQ.  The 
same  rule  has  been  applied  to  a  case  where  the  power  to  appoint  was  by 
will  only  (e). 


45&46 
Vict,  c  75, 

§g- 

Property 


SEPARATE  PROPERTY — MARRIAGE  BEFORE   1883. 

6.  Every  woman  married  before  the  commencement  of  this 
Act^  shall  be  entitled  to  have  and  to  hold^  and  to  dispose  of 
in  manner  aforesaid^  as  her  separate  property  all  real  and 


(a)  28  &  29  Viot.  c.  86. 

(6)  £x  parte  SkeUy  4  Ch.  D.  789. 

(c)  Blackford  v.  WooUey,  11  W.  R. 
478. 

(d)  London  Chartered  Bank  of  Aus- 
tralia V.  Lemprieret  L.  K.  4  P.  C.  572, 
overruling  S/iaUock  v.  Shattocky  L.  R. 


2  Eq.  J  82;  Mayd  v.  Pidd,  8  Ch.  D. 
587. 

(«)  Re  Harvey,  Godfrey  v.  Harben, 
13  Ch.  D.  216  ;  Hodges  v.  Hodgea,  20 
Ch.  D.  749.  C/ompare  Paul  v.  Paul, 
20  Ch.  D.  742,  and  Willoughhy  Os- 
borne V.  Holyoake,  22  Ch.  D.  238. 
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personal  property,  her  title   to  which,  whether  vested   or  yj^*  ^75 
contingent,  and  whether  in  possession,  reversion,  or  remainder,      ft  g^ 

shall  accrue  after  the  commencement  of  this  Act,^  including — — 

any  wages,  earnings,  money,  and  property  so  gained  or  ac-  after  the 
quired*  by  her  as  aforesaid.  ^^  ^^  • 

^  •'  woman 

1  Where,  by  a  will  made  in  1880,  a  testatrix,  who  died  in  1883,  gave  all  married 
her  property  "  unto  my  residual  legatee  "  X.  and  A.  B.  and  B.  B. "  his  wife  ^f?'^^ 
to  and  for  their  own  use  and  benefit  absolutely,"  it  was  held,  reversing  ^^^  ^y 
the  decision  of  Chitty,  J.,  that  the  three  persons  did  not  take  as  joint  her  as  a 
tenants  in  equal  thirds,  but  that  X.  took  one  moiety  and  the  husband  /"»**  •^^ 
and  wife  took  the  other  moiety  in  equal  shares,  the  wife  taking  her  one- 
fourth  share  for  her  separate  use  (/).   "  In  applying  the  M.  W.  P.  A.  to  wills 
made  before  the  Act  was  passed,  care  must  be  taken  not  to  make  it  operate 
retrospectively  further  than  is  unavoidable."    Per  Lindley,  L.J.  (g). 

In  Baynton  v.  CoUins  (^),  Chitty,  J.,  observed  that  there  were  five  Reversion- 
kinds  of  title  mentioned,  and  if  any  of  them  accrued  after  the  date  of  ^'J^' 
the  Act  it  came  within  this  section.     The  fair  meaning  to  be  attributed  nj^pried 
to  the  words  **  the  title  to  which  shall  accrue  due  after  the  commence-  women, 
ment  of  the  Act "  when  referring  to  a  title  in  reversion  or  remainder, 
was  "  accrue  due  in  possession."    ...     A  further  efi'ect  of  this  section, 
and  probably  one  of  its  objects,  was  to  enable  married  women  to  deal 
with  their  reversionary  interests  without  the  aid  of  Malins'  Act.     He, 
therefore,  held,  that  a  woman  married  before  1883  was  entitled  to  pay- 
ment on  her  separate  receipt,  of  a  share  in  a  fund  to  which  she  was  prior 
to  1883  entitled  in  remainder,  and  which  fell  into  possession  on  the 
death  of  the  tenant  for  life  after  Jan.  1,  1883  (t). 

A  husband  need  not  take  out  administration  to  his  wife  in  order  to 
complete  his  title  to  her  reversionary  interest  in  leaseholds  (A;).  As  to 
the  effect  of  s.  19  on  s.  5,  see  Re  Stonor  (l). 

2  Women  married  after  the  9th  of  August,  1870,  are  also  entitled  for 
their  separate  use  to  certain  property,  as  defined  in  ss.  7  and  8  of  the 
M.  W.  P.  A.  1870  (m),  which  is  repealed  by  s.  22  of  the  M.  W.  P.  A.  1882, 
subject  to  the  proviso  that  such  repeal  shall  not  affect  any  right  acquired 
while  the  repealed  Act  was  in  force.  Sects.  7  and  8  of  the  Act  of  1870 
are,  therefore,  still  of  considerable  practical  importance.  They  are  as 
follows : — 

SEPARATE  USE  UNDER  M.   W.  P.  A   1870. 

[7.  Where  any  woman  married  after  the  passing  of  this   88  &  84 
Act  shall  during  her  marriage  become  entitled  to  any    ^j*y     * 

if)  Re  March,  Mander  v.  ITarrU,  N.  (1884),  p.  28.  PertonaUy 

24  Ch.  D.  222.  {k)  Re  BeOamy,  Elder  v.  Pearton, 

iff)  Ibid.  25  Ch.  D.  620. 
(A)  28  S.  J.  674.  {I)  24  Ch.  D.  195. 

(i)  Ibid.    Compare  Re  Emery,  W.  (m)  88  k  84  Vict.  c.  98. 
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45&46 
Vict.  c.  75, 

§5. 

33&34 
Vict  c.  93, 

§7. 

not  ex- 
ceeding 
£200 
under 
M.  W.  P. 
A,  1870. 

33&34 
Vict  c  93, 

§8. 
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A.  1870. 


46&47 
Vict  c.  61, 

§26. 

Status  ol 

married 

women 

under 

Agricvd- 

tural 

Holdings 

Act 


peraoncd  property  aa  next  of  kin  or  one  of  the  next  of  kin 
of  an  intestate,  or  to  any  sum  of  money  not  exceeding 
two  hundred  pounds  under  any  deed  or  wUl,  such  pro- 
peHy  shall,  subject  and  without  prejudice  to  the  trust  of 
any  settlement  affecting  the  same,  belong  to  the  woman  for 
her  separate  use,  and  her  receipts  alone  shall  be  a  good 
discharge  for  the  same.] 
[8.  Where  any  freehold,  copyhold,  or  customaryhold  propeiiy 
shall  descend  upon  any  woman  married  after  the  passing 
of  this  Act,  as  heiress  or  co-heiress  of  an  intestate,  tJie 
rents  and  profits  of  such  property  shall,  svbject  and  with- 
out prejudice  to  the  trusts  of  any  settlcTnent  affecting  the 
same,  belong  to  such  womxin  for  her  separate  use,  and  her 
receipts  alone  shall  be  a  good  discharge  for  the  sam^.] 

All  property  coming  to  a  married  woman  as  next  of  kin  of  an  intestate 
was  held  to  belong  to  her  for  her  separate  use  under  s.  7  of  the 
M.  W.  P.  A.  1870,  the  limit  of  £200  therein  mentioned  being  applicable 
only  to  property  coming  to  her  under  deed  or  will  (t). 

A  pension  payable  to  the  widow  of  a  civil  servant  out  of  the  East 
India  Company's  Trust  Fund  also  belongs  to  her  for  her  separate  use 
during  any  subsequent  coverture  (j).  And,  of  course,  furniture  pur- 
chased by  a  married  woman  out  of  the  savings  of  her  separate  income  is 
her  separate  property  {k). 

Section  26  of  the  Agricultural  Holdings  (England)  Act,  1883  (/)  pro- 
vides as  follows : — 

[A  woman  married  before  the  commencement  of  the  Married 
Women's  Property  Act,  1882,  entitled  for  her  separate  use 
to  land,  her  title  to  which  accrued  before  such  commence- 
ment as  aforesaid,  and  not  restrained  from  anticipation, 
shall,  for  the  purposes  of  this  Act,  be  in  respect  of  land  as 
if  she  was  unmarried. 

Where  any  other  woman  married  before  the  commencement 
of  the  Married  Women's  Property  Act,  1882,  is  desirous  of 
doing  any  act  under  this  Act  in  respect  of  land,  her  title 
to  which  accrued  before  such  commencement  as  aforesaid, 
her  husband's  concurrence  shall  be  requisite,  and  she  shall 
be  examined  apart  from  him  by  the  county  court,  or  by 

(t)  Re  Vos9,  VoM  y.  Fow,  13  Ch.  D.  (*)  Ihincan  v.  Cashin,  L.  R.  10  Q. 

604.  B.  654. 

U)  Re  Peacock,  10  Ch.  D.  490.  {l)  46  &  47  Vict,  c  61. 
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the  judge  of  the  county  court  for  the  place  where  she  for    f  5  k  46 
the  time  being  is,  touching  her  knowledge  of  the  nature      g  g^ 

and  effect  of  the  intended  act,  and  it  shall  be  ascertained 

that  she  is  acting  freely  and  voluntarily.] 

5  "  In  manner  aforesaid  "  refers  to  the  words  "as  if  she  were  a  feme  Marriage 
»o^«"  in  8. 1  (1).     Unless  a  restraint^  on  anticipation  or  alienation,  was  ex-  before 
pressly  imposed  (as  to  which  see  s.  19  and  notes  thereto,  p.  3d9y  post),  the  p^^^  ^f 
power  of  disposition  was  always,  in  equity,  incident  to  the  separate  dispoei- 
estate  of  a  married  woman,  as  well  in  real  as  personal  estate,  either  by  ^^^' 
act  inter  vivos  or  by  will  (m);  and  if  she  makes  no  will  her  husband 
takes,  not  by  marital  right,  but,  on  taking  out  administration,  as  next 
of  kin  (n).     But  as,  during  coverture,  she  can  make  a  valid  will  of  her 
separate  estate  only,  any  will  executed  by  her  during  coverture  cannot 
pass  property  acquired  by  her  after  her  husband's  death  (o).    Kor  will 
a  renunciation  by  her  husband  of  his  rights  enable  her  to  make  a  valid 
will  of  her  real  estate  (p).    Although,  if  restrained  from  anticipation, 
she  cannot  dispose  of  the  income  of  her  real  estate  during  coverture, 
she  may  bar  and  dispose  of  her  estate  tail,  subject  to  her  life  interest 
therein  (q).    As  to  powers  of  a  married  woman  under  the  S.  L.  A.  1882, 
see  8.  61  of  that  Act,  p.  529,  post. 

Every  disposition  by  a  married  woman  of  her  separate  estate  may  be 
made  without  the  formalities  prescribed  by  as.  77  et  seq.  of  the  Fines 
and  Recoveries  Act  (r).  But  such  a  disposition  of  land  by  a  woman 
married  before  1883,  can  only  affect  the  wife's  equitable  estate;  and  in 
order  to  pass  the  bare  legal  estate  the  concurrence  of  her  trustees  (if 
any)  is  necessary ;  and  if  there  are  no  trustees  it  is  conceived  that  the 
bare  legal  estate  can  only  be  passed  by  an  acknowledged  deed  in  which 
the  husband  concurs,  unless  his  concurrence  is  dispensed  with  under 
8.  91  of  the  F.  and  R.  A.,  as  to  which  see  p.  380,  post, 

A  woman  married  before  the  Ist  of  January,  1883,  is,  with  regard  to  Power  of 
property  not  belonging  to  her  for  her  separate  use,  still  under  the  same  disposition 
disabilities  as  before  the  passing  of  the  M.  W.  P.  A.  1882.    Subject  to  separate 
the  exceptions  above  mentioned,  and  to  certain  provisions  enabling  land  estate, 
of  a  married  woman  to  be  conveyed  for  public  purposes  («),  she  can 
dispose  of  only  her  real  estate,  or  of  any  interest  therein,  only  by  deed  Real 
acknowledged  under  the  F.  and  R  Act  as  amended  by  the  C.  A.  1882,  ^^t**^* 
"  The  fee  simple  of  a  wife  may  be  affected  by  a  trust  for  her  separate 
use  in  one  of  three  ways :  (1)  by  conveyance  to  a  trustee  or  a  declaration 
of  trust  by  the  wife  before  marriage,  if  made  with  the  husband's  con- 
Cm)  Taylor  v.   Meads,  i  D.  J.  S.  {p)  Dye  v.  Ih/e,  13  Q.  B.  D.  147. 
697;  Pa/ringUm  v.  Parker,  L.  R.  4  Eq.  [q)  Cooper  y.Macdonald,7  Ch.D.288. 
116 ;  Lerkmere  v.  Brotkeridge,  32  B.-          (r)  Pride  v.  Bubb,  L.  R.  7  Ch.  64. 
853,  369;  TuUeU  v.  Armstrong,  1  B.  1,          («)  8  Vict  c.  18,  s.  7;  13  &  14  Vict. 
4  M  &  Cr.  377.                                           c.  31,  s.  6 ;  4  &  5  Vict.  c.  38,  s.  5  ; 
(n)  Fettiplaccy.GorgeSy  1  Ves.  Jr.46.       23  &  24  Vict  c.  112,  s.  47;  86  A  87 
(o)  WiUockv.  Noble,  L. R.  7 H. L. 580.      Vict  c.  50,  s.  3. 
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45^46 
Vict  c.  76, 

§5. 

Person- 
alty. 


Rever- 
sionaiy 
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Choses  in 
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sent;  (2)  by  an  agreement  between  the  intended  husband  and  wife 
before  marriage ;  and  (3)  by  an  acknowledged  assurance  by  a  wife  after 
marriage."  Per  Brbtt,  M.R.,  Bowen  and  Fry,  L.JJ.  (<).  She  may 
dispose  of  her  absolute  vested  interest  in  personal  estate  not  settled 
to  her  separate  use  with  the  concurrence  of  her  husband  without 
acknowledgment  or  other  formality,  such  personalty  being  in  law  the 
property  of  her  husband.  By  virtue  of  Sir  R.  Malina'  Act  (t)  she  may, 
with  the  concurrence  of  her  husband,  dispose  by  deed  acknowledged 
under  the  F.  and  R.  Act  of  any  reversionary  interest  in  personalty  her 
interest  in  which  has  accrued  under  an  instrument  dated  after  the  31st 
of  December,  1867.  But,  neither  she  nor  her  husband  can  make  any 
disposition  which  will  bind  her  if  she  survives  him  of  any  reversionary 
interest  in  personalty,  her  title  to  which  has  accrued  imder  an  instrument 
of  an  earlier  date  than  the  1st  of  January,  1858,  or  of  any  chose  in 
action  belonging  to  her  and  not  reduced  into  possession  by  her  husband 
during  coverture. 

Choses  in  action  to  which  women  married  either  before  or  after  the  1st 
of  January,  1883,  become  entitled  after  that  date  will  of  course  belong 
to  them  for  their  separate  use,  but  a  chose  in  action  to  which  any  woman 
then  married  became  entitled  before  that  date  will  belong  to  her  husband 
if  he  reduces  it  into  possession  during  the  coverture.  If  not,  it  will, 
upon  the  death  of  either,  belong  to  the  survivor  :  if  the  wife,  in  her  own 
right ;  If  the  husband,  upon  taking  out  administration  to  his  wife. 

In  the  event  of  a  judicial  separation,  or  a  protection  order,  the  wife's 
choses  in  action  not  reduced  into  possession  belong  to  her  as  if  she  were 
a  feme  sole  (u).  As  to  what  amounts  to  reduction  into  possession  in 
various  cases  (y),  see  the  cases  cited  below. 

Sections  77  to  84  and  89  to  92,  inclusive,  of  the  F.  and  R.  Act  are  the 
unrepealed  portions  of  ihat  Act  which  relate  to  dispositions  of  property 
by  married  women. 

Section  77  is  as  follows  : — 


CONVEYANCE  UNDER  F.  AND  R.  A. 


8  4  4  [77.  And  be  it  further  enacted,  that  after  the  thirty-first  day 
c  74,  *  of  December,  one  thousand  eight  hundred  and  thirty-three, 
§  77,        it  shall  be  lawful  for  every  married  woman,  in  every  case 


Convey- 


(«)  Dye  y.  Dye,  13  Q.  B.  D.  147, 
156. 

(0  20  &  21  Vict  0.  67. 

(tt)  John8<m  V.  Lander,  L.  R.  7  Eq. 
228 ;  NickoUon  v.  Drury  Buildings 
Estate  Co.,  7  Ch.  D.  48. 

(v)  Fleet  V.  Perrins,  L.  R  8  Q.  B. 
586,  L.  R.  4  Q.  B.  500;  Scrvtton  v. 
PaUUlo,  L.  R.  19  Eq.  869;  AUchison 
V.  Dixon,  L.  R.  10  Eq.  689 ;  Parker 


V.  Lechmere,  12  Ch.  D.  256;  Nicholton 
V.  Drury  Buildings  Estate  Co,,  7  Ch. 
D.  48 ;  Re  Coward  and  Adam*s  Pur* 
chase,  L.  R.  20  Eq.  179  ;  Be  JU.  A, 
Harding,  L.  R.  2  P.  &  M.  394 ;  ^ 
Barber,  Dardier  v.  Chapman,  11  Ch. 
D.  442;  Etport  v.  ChiM,  L.  B.  20  Eq. 
454;  Per\fold  v.  Mould,  L.  R.  4  Eq. 
662. 
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except  that  of  being  tenant  in  tail,  for  which  provision  is  ^5  &  46 
already  made  by  this  Act,  by  deed  to  dispose  of  lands  of     §  g.    * 
any  tenure  and  money  subject  to  be  invested  in  the  pur-     g  &  4 
chase  of  lands,  and  also  to  dispose  of,  release,  surrender,  or  Will.  IV. 
extinguish  any  estate  which  she   alone,  or  she  and  her    R  77, 

husband   in  her  right,  may  have  in   any  lands   of  any 

tenure,  or  in  any  such  money  as  aforesaid,*  and  also  to  ^^ed 
release  or  extinguish  any  power  which  may  be  vested  in  ^?^*^' 
or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any  husband's 
tenure,  or  any  such  money  as  aforesaid,  or  in  regard  to  any  ^"^'' 
estate  in  any  lands  of  any  tenure,  or  in  any  such  money  as  under 
aforesaid,  as  fully  and  effectually  as  she  could  do  if  she  R^^eries 


were  a  feme  sole ;  save  and  except  that  no  such  disposi-  ^^^ 


Not  to 


to 


tion,  release,  surrender,  or  extinguishment  shall  be  valid  ^^^J^ 
and  effectual  unless  the  husband  concur  in  the  deed  by  copyholds 
which  the  same  shall  be  effected,  nor  unless  the  deed  be  |"  *^ 


'  cases. 


acknowledged  by  her  as  hereinafter  directed:  Provided 
always,  that  this  Act  shall  not  extend  to  lands  held  by 
copy  of  court  roll  of  or  to  which  a  married  woman,  or  she 
and  her  husband  in  her  right,  may  be  seised  or  entitled 
for  an  estate  at  law,  in  any  case  in  which  any  of  the 
objects  to  be  effected  by  this  clause  could  before  the  passing 
of  this  Act  have  been  effected  by  her,  in  concurrence  with 
her  husband,  by  surrender  into  the  hands  of  the  lord  of 
the  manor  of  which  the  lands  may  be  parcel.] 

Sections  6  and  7  of  the  Act  to  amend  the  Law  of  Real  Property  (x) 
contain  the  following  provisions  as  to  alienation  hy  married  women  : — 

[6.  That,  after  the  first  day  of  October,  one  thousand  eight     8  &  9 
hundred  and  forty-five,  a  contingent,  an  executory,  and  a    ^Jq^^ 
future  interest,  and  a  possibility  coupled  with  an  interest,     §  6, 
in  any  tenements  or  hereditaments  of  any  tenure,  whether  Z 
the  object  of  the  gift  or  limitation  of  such  interest  or  ance  by 
possibility  be  or  be  not  ascertained,  also  a  right  of  entry  ™^^J^ 
whether  immediate  or  future,  and  whether  vested  or  con-  ^^^^^  ^^t 
tingent,  into  or  upon  any  tenements  or  hereditaments  in  the  Law  of 
England  of  any  tenure,  may  be  disposed  of  by  deed ;  but  ^^  ^"^ 

(jr)  8  ft  9  Vict.  c.  106. 
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45  &  46        that  no  such  disposition  shall,  by  force  only  of  this  Act, 
Vict.  c.  76,        .    -  -  ^  .,  ,     ,  ,      T 

ft  g  deteat  or  enlarge  an  estate  tail ;  and  that  every  such  dis- 

8  &  9  position  by  a  married  woman  shall  be  made  conformably 

^106  ^        ^  *^®  provisions  relative  to  dispositions  by  married  women 

§  6,  of  ^^  -A.ct  passed  in  the  third  and  fourth  years  of  the  reign 

of  His  late  Majesty  King  William  the  Fourth,  intituled 

"An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and 

for  the  Substitution  of  more  simple  Modes  of  Assurance," 

or  in  Ireland  of  an  Act   passed  in  the  fourth  and  fifth 

years   of  the   reign   of  His  said  late  Majesty,   intituled 

"  An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and 

for  the  Substitution  of  more  simple  Modes  of  Assurance  in 

Ireland."] 

8&9Vict.  [7,  That,  after  the  first  day  of  October,  one  thousand  eight 

ft  y '         hundred  and  forty-five,  an  estate  or  interest  in  any  tene- 

— ; — : —      ments  or  hereditaments  in  England  of  any  tenure  may  be 

ere  under        disclaimed  by  a  married  woman  by  deed  ;  and  that  every 

raI^  such  disclaimer  shall  be  made   conformably  to  the  said 

provisions  of  the  said  Act  for  the  Abolition  of  Fines  and 

Recoveries,  and  for  the  substitution  of  more  simple*  Modes 

of  Assurance.] 

The  alienation  by  married  women  of  reversionary  interests  in  personal 
e««tate  is  governed  by  Sir  B.  Malins'  Act  (y),  ss.  1  and  2  of  which  are  as 
follows  :— 


20&21    [1.  After  the  thirty-first  day  of   December,   one   thousand 

let  c.  57,  eight  hundred  and  fifty-seven,  it  shall  be  lawful  for  every 

married   woman  by  deed   to   dispose   of  every  future   or 

married*^'  reversionary  interest,  whether  vested  or  contingent,  of  such 

women  to  married   woman,  or  her   husband   in   her  right,   in   any 

rever  personal  estate  whatsoever  to  which  she  shall  be  entitled 

sionary  under  any  instrument  made  after  the  said  thirty-first  day 

interests  m  -^  i     •    i       i         i      i  . 

personal         of  December,  one  thousand  eight  hundred  and  fifty-seven 

^*®  (except  such  a  settlement  as  after  mentioned),  and  also  to 

Malins*  release  or  extinguish  any  power  which  may  be  vested  in  or 

limited  or  reserved  to  her  in  regard  to  any  such  personal 

estate,  as  fully  and  efiectually  as  she  could  do  if  she  were 

a  feme  sole,  and  also  to  release  and  extinguish  her  right 

{y)  20  &  21  Vict.  c.  57. 
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or  equity  to  a  settlement  out  of  any  personal  estate  to  yf ^  *  ^?k 

which  she,  or  her  hiisband  in  her  right,  may  be  entitled  in      8  5.' 

possession  under  any  such  instrument  as  aforesaid,  save    20  &  21 

and  except  that  no  such  disposition,  release,  or  extinguish-  ^*°^  ^*  ^^» 

ment  shall  be  valid  unless  the  husband  concur  in  the  deed 

by  which  the  same  shall  be  effected,  nor  unless  the  deed 

be  acknowledged  by  her  as  hereinafter  directed :  Provided 

always,  that  nothing  herein  contained  shall  extend  to  any 

reversionary  interest  to  which  she  shall  become  entitled  by 

virtue  of  any  deed,  will,  or  instrument  by  which  she  shall 

be  restrained  from  alienating  or  affecting  the  same.] 

[2.  Every  deed  to  be  executed  in  England  or  Wales  by  a  „20  &  21 
.    ,  ^  n  .1  n  .,  .      *  /  ,1  Vict.  c.  67, 

married  woman  for  any  of  the  purposes  of  this  Act  shall      s  2. 

be  acknowledged  by  her,  and  be  otherwise  perfected,  in  the 

manner  in  and  by  the  Act  passed  in  the  third  and  fourth  under 
years  of  the  reign  of  His  late  Majesty  King  William  the  5^*^**, 
Fourth,  intituled  "  An  Act  for  the  Abolition  of  Fines  and  acknow- 
Recoveries,  and  for  the  Substitution  of  more  simple  Modes  J^^^^j^^ 
of  Assurance,"  prescribed   for   the   acknowledgment   and  women  in 
perfecting    of    deeds   disposing    of    interests   of    married  requir^^'^ 
women  in  land ;  and  every  deed  to  be  executed  in  Ireland  ^J  ^-  *"^ 
by  a  married  woman  for  any  of  the  purposes  of  this  Act 
shall  be  acknowledged  by  her  and  be  otherwise  perfected 
in  the  manner  in  and  by  the  Act  passed  in  the  fourth  and 
fifth  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled  "  An  Act  for  the  Abolition  of  Fines 
and   Recoveries,   and   the   Substitution    of    more   simple 
Modes  of  Assurance,  in  Ireland,'*  prescribed  for  the  acknow- 
ledgment and  perfecting  of  deeds  disposing  of  interests  of 
married  women  in  land ;  and  all  and  singular  the  clauses 
and  provisions  in  the  said  Acts  concerning  the  disposition 
of  lands  by  married  women,  including  the  provisions  for 
dispensing  with  the  concurrence  of  the  husbands  of  married 
women,  in  the  cases  in  the   said  Acts  mentioned,  shall 
extend  and  be  applicable  to  such  interests  in  personal 
estate  and  to  such  powers  as  may  be  disposed  of,  released 
or  extinguished  by  virtue  of  this  Act,  as  fully  and  effectu- 
ally as  if  such  interests  or  powers  were  interests  in  or 
powers  over  land.] 
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45&46 
Vict.  c.  75, 

§5. 


Powers  of 
disposition 
under 
Fines  and 
Recoveries 
Act  and 
Malins* 
Act. 


Money  in* 
vested  in 
land. 


Mortgage. 


*  "These  words  therefore  enable  a  married  woman  by  her  deed,  acknow- 
ledged according  to  the  provisions  of  this  Act,  to  dispose  of  any  interest 
in  land,  either  in  law  or  in  equity,  or  any  charge,  lien,  or  incumbrance 
in  or  upon  or  affecting  land  either  at  law  or  in  equity."  Per  Lord 
Hatherley  (then  V.-C.  Wood)  (z).  Accordingly,  it  has  been  held  that 
she  and  her  husband  may  so  dispose  of  her  contingent  remainder  in 
fee  (a),  of  her  vested  reversionary  life  estate  in  freeholds  (6),  of  her  share 
(whether  in  possession  or  reversion)  of  the  proceeds  of  sale  of  real  estate 
devised  in  trust  for  sale  and  distribution  either  before  or  after  the  land 
is  actually  sold  (c) ;  and  the  fact  that  her  husband  has  previously  become 
bankrupt  does  not  prevent  him  from  concurring  in  such  deed  (rf). 

Where  a  fund  in  court  was  liable  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  in  trust  for  A.  for  life,  and  after  his  death,  by  mort- 
gage, sale,  or  demise,  to  raise  and  pay  j£250  to  a  married  woman,  it  was 
doubted  whether  she  could  bind  her  reversionary  interest  iu  the  £250 
by  deed  acknowledged,  either  under  the  F.  and  R.  A.  or  under  s.  6  of 
the  Act  to  Amend  the  Law  of  Real  Property  (e) ;  but  it  is  now  settled 
that  a  married  woman  may,  by  deed  acknowledged,  dispose  of  her 
interest  in  a  debt  secured  or  charged  upon  land ;  and  after  such  a  deed, 
though  executed  as  surety  for  her  husband,  she  cannot  enforce  her 
equity  to  a  settlement  (/).  But  if  the  charge  has  been  actually  paid  off, 
and  is  money  in  the  hands  of  trustees,  it  is  converted  into  personalty, 
and  a  married  woman  cannot  dispose  of  her  vested  life  interest  therein 
under  the  F.  and  R.  A.,  so  as  to  bind  her  in  the  event  of  surviving  her 
husband  (g).  Where  an  Act  of  Parliament  authorised  the  sale  of  land 
belonging  to  married  women,  and  authorised  the  Court  to  distribute  the 
proceeds,  it  was  held  to  amount  to  a  conversion  of  the  land  into  money, 
and  to  render  acknowledgment  unnecessary  (h). 

Where  a  personalty  fund  belonging  partly  to  married  women  was,  in 
breach  of  trust,  invested  in  the  purchase  of  land,  it  was  held  that  a  con- 
veyance acknowledged  under  this  Act  bound  the  interests  of  the  married 
women  (i). 

Where  a  married  woman  concurs  with  her  husband  in  a  mortgage  of 
her  own  real  estate,  or  of  her  interest  in  his  or  any  other  real  estate, 
foreclosure  may  be  enforced  against  her  (k) ;  but  such  concurrence  only 
affects  her  interest  so  far  as  is  necessary  to  give  validity  to  the  mortgage, 
and  does  not,  in  the  absence  of  an  express  stipulation  to  that  effect,  ex- 


(z)  Brings  v.  Chamhtrlainf  11  H.  69. 

(a)  CrofU  V.  MiddUUm,  8  D.  M.  G. 
192. 

{b)  Ex  parte  OiU,  1  Bing.  N.  C.  168. 

(c)  Brings  v.  Chamberlain,  11  H. 
69;  Bowyer  v.  Woodman,  L.  B.  3  Eq. 
813. 

(rf)  Re  JakemarCs  Truatt,  23  Ch.  D, 
344.  Compare  Re  Batckelor,  L.  R  1 6 
Eq.  481. 


(c)  ffobby  V.  CWZtwt,  4  De  G.  &  S. 
289 

(/)  Williams  v.  OooJee,  4  Giff.  343. 

ig)  Re  Alges,  I.  R.  2  Eq.  485. 

{k)  Ex  parte  EUison,  2  Y.  &  C.  (Ex.) 
528. 

(i)  Re  Dttrrant  and  Stonor,  18  Ch, 
D.  106;  but  compare  Re  Naotons 
Trusts,  23  Ch.  D.  181. 

{k)  WiUiams  v.  Cooke,  4  Giff.  848. 
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tinguish  her  equity  of  redemption  (/).    But  the  destination  of  the  equity    45  k  46 
of  redemption  may  be  changed  by  express  words  which  in  effect  amount  ^^^  S  ' "' 
to  a  new  settlement  (m).  S&4 

It  has  been  held  that  a  compromise  entered  into  by  a  husband  with  Will.  IV. 
regard  to  his  wife*s  real  estate  cannot  be  enforced  against  her,  unless  her     ^'J^* 
assent  is  testified  by  an  instrument  in  the  form  required  by  the  F.  and     8  •*• 
R  A.,  even  though  the  wife  may  have  taken  advantage  of  and  acted 
upon  the  terms  of  the  compromise  (n).     Nor  will  any  contract  by  a  wife 
relating  to  her  real  estate  not  belonging  to  her  for  her  separate  use, 
either  with  her  husband  or  a  stranger,  be  enforced  against  her  heir 
unless  evidenced  or  followed  by  a  deed  duly  acknowledged  (o).    And  it 
was  held  in  an  Irish  case  that  an  agreement  by  a  wife  with  her  husband 
to  release  part  of  a  jointure  rent-charge  affecting  lands  belonging  to  him 
could  not  be  enforced  against  her,  there  having  been  no  deed  acknow- 
ledged under  the  F.  and  R.  A.  (Ireland)  (p),  s.  68  of  which  is  similar  to 
8.  77  of  this  Act  (q). 

Where  a  married  woman,  entitled  to  a  share  in  the  proceeds  of  lands 
devised  in  trust  for  sale  and  distribution,  joined  in  a  conveyance  of  the 
land  to  a  purchaser,  but  such  conveyance  was  not  acknowledged,  it  was 
held  inoperative  against  her  (r). 

Where  a  married  woman  is  lunatic  or  of  unsound  mind,  the  lords 
justices  can  order  a  sale  of  her  real  estate  with  the  concurrence  of  her 
husband  which  will  bind  her  beneficial  interest  but,  sembUy  will  not 
pass  the  legal  estate  («) ;  but  the  heir,  being  bound,  will  hold  the  legal 
estate  as  a  bare  trustee  for  the  purchaser. 

Where  a  lessee  was  allowed  to  remain  in  possession  during  the  whole 
term  expressed  to  be  granted  by  an  imacknowledged  lease  of  a  married 
woman's  land,  he  was  held  to  be  bound  by  his  covenants  contained  in 
the  lease  (Q. 

As  to  the  powers  of  a  married  woman  who  is  tenant  for  life  under  the 
S.  L.  A.,  1882,  see  8.  61  of  that  Act,  p.  529,  post. 


SAVING  AS  TO   POWERS. 


[78.  Provided   always,  and  be    it  further  enacted,  that  the     8  &  4 
powera  of  disposition  given  to  a  married  woman  by  this  Act     ^^  74   * 
shall  not  interfere  with  any  power  which,  independently    §  78, 


(I)  Wood  v.   Wood,  7  B.  188 ;  JRe  (p)  4  &  6  Will.  IV.  c.  92.  The 

BetUm,  L.  R.  12  Eq.  568.  {q)  Cahill  v.  CahiU,  8  App.  Ca.  420.  powers  o! 

(m)  Eddlatan  v.  CotUnt,  8  D.  M.  (r)  Franks  v.  BoUans,  L.  R.  8  Ch. 

G.  1.  717. 

(n)  Nichoa  v.  JoMS,  L.  R.  8  Eq.  696.  <»)  Re  StahUs,  12  W.  R.  618. 

(o)  Lassence  v.  Tiemey,  1  M.  &  G.  (0  ToUr  v.  SUUer,  L.  R  8  Q.  B. 

561,  573.  42. 
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8&4 

WilLIV. 

C.74, 

§78. 

disposition 
given  to  a 
married 
woman  by 
F.  and  R. 
A.  not  to 
interfere 
with  any 
other 
powers. 


of  this  Act,  may  be  vested  in  or  limited  or  reserved  to  her, 
so  as  to  prevent  her  from  exercising  such  power  in  any 
case,  except  so  far  as  by  any  disposition  made  by  her 
under  this  Act  she  may  be  prevented  from  so  doing  in 
consequence  of  such  power  having  been  suspended  or  ex- 
tinguished by  such  disposition.] 

Sects.  3  and  4  of  Sir  R  Malins'  Act  in  effect  provide  that  married 
women  may  exercise  any  powers  vested  in  them  independently  of  the 
Act,  and  that  the  power  conferred  by  s.  1  of  that  Act  shall  not  extend 
to  personalty  settled  on  a  woman  on  her  marriage. 

A  married  woman  may  exercise  a  power  conferred  uponhernotwithstand- 
ing  coverture,  at  any  time  («),  and  she  may  exercise,  without  acknowledg- 
ment, a  general  power  of  appointment  conferred  on  her  by  a  settlement 
of  her  property  made  when  she  was  a /ewe  sole  (x). 


3&4 

Will.  IV. 

c.74, 

§79. 


Every 
deed  by  a 
married 
woman, 
not  exe- 
cuted by 
her  as 
protector, 
to  be 
acknow- 
ledged by 
her  before 
a  judge, 


19&20 

Vict  c 

108, 

8  73. 


ACKNOWLEDGMENT   UNDER  F.   AND   R.  A. 

Sect.  79  of  the  Fines  and  Recoveries  Act  is  as  follows : — 

[79.  And  be  it  further  enacted,  that  every  deed  to  be  exe- 
cuted by  a  married  woman  for  any  of  the  purposes  of  this 
Act,  except  such  as  may  be  executed  by  her  in  the  character 
of  protector,  for  the  sole  purpose  of  giving  her  consent  to 
the  disposition  of  a  tenant  in  tail,  shall,  upon  her  executing 
the  same,  or  afterwards,  be  produced  and  acknowledged 
by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
Superior  Courts  at  Westminster,  or  a  master  in  Chancery, 
or  before  two  of  the  perpetual  commissioners,  or  two 
special  commissioners,  to  be  respectively  appointed  as 
hereinafter  provided.] 

Masters  in  Chancery  no  longer  exist. 

A  master  of  the  Queen's  Bench  Division  may  not  exercise  the  authority 
of  a  judge  under  this  section  (y). 

Sect  73  of  the   County  Court  Amendment  Act,  1856,  provides  as 
follows : — 

[73.  Any  acknowledgment  to  be  made  by  any  married  woman 


(tt)  />.  V.  Bird,  5  B.  &  A.  695. 
{x)   Wood  V.    Wood,  L.  R.   10  Eq. 
220,  doubling  BrUtow  v.    Warde,  2 


Ves.  886,  and  Oould  v.  Omdd,  2  Jur. 
N.  S.  404. 
(y)  R  S.  C.  1883,  Ord.  LIV.  r.  12. 
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of  any  deed  under  the  Act  of  the  third  and  fourth  years  of  f  ^  &  46 
the  reign  of  His  late  Majesty  King  William  the  Fourth,      jg     * 

chapter    seventy-four,  may  be  received  by  a  judge  of  a  19  &  ^0 
County  Court  in  the  same  manner  as  such  acknowledgment      ios  ^' 

may  be  received  by  a  judge  of  a  Superior  Court.]  §  73. 

Until  the  Ist  of  January,  1883,  it  was  necessary  for  two  perpetual  or 
special  commissioners  to  act,  but  acknowledgments  may  now  be  taken 
by  a  ftingle  commissioner  by  virtue  of  8.  7  of  the  C.  A.  1882  (2),  which 
is  as  follows : — 

[7. — (1.)  In  section  seventy-nine  of  the  Fines  and  Recoveries    45  &  46 
Act,   and   section   seventy  of  the   Fines   and   Recoveries    *  g*  S 

(Ireland)  Act,  there  shall,  by  virtue  of  this  Act,  be  sub-  *- — 

stituted  for  the  words  "two  of  the  perpetual  commissioners,  ^j^^^g^i 
or   two   special   commissioners,"   the  words  "  one   of  the  of  deeds 
perpetual   commissioners,  or  one   special   commissioner ;"  w^menT 
and  in  section  eighty-three  of  the  Fines  and  Recoveries 
Act,  and  section  seventy-four  of  the  Fines  and  Recoveries  m?Mion™r 
(Ireland)  Act,  there  shall,  by  virtue  of  this  Act,  be  sub-  may  take 
stituted  for  the  word  "persons"  the  word  "person,"  and  ledgmeiit 
for  the  word  "  commissioners  "  the  words  "  a  commissioner;"  SJ^'l^'U  . 
and  all  other  provisions  of  those  Acts,  and  all  other  enact-  aiid  c.  A., 
ments   ha^dng   reference  in   any  manner  to  the  sections  ^^^^' 
aforesaid^  shall  be  read  and  have  effect  accordingly.^ 

(2.)  Where  the  memorandum  of  acknowledgment  by  a 
married  woman  of  a  deed  purports  to  be  signed  by  a  person 
authorised  to  take  the  acknowledgment,  the  deed  shall,  as 
regards  the  execution  thereof  by  the  married  woman,  take 
effect  at  the  time  of  acknowledgment,  and  shall  be  con- 
clusively taken  to  have  been  duly  acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commence- 
ment of  this  Act  by  a  married  woman,  before  a  judge  of 
the  High  Court  of  Justice  in  England  or  Ireland,  or  before 
a  judge  of  a  County  Court  in  England,  or  before  a  chair- 
man in  Ireland,  or  before  a  perpetual  commissioner  or  a 
special  commissioner,  shall  not  be  impeached  or  impeachable 

(s)  45  &  46  Vict.  o.  39. 
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Vict.  c.  39, 

8  7. 


45  &  46  by  reason  only  that  such  judge,  chairman,  or  commissioner 
ft  g^  '  was  interested  or  concerned  either  as  a  party,  or  as  solicitor 
45  &  46  or  clerk  to  the  solicitor  for  one  of  the  parties,  or  otherwise, 
in  the  transaction  giving  occasion  for  the  acknowledgment ; 
and  General  Eules  shall  be  made^  for  preventing  any  person 
interested  or  concerned  as  aforesaid  from  taking  an  ac- 
knowledgment;  but  no  such  Rule  shall  make  invalid  any 
acknowledgment ;  and  those  Rules  shall,  as  regards  Eng- 
land, be  deemed  Rules  of  Court  within  section  seventeen 
89&40  of  the   Appellate   Jurisdiction  Act,    1876,  as   altered  by 

44  4;  45  Section  nineteen  of  the  Supreme  Court  of  Judicature  Act, 

Vict  c.  68.      1881,  and  shall,  as  regards  Ireland,  be  deemed  Rules  of 
i?.  *  *^  r..       Court   within    the    Supreme    Court  of   Judicature  Act 

Vict.  c.  57. 

(Ireland),  1877,  and  may  be  made  accordingly,  for  England 
and  Ireland  respectively,  at  any  time  after  the  passing  of 
this  Act,  to  take  effect  on  or  after  the  commencement  of 
this  Act. 

(4.)  The  enactments  described  in  the  schedule  to  this 
Act  are  hereby  repealed.^ 

(5.)  The  foregoing  provisions  of  this  section,  including 
the  repeal  therein,  apply  only  to  the  execution  of  deeds  by 
married  women  after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in 
this  section,  the  certificate,  if  not  lodged  before  the  com- 
mencement of  this  Act,  of  the  taking  of  an  acknowledgment 
by  a  married  woman  of  a  deed  executed  before  the  com- 
mencement of  this  Act,  with  any  aflSdavit  relating  thereto, 
shall  be  lodged,  examined,  and  filed  in  the  like  manner 
and  with  the  like  effects  and  consequences  as  if  this  section 
had  not  been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper  oflSce 
of  the  Supreme  Court  of  Judicature  an  index  to  all  cer- 
tificates of  acknowledgment  of  deeds  by  married  women 
lodged  therein,  before  or  after  the  commencement  of  this 
Act,  containing  the  names  of  the  married  women  and 
their  husbands,  alphabetically  arranged,  and  the  dates  of 
the  certificates  and  of  the  deeds  to  which  they  respectively 
relate,  and  other  particulars  found  convenient ;  and  every 
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such   certificate  lodged  after  the  commencement  of  this  ^\^  ^^^ 
Act  shall  be  entered  in  the  mdex  as  soon  as  may  be  alter     g  g^ 
the  certificate  is  filed.  _^5  &  46 

(8.)  An  oflSce  copy  of  any  such  certificate  filed  before  or      57,' 

after  the  commencement  of  this  Act  shall  be  delivered 

to  any  person  applying  for  the  same ;  and  every  such  oflBce 
copy  shall  be  received  as  evidence  of  the  acknowledgment 
of  the  deed  to  which  the  certificate  refers.*] 

*  When  two  commissioners  were  necessary,  it  was  held  that  one  of  them  Commis- 
niight  be  the  solicitor  for  the  parties  to  the  transaction  or  some  of  them  (a),  ^JJ^**®" 
but  it  was  afterwards  doubted  whether  it  was  not  necessary  for  both  to  ^^^  jj^. 
be  absolutely  disinterested  (b).     In  consequence  of  this  doubt,  the  Act  terested. 
17  &  18  Vict  c.  75  was  passed  on  the  7th  of  August,  1854.     This  Act, 
which  in  eflfect  provided  tliat  an  acknowledgment  should  not  be  im- 
peachable by  i-eason  only  of  the  commissioners,  or  either  of  them,  being 
interested  or  professionally  concerned  in  the  transaction,  and  that  the 
Coiut  of  Common  Pleas  might  make  rules  for  preventing  interested 
commissioners  fix)m  acting,  is  repealed  by  the  above  section. 

•  The  rules  which  have  been  made  under  sub-s.  3  of  that  section 
form  part  of  the  Rules  of  the  Supreme  Court,  issued  in  December,  1882, 
Rules  1  and  4  are  as  follows  : — 

[1.  No  person  authoiised  or  appointed  under  the  Act  3  &  4  Will.  IV.  Rules  as  to 
c  74  ^in  these  Rules  referred  to  as  the  Fines  and  Recoveries  Act)  to  interested 
take  tne  acknowledgments  of  deeds  by  mariied  women,  shall  take  any  commis- 
such  acknowledgment  if  he  is  interested  or  concerned   either  as  a  sioners. 
party  or  as  a  solicitor  or  clerk  to  the  solicitor  for  one  of  the  parties  or  Rules  1  & 
otherwise  in  the  transaction  giving  occasion  for  the  acknowledgment.]   4  under 

[4.  When  an  acknowledgment  is  taken  by  any  person  other  than  a  C.  A.  1882, 
judge,  the  following  declaration  shall  be  added  to  the  memorandum  §  7.  (Dec. 
of  acknowledgment : —  1882.) 

"  And  I  declai-e  that  I  am  not  interested  or  concerned  either  as  a 
party  or  as  a  solicitor  or  clerk  to  the  solicitor  for  one  of  the  parties  or 
otherwise  in  the  transaction  giving  occasion  for  the  said  acknowledg- 
ment'T 
For  other  Rules  under  this  section  see  pp.  374,  378  and  379. 

A  rule  had  been  previously  made  to  the  effect  that  only  one  interested 
commissioner  might  act  It  was  held  that  the  repealed  provision  was 
not  intended  to  justify  the  commissioners  in  acting  irregularly,  but 
merely  to  guard  against  an  innocent  pui-chaser  being  prejudiced  by  the 
irregularity ;  and  therefore,  where  a  disinterested  commissioner  had 
taken  the  acknowledgment,  and  had  died  without  verifying  the  certifi- 
cate, and  the  other  commissioner  was  interested,  and  had  not  taken  a 

(a)  Be  Scholefiddj  3  Scott,  657.  {b\  Re  OUcrton,  15  C.  B.  796. 
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15. 


45  &  46  sufficiently  active  part  in  the  proceedings  to  be  able  to  make  an  affidavit 
Vict.  c.  75,  verifying  it,  the  Court  refused  to  allow  the  certificate  to  be  filed  (c). 

^  The  enactments  in  the  schedule  are  ss.  85  to  88,  and  part  of  8.  84,  of 
the  F.  and  K  A.  (d) ;  the  corresponding  sections  of  the  F.  and  R.  (Ireland) 
Act  (e) ;  the  Act  to  Remove  Doubts  concerning  the  Due  Acknowledg- 
ment of  Deeds  by  Married  Women  (/)  ;  and  the  Acknowledgment  of 
Deeds  })y  Married  Women  (Ireland)  Act,  1878  (g), 

*  Sub-ss.  6,  7  and  8  apply  only  to  deeds  acknowledged  before  1st 
January,  1883.  As  to  deeds  acknowledged  after  that  date,  no  certificate 
or  affidavit  is  necessary ;  but  the  memorandum  mentioned  at  p.  378,  posty 
is  sufficient.  Sub-s.  6  of  course  applies  only  to  the  case  of  a  deed 
having  been  acknowle«lged  before  that  date,  and  it  enables  the  certificate 
and  affidavit  to  be  filed,  notwithstanding  the  repeal  of  the  pi-ovisiona 
requiiing  a  certificate. 


3&4 

Will  IV. 

c.  74, 

§80. 


The  judge, 
&c.,  before 
receiving 
Buch 
acknow- 
ledgment, 
to  examine 
her  apart 
from  her 
husband. 


Rule  2 

uuder 

C.  A.  1882, 

§7. 

(Dec, 

1882). 


Sect.  80  of  the  F.  and  R.  A.  is  as  follows  :— 

[80.  And  be  it  further  enacted,  that  such  judge,  master  in 
Chancery,  or  commissioners  as  aforesaid,  before  he  or  they 
shall  receive  the  acknowledgment  by  any  married  woman 
of  any  deed  by  which  any  disposition,  release,  surrender,  or 
extinguishment  shall  be  made  by  her  under  this  Act,  shall 
examine  her,^  apart  from  her  husband,^  touching  her  know- 
ledge of  such  deed,  and  shall  ascertain  whether  she  freely 
and  voluntarily  consents  to  such  deed,  and  unless  she 
freely  and  voluntarily  consent  to  such  deed  shall  not  per- 
mit her  to  acknowledge  the  same ;  and  in  such  case  such 
deed  shall,  so  far  as  relates  to  the  execution  thereof  by 
such  married  woman,  he  void.] 

1  The  m(Kle  of  examination  is  prescribed  by  the  following  rule,  issued 
in  December,  1882  : — 

[2.  Before  a  conmiissioner  shall  i*eceive  an  acknowledgment,  he  shall 
inquire  of  the  married  woman,  separately  and  apart  from  her  husband 
and  fiom  the  solicitor  ctmcemed  in  the  transaction,  whetlier  she 
intends  to  j;ive  up  her  interest  in  the  estate  to  be  passed  by  the  deed 
without  having  any  provision  made  for  her ;  and  where  the  mamed 
woman  answers  in  the  affirmative,  and  the  commissioner  shall  have 
no  reason  to  doubt  the  truth  of  her  answer,  he  shall  proceed  to  receive 
the  acknowledgment ;  but  if  it  shall  appear  to  him  that  it  is  intended 
that  provision  is  to  be  made  for  the  married  woman,  then  the  com- 


{c)  Ex  parte  Menhennett,  L.  R  5  C. 
P.  1 6.  But  compare  lie  Packer,  L.  R. 
5  O.  P.  424. 

((/)  3  &  4  Will.  IV.  c.  27. 


(c)  4  &  5  Will.  IV.  c.  92. 
(/)  17  &  18  Vict,  a  75. 
(//)  41  &  42  Vict  c  23. 
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missioner  shall  not  take  her  acknowledgment  until  he  is  satisfied  that    46  &  46 
such  provision  has  been  actually  made  by  some  deed  or  writing  pro-  Vict.  c.  76, 
duced  to  him  ;  or  if  such  provision  shall  not  have  been  actually  made      §  5* 

before,  then  the  commissioner  shall  require  the  terms  of  the  intended  

provision  to  be  shortly  reduced  into  writing,  and  shall  verify  the  same 
by  his  signature  in  the  margin,  at  the  foot,  or  at  the  back  tnereof.] 

This  rule  is  based  upon  rule  3  of  Reg.  Gen.  of  Hilary,  1834,  which  it 
supersedes.  The  following  decisions  under  the  old  rule  will  equally 
apply  to  the  present  one  : — 

The  married  woman  must  be  examined,  though  she  may  be  deaf  and  Examina- 
dumb  {h).    In  this  case  the  deed  is  explained  to  her,  and  her  consent  m^^gj 
signified  by  signs,  and  the  certificate  should  show  that  this  has  been  woman, 
done  (t). 

Where  any  provision  is  said  to  have  been  made  for  a  married  woman, 
^-he  certificate  should  state  that  the  deed  making  provision  has  been 
executed,  and  not  merely  that  it  has  been  engrossed  (k). 

When  a  married  woman  is  examined,  no  one  connected  with  her 
husband  ought  to  be  present  {I). 

Sect  81  of  the  F.  and  R.  A.  is  as  follows  :— 

[81.  And  be  it  further  enacted,  that  for  the  purpose  of  pro-  ^  *  | 

viding  convenient  means  of  taking  acknowledgments  by     c.  74, 

married  women  of  the  deeds  to  be  executed  by  them  as    §  81» 

aforesaid,  the  Lord  Chief  Justice  of  the  Court  of  Common  as  to  the 

Pleas  at  Westminster^  shall  from  time  to  time  appoint  such  *PP^*»** 

proper  persons   as  he  shall  think  fit,   for  every  county,  perpetual 

riding,  division,  soke,  or  place  for  which  there  may  be  a  2!)n«^for 

clerk  of  the   peace,   to  be   perpetual   commissioners    for  each 

taking   such   acknowledgments,   and  such    commissioners  ^ace,  and 

shall  be  removable  by  and  at  the  pleasure  of  the  said  Lord  tbe  making 

•^  ^  ,     .  out  and 

Chief  Justice ;  and  lists  of  the  names  of  such  commissioners  keeping  of 

for  the  time  being,  with  the  names  of  their  places  of  resi-  *^^  ^^^ 

dence,  and  the  counties,  ridings,  divisions,  sokes,  or  places  missioners 

for  which  they  shall  be  respectively  appointed  to  act,  shall  deliveiy  of 

from  time  to  time  be  made  out  and  be  kept  by  the  oflScer  ^P^^- 

of  the  Court  of  Common  Pleas  at  Westminster  with  whom 

the  certificates  of  the  acknowledgments  by  married  women 

are  to  be  lodged  as  hereinafter  mentioned ;  and  such  oflScer 

shall  from  time  to  time  transmit,  without  fee  or  reward,  to 

(k)  ExparU  TTt/Z/am, 9Dowl.  P. C.  72.        {k)  Re  DalUu,  10  C.  B.  N.  S.  346. 
(t)  Re  Harper,  7  Scott  N.  R.  431.  (0  Re  Bendythe,  3  Jur.  N.  S.  727. 
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45^46 
Vict.  c.  76, 

§5. 

8&4 

Will.  IV. 

C.74, 

§81. 


the  clerk  of  the  peace  for  each  connty,  riding,  division, 
soke,  or  place,  or  his  deputy,  a  copy  of  the  list  to  be  so 
from  time  to  time  made  out  for  that  county,  riding, 
division,  soke,  or  place,  and  such  oflBcer  shall  deliver  a 
copy,  signed  by  him,  of  the  list  for  the  time  being  for  any 
county,  riding,  division,  soke,  or  place,  to  any  person 
applying  for  the  same ;  and  the  clerk  of  the  peace  for  each 
county,  riding,  division,  soke,  or  place,  or  his  deputy,  shall 
deliver  a  copy,  signed  by  him,  of  the  list  last  transmitted 
to  him  as  aforesaid  to  any  person  applying  for  the  same.] 

1  All  powers  and  authorities  formerly  exercised  by  the  Lord  Chief 
Justice  of  the  Common  Pleas  arc  now  vested  in  the  Lord  Chief  Justice 
of  England  (m),  and  the  powers  under  this  section  are  expressly  vested 
in  him  by  the  Judicature  Act,  1881  (n). 

Sect.  82  of  the  F.  and  R.  A.  is  as  follows  :— 

[82.  Provided  always,  and  be  it  further  enacted,  that  any 
person  appointed  commissioner  for  any  particular  county, 
riding,  division,  soke,  or  place,  shall  be  competent  to  take 
the  acknowledgment  of  any  married  woman  wheresoever 
she  may  reside,  and  wheresoever  the  lands  or  money  in 
respect  of  which  the  acknowledgment  is  to  be  taken  may  be.] 

Notwithstanding  this  section,  it  was  held  that  both  commissioners 
who  took  an  acknowledgment  in  a  particular  county  must  be  commis- 
sioners appointed  for  that  county  (o).  But  this  decision  was  not  followed 
by  Jessel,  M.R.,  who  held  that  any  perpetual  commissioner  could  take  an 
acknowledgment,  not  only  in  the  county  lor  which  he  was  appointed, 
but  anywhere  in  England  (p). 

Sect.  83  of  the  F.  and  R.  A.  is  as  follows : — 

3  &  4      [^3-  -^^^  ^®  ^^  further  enacted,  that  in  those  cases  where,  by 
WiU.  IV. 
c  74, 

§83. 


3&4 

Will.  rv. 

c74, 

§82, 

Power  of 
perpetual 
oommis- 
sionen  not 
confined 
to  any 
particular 
place. 


If,  from 
being 
beyond 
seas,  kc,  a 
married 
woman  be 


reason  of  residence  beyond  seas,  or  ill  health,  or  any  other 
sufficient  cause,  any  married  woman  shall  be  prevented 
from  making  the  acknowledgment  required  by  this  Act 
before  a  judge  or  a  master  in  Chancery,  or  any  of  the  per- 
petual commissioners  to  be  appointed  as  aforesaid,  it  shall 
be  lawful  for  the  Court  of  Common  Pleas  at  Westminster, 


(m)  Order  in  Council,  16  Dec.,  1880. 

{n)  44  &  46  Vict.  c.  68,  s.  26. 

(o)   Webster  v.  CaAine^  4  Man.  &  Gr. 


27. 

{p)  Blachman  v.  Blockmark  8  Ch. 
D.  683. 
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or  any  judge  of  that  Court,  to  issue  a  commission  specially  y^^^^^yg 
appointing  any  persons  therein  named  to  be  commissioners  g  g^ 
to  take  the  acknowledgment  by  any  married  woman  to  be  ^  &  4 
therein  named  of  any  such  deed  as  aforesaid :  Provided  c.  74, 
always,  that  every  such  commission  shall  be  made  return-  §  83. 
able  within  such  time,  to  be  therein  expressed,  as  the  said  prevented 
Court  or  judge  shall  think  fit]  ^'^™     ,, 

^  making  the 

The  commission  may  go  with  a  blank  for  the  Christian  name  of  the  ^^^'^'^ 

husband  (q)  or  wife  (r)  where  the  exact  Christian  name  is  not  known ;  gpedal 

but,  in  that  case,  the  parties  should  be  verified  by  affidavit.  oommis- 

And  where  a  mistake  is  made  in  the  Christian  or  surname  of  a  com-  J^*^"®™ 

to  be 
missioner,  so  that  the  name  in  the  commission  does  not  correspond  exactly  appointed. 

with  the  signature  of  the  indorsed  memorandum,  an  affidavit  identify- 
ing the  commissioner  and  explaining  the  mistake  should  be  made  («). 

A  commission  to  take  the  acknowledgment  of  the  wife  of  an  officer  in 
India  was  addressed  to  all  or  any  two  of  the  officers  of  his  regiment.  On 
the  arrival  of  the  commission  he  was  attached  to  another  regiment  1000 
miles  away  from  all  the  commissioners,  and  liable  to  be  ordered  else- 
where any  day.  An  acknowledgment  taken  by  two  officers  of  the  regi- 
ment to  which  he  was  then  attached  was  held  sufficient  {t).  In  a  recent 
case,  an  acknowledgment  taken  in  New  Zealand  before  a  commissioner 
authorised  to  administer  oaths  in  New  Zealand  was,  under  15  &  16 
Vict,  c  86,  8.  62,  held  sufficient  (m). 

Where  the  documents  required,  under  the  repealed  sections  of  the  F. 
and  R  A.,  to  verify  the  taking  of  the  acknowledgment  had  been  lost  in 
transit,  the  Court  allowed  a  duplicate  commission  to  go  out  to  Aus- 
tralia {x). 

Sect.  84  of  the  F.  and  R  A.  is  as  follows : — 

[84.  And  be  it  further  enacted,  that  when  a  married  woman     3  &  4 
shall  acknowledge  any  such  deed  as  aforesaid,  the  judge,  ^c\T^ 
master  in  Chancery,  or  commissioners  taking  such  acknow-    §  84. 
lodgment  shall  sign  a  memorandum,  to  be  indorsed  on  or  ^i^^^~^ 
written  at  the  foot  or  in  the  margin  of  such  deed,  which  married 
memorandum,  subject  to  any  alteration  which  may  from  5uJi^. 
time  to  time  be  directed  by  the  Court  of  Common  Pleas,  knowledge 
shall  be  to  the  following  effect;  videlicet,  person* 

taking  the 

(g)  Re  Legge,  15  C.  B.  364.  Thmca,  L.  R  10  C.  R  472. 

(r)  Re  Apperton,  1  C.  B.  447.  (0  Re  Stubbs,  4  Man.  &  G.  609. 

(«)  Re  Price,   17   C.   B.    708  ;    Re  {u)  Re  Smith,  29  W.  R  264. 

Booth,  6  C.  B.  N.  S.  541;  Re  Smith,  (x)  Ex  parte  WhiU,  L.  R  8  C.  P. 

10  C.  B.  N.  S.  344 ;  Re  EdsaU,  Re  106. 
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45&46 
Vict.  c.  75, 

§5. 

8&4 

Will.  rv. 

c.  74, 

§84. 

acknow- 
ledgment 
to  sign  a 
memo- 
randum. 


Form  of 
memo- 
randum of 
acknow- 
ledgment. 

Rules 

under 

C.  A.  1882, 

§7.    (Dec. 

1882.) 


Rule  5 
under 
0.  A.  1882, 
§7.    (Doc. 

1882.) 


"  This  deed,  marked  [here  add  some  letter  or  other  mark, 
for  the  'purpose  of  identification^  was  this  day  produced 
before  me  [or  us"]  and  OA^knowledged  by  therein 

named  to  be  her  act  and  deed;  previous  to  which  acknow- 
ledgment the  said  was  examined  by  me  [or  us], 
separately  and  apart  from  her  husband,  touching  her 
knowledge  of  the  contents  of  the  said  deed  and  her  consent 
thereto,  and  declared  the  same  to  be  freely  and  voluntarily 
executed  by  her.''] 

The  words  printed  in  italics  are  not  expressly  repealed  by  the  C.  A. 
1882,  but  they  are  siipersedetl  by  rule  3  of  the  Rules  issued  under  s.  7  of 
that  Act  in  December,  1882,  which  is  as  follows : — 

[3.  The  memorandum  to  be  indorsed  on  or  written  at  the  foot  or  in  the 
margin  of  a  deed  acknowledged  by  a  married  woman  shall  be  in  the 
following  form  in  lieu  of  the  form  set  forth  in  section  84  of  the  Fines 
and  Recoveries  Act : 

"  This  deed  was  this  day  produced  before  me  and  acknowledged  by 
therein  named  to  be  her  act  and  deed  [or  their  several 
acts  and  deeds]  previous  to  which  acknowledj^ment  [or  acknowledg- 
ments] the  said  was  [or  were]  examined  by  me  separately 
and  apart  from  her  husband  [or  their  re.spective  husbands]  touching 
her  [or  tlieir]  knowledge  of  the  contents  of  the  said  deed  and  her  [or 
their]  consent  thereto  and  [each  of  them]  declared  the  same  to  be  freely 
and  voluntarily  executed  by  her."] 

The  rest  of  s.  84,  prescribing  a  form  of  certificate  of  acknowledgment, 
and  the  whole  of  ss.  85  to  88  of  the  F.  and  R.  A.,  are  repealed  by  the  C.  A. 
1882. 

Sects.  85  to  88  provided  for  the  filing,  indexing,  and  making  of 
office  copies  of  certificates.  The  effect  of  s.  2  of  the  C.  A.  1882,  and  the 
new  rules  thereunder,  is  to  substitute  the  memorandum  set  out  above 
for  the  certificate  and  affidavits  previously  required.  The  following 
rules,  made  under  a  2  of  the  0.  A.  1882,  also  relate  to  memoranda  of 
acknowledgments : — 

[5.  A  memorandum  of  acknowledgment  purporting  to  be  signed  accord- 
ing to  any  of  the  following  forms  shall  be  cleemed  to  be  a  memomndura 
purporting  to  be  signed  by  a  person  authorised  to  take  the  acknowledg- 
ment : — 

(Signed)        A,  B, 
A  judge  of  the  High  Coui*t  of  Justice  in  England, 
or  A  judge  of  the  County  Court  of  , 

or  A  pei'T)etual  commissioner  for  taking  acknowledgments  of 

deeds  by  married  women, 
or  The  special  commissioner  appointed  to  take  the  aforesaid 
acknowledgment. 
But  \hk  rule  is  not  to  derogate  from  the  effect  of  any  memorandum 
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purportiDg  to  be  signed  by  a  person  authorised  to  take  the  acknow-     45  &  46 
ledgment,  though  not  signed  in  accordance  with  any  of  the  above  Vict.  c.  75, 
forms.]  §  5. 

[6.  Nothing  in  the  five  preceding  rules  containeil  shall  make  invalid  any 

acknowledgment  which  would  have  been  valid  if  these  rules  had  not  Rules  6  & 
been  enacted.]  .    .  r''f^lf,o 

[7    Every  commission   appointing  a  8i)ecial  commissioner  to  take    an  V* 7    ;^    * 
acknowledgment  by  a  married  woman  shall  be  returned  to  the  office  |g'g.^  |    **^* 
of  the  registrar  of  certificattis  of  acknowledgments  of  deeds  by  marrietl 
women,  and  shall  be  there  filed.     An  index  shall  be  T)repai"ed  aud 
kept  in  the  said  office,  giving  the  names  and  addresses  of  the  married 
women  named  in  all  such  commissions  filed  in  the  said  office  after  the  ' 
31st  December,  1882.     The  same  rules  shall  apply  to  searches  in  the 
index  so  to  be  prej>ared  as  to  seai'ches  in  the  other  indexes  and  registers 
kept  in  the  Centml  Office.] 

Sect.  89  of  the  F.  and  R  A.  is  as  follows  :— 
[89.  And  be  it  further  enacted,  that  the  Lcrrd  Chief  Justice     3  *;  4 
of  the  Court  of  Common  Pleas  at  Westviinster  shall  from     c.  74, 
time  to  time  appoint  the  person  who  shall  be  the  oflBcer    §  89. 
with  whom  such  certificate  as  aforesaid  shall  for  the  time  chief 
being  be  lodged,  and  may  remove  him  at  pleasure ;  and  ^^^^  ^^ 
the  Court  of  Common  Pleas  at  Westminster  shall  also  from  pieaa  to 
time  to  time  make  such   orders   and   regulations  as  the  ^f Officer 
Court  shall  think  fit  touching  the  mode  of  examination  to  with  whom 
be  pursued  by  the  commissioners  to  be  appointed  under  cates^hail 
this  Act,  and  touching  the  particular  matters  to  be  men-  be  lodged; 
tioned  in  such  memorandums  and  certificates  as  aforesaid,  Court  to 
and  the  aflSdavits  verifying  the  certificates,  and  the  time  ™^^ 
within  which  any  of  the  aforesaid  proceedings  shall  take  touching 
place,  and  touching  the  amount  of  the  fees  or  charges  to  nation*"" 
be  paid  for  the  copies  to  be  delivered  by  the  clerks  of  the  memo- 
peace  or  their  deputies,  or  by  the  oflBcer  of  the  said  Court,  certifi- 
as  hereinbefore  directed,  and  also  of  the  fees  or  charges  to  ^^^*  . 
be  paid  for  taking   acknowledgments   of  deeds   and    for  &c 
examining  married  women,  and  for  the  proceedings,  matters, 
and  things  required  by  this  Act  to  be  had,  done,  and  exe- 
cuted for  completing  and  giving  effect  to  such  acknowledg- 
ments and  examinations.] 

See  note  to  s.  81,  p.  376,  ante.  344 

WiU.  IV. 
[90.  And  be  it  further  enacted,  that  in  every  case  in  which  a     ^'  "^• 

husband  and  wife  shall,  either  in  or  out  of  court,  surrender    ^  ^^' 
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45  &  46  into  the  hands  of  the  lord  of  a  manor  any  lands  held  by 
§  6.  '  ^^Py  of  court  roll,  parcel  of  the  manor,  and  in  which  she 
3  &  4  alone,  or  she  and  her  husband  in  her  right,  may  have  an. 

Will  IV  .  .  o      '         ./  ^ 

c.  74,  equitable  estate,  the  wife  shall,  upon  such  surrender  being- 

§  90,  made,  be  separately  examined  by  the  person  taking  the 

A  ^rried  Surrender  in  the  same  manner  as  she  would  have  been  if 

woman  the  estate  to  which  she  alone,  or  she  and  her  husband  in 

separately  ^cr  right,  may  be  entitled  in  such  lands,  were  an  estate  at 

examined  \q^  instead  of  a  mere  estate  in  equity;  and  every  such 

Biirrender  surrender,  when  such  examination  shall  be  taken,  shall  be 

equitable  binding  on  the  married  woman  and  all  persons  claiming 

estate  in  under  her;  and  all  surrenders   heretofore   made  of  lands 

aa^f  such  similarly  circumstanced,  where  the  wife  shall  have  been 

estate  were  separately  examined  by  the  person  taking  the  surrender, 
are  hereby  declared  to  be  good  and  valid.] 

Before  surrendering  copyholds  a  married  woman  ought  to  be  separately 
examined  by  the  steward  or  by  such  other  persons  (e.g.,  two  copyhold 
tenants)  as  the  customs  of  the  manor  prescribe  (t/). 

Semhlcy  that  where,  according  to  the  custom  of  the  manor,  the  husband's 
consent  ought  to  be  expressed  in  the  surrender,  and  it  is  not  so  ex- 
pressed, the  Court  will  not,  as  against  the  heir  of  the  wife,  presume  that 
such  consent  was  given  (z).  The  will  of  a  married  woman,  pursuant  to 
a  surrender  made  before  marriage,  was  held  to  be  good,  though  executed 
during  coverture  (a).  But  where  a  married  woman  had  neither  sur- 
rendered her  copyhold  property  to  the  use  of  her  will,  nor  been  sepa- 
rately examined  pursuant  to  the  custom  of  the  manor,  her  will  was  held 
not  to  pass  such  property  (6).  A  surrender  by  a  married  woman  to  the 
use  of  her  husband  with  his  concurrence  after  her  separate  examination, 
followed  by  his  immediate  admittance,  will  be  supported  (c). 

Sect.  91  enables  the  Court,  in  a  proper  case,  to  dispense  with  the 
husband's  concurrence  as  to  copyholds  as  well  as  freeholds  (d).  It  is  as 
follows : — 

3&4  [91.  Provided  always,  and  be  it  further  enacted,  that  if  a 
c.  74  '  husband  shall,  in  consequence  of  being  a  lunatic,  idiot,  or 
§  91.         of  unsound  mind,  and  whether  he  shall  have  been  found 


disDensa  iv)  I>riv€r  v.  Thompson^  4  Taunt  (6)  Nethercote  v.  BarUc,  5  B.  &  Al. 

*^  293.  492. 

(2)  ShelUm  V.  SheUon,  4  Nev.  &  Man.  (c)  Seammon  v.  Maw,  8  Bing.  378. 

857.  id)  ExparU  Shirley,  7  Dowl.  P.  C. 

{a)  Blomfield  v.  Eyre,  3  C.  B.  557.  258. 


Digitized  by  CjOOQ IC 


CONVEFANCE   ALONE   UNDER   F.   AND  R.   A.  381 

such  by  inquisition  or  not,  or  shall  from  any  other  cause  be  ^^5.  *  ^?g 
incapable  of  executing  a  deed,  or  of  making  a  surrender  of     §  5.    ' 
lands  held  by  copy  of  court  roll,  or  if  his  residence  shall     3  *^  ^ 
not  be  known,  or  he  shall  be  in  prison,  or  shall  be  living     c.  74, 
apart  from  his  wife,  either  by  mutual  consent  or  by  sentence     §  91. 
of  divorce,  or  in   consequence  of  his   being  transported  with  huB- 
beyond  the  seas,  or  from  any  other  cause  whatsoever,  i^c^nw^ 
shall  be  lawful  for  the  Court  of  Common  Pleas  at  West-  in  wife's 
minster,  by  an  order  to  be  made  in  a  summary  way  upon  ^^  under 
the  application  of  the  wife,  and  upon  such  evidence  as  to  ^-  *  ^'  -^^ 
the  said  Court  shall  seem  meet,  to  dispense  with  the  con- 
currence of  the  husband  in  any  case  in  which  his  concurrence 
is  required  by  this  Act  or  otherwise ;  and  all  acts,  deeds, 
or  surrenders  to  be  done,  executed,  or  made  by  the  wife  in 
pursuance  of  such  order  in  regard  to  lands  of  any  tenure, 
or  in  regard  to  money  subject  to  be  invested  in  the  pur- 
chase of  lands,  shall  be  done,  executed,  or  made  by  her  in 
the  same  manner  as  if  she  were  a  feme  sole,  and  when  done, 
executed,  or  made  by  her  shall  (but  without  prejudice  to 
the  rights  of  the  husband  as  then  existing  independently 
of  this  Act)  be  as  good  and  valid  as  they  would  have  been 
if  the  husband  had  concurred  :  Provided  always,  that  this 
clause  shall  not  extend  to  the  case  of  a  married  woman 
where  under  this  Act  the   Lord  High  Chancellor,  Lord 
Keeper  or  Lords  Commissioners  for  the   Custody  of  the 
Great  Seal,  or  other  the  person  or  persons  intrusted  with 
the  care  and  commitment  of  the  custody  of  the  persons,  and 
estates  of  persons   found  lunatic,  idiot,  and   of  unsound 
mind,  or  His  Majesty's  High  Court  of  Chancery,  shall  be 
the  protector  of  a  settlement  in  lieu  of  her  husband.] 

The  husband's  concurrence  has  been  dispensed  with  in  the  following 
cases : — Where  he  was  a  lunatic  and  had  resided  twenty-four  years  apart 
from  his  wife  (e);  but  he  must  be  shown  to  be  a  lunatic  at  the  time  of  the 
application  (/).  Where  the  husband  was  a  minor  (g).  Where  a  husband 
had  absconded  in  1831  and  not  been  heard  of  for  three  years  (h).   Where 

(e)  Ex  parU  Thomtu,  4  Moo.  &  S.  (g)  Jte  Haigh,  2  C.  B.  N.  S.  198. 
881.  (A)  Ex  parte  OiU,  1  Bing.  N.  C.  168. 

(f)  Re  Turner,  3  C.  B.  166. 
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45  &  46 
Vict.  c.  75, 

§6. 

3*4 

Will.  IV. 

c.  74, 

§91. 

When 
husb«nd'8 
concur- 
rence will 
be  dis- 
pensed 
with. 


be  was  a  bankrupt  and  had  absconded,  and  sailed  on  board  an  emigrant 
sbij)  a  few  months  before  application  (t).     Where  be  disappeared  in  1840 
and  had  not  been  heard  of  for  a  year  (A*).     Where,  on  an  application  it 
1855,  it  appeared  that  he  had  deserted  his  wife  in  1829,  and  bad  not 
been  heard  of  since   1837  (/).     \Miere   he   had   deserted  his  wife  ano 
children,  and  refused  to  concur  in  the  execution  of  tbe  deed  (m).  Where 
he  had  left  England  two  months  before  tbe  application  with  the  in 
tcntion  of  never  returning,   leaving  bis  wife   and  five  children   desti- 
tute (ji).     Wht-re  he  bad  gone  to  America  fourteen  years  before,  and  had 
not  been  heard  of  for  eight  years  (o).     Where  the  husband  was  a  seaman 
and  his  ship  was  reported  lost  (/?).     Where  he  was  a  seaman  and  his 
wife  had  been  told  that  be  was  dead  by  another  seaman,  who  had  been 
present  at  bis  funeral,  and  had   brought  her  some  of  his  effects  {q)» 
Where  the  parties  were  living  apait  by  mutual  consent  and  the  husband 
refused  to  concur  in  the  deed  (r)  unless  half  the  purchase  money  was 
paid  to  him  (s).     Where  the  parties  were  living  apart  under  sentence  of 
divorce,  the  husband  being  abroad  (t).  Where  they  were  living  apart  undei 
a  decree  for  judicial  separation  and  the  wife  had  no  alimony  and  hei 
husband  refused  to  concur  (u). 

It  has  been  laid  down  that  when  tbe  parties  are  living  apart,  whethei 
in  consequence  of  the  husband's  desertion  (x)  or  by  mutual  consent  (i/), 
the  Court  must  be  satisfied  that  tbe  husband  does  not  contribute  to  the 
wife's  support  (s),  and  that  this  fact  should  be  expressly  sworn  to,  and 
not  left  to  the  Court  to  infer  from  the  circumstances  of  the  case  (a). 
But  in  a  recent  case,  where  the  husband  refused  to  concur  unless  he 
received  £50  out  of  the  purchase  money,  the  Court  dispensed  with  his 
concurrence  without  such  evid«-nce  (6).  It  has  also  been  laid  down  that 
the  wife  ought  to  prove  that  slie  was  not  in  communication  with  her 
husband.  But  where,  just  before  vacation,  great  inconvenience  would 
have  been  cau.«ed  by  waiting  for  an  affidavit  to  that  effect,  the  Court 
made  an  order  subject  to  the  production  of  an  affidavit  (c). 

This  section  of  course  applies  to  copyholds  as  well  as  to  freeholds  (d) 
The  application  must  be  supported  by  the  affidavit  of  the  wife  {e\  and 


{()  Ex  parU  Stone,  9  Dowl.  P.  C.       30. 
843. 

{k)  Re  Horsfall,  3  Man.  &  Gr.  132. 

(0  Re  YamaU,  17  C.  B.  189. 

(m)  Re  PHce,  13  C.  B.  N.  S.  286. 

(n)  Re  Kthey,  16  C.  B.  197. 

(o)  Re  Carburtony  16  W.  R  84 ;  Ex 
parte  Robinson,  L.  R.  4  C.  P.  205. 

(p)  Re  Noy,  7  C.  B.  N.  S.  434. 

\q)  Ex  parte  Taylor,  7  C.  B.  1. 

(r)  Re  Perrin,  14  C.  B.   420 ;  Ex 
parte  Pish,  9  C.  B.  N.  S.  716. 

(«)  Re  Woodcock,  1  C.  B.  487. 

(0  Ex  parte  DuffiU,  6  Scott  N.  R. 


(tt)  Ex  parte  Andrews,  19  C.  B.  N. 
S.  371. 

(a:)  Re  Carbiirton,  16  W.  R  84. 

(y)  Ex  parte  Pish,  9  C.  B.  N.  S.  71 5. 

(z)  Ex  parte  Robinson,  L.  R  4  C.  P. 
205. 

(a)  Re  Pitcher,  17  W.  R  319. 

(6)  Re  Caine,  10  Q.  B.  D.  284. 

(c)  Re  Ilorsfcdl,  3  Man.  &  Gr.  132. 

(d)  Ex  parte  Shirley,  7  BowL  P.  C. 
258. 

(e)  Ex  parte  Stone,  9  Dowl.  P.  C. 
840. 
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she  must  describe  herself  as  "the  wife  of"  her  husband  (/),  and  not  as    45  &  46 
"his  widow **  (g)  or  as  "his  wife  or  widow"  (h),  although  the  circum-      «  c' 
stances  stated  in  the  aflSdavit  may  be  such  as  to  lead  to  the  conclusion      34*4 
that  he  is  dead.     The  husband  must  also  be  properly  described  (i),  "Will.  IV. 

The  Chancery  Division  has  jurisdiction  to  make  an  onler  under  this      c-  74, 
section,  at  any  rate  where  an  application  is  also  made  to  remove  the     %  "1> 
fetter    on  the  wife's  power  of  alienation  under  s.  39  of  the  C.   A. 
1881  (Jk). 

As  a  rule  the  Court  will  not  make  a  general  order  dispensing  with 
the  concurrence  of  the  husband  in  future  sales  of  his  wife's  property  (l). 
But  where  the  property  was  small  and  the  income  little  more  than 
sufficient  to  pay  the  interest  of  a  mortgage  thereon,  and  the  husband 
had  gone  to  America  in  1875,  and  had  not  communicated  with  or  con- 
tributed to  the  support  of  his  wife  since  1878,  the  Court  in  1882  made  a 
prospective  order  dispensing  with  his  concurrence,  in  onler  to  enable 
the  wife  to  sell  by  auction  (m). 

An  ortler  under  this  section  places  a  married  woman  in  the  same 
position  as  if  she  were  aff/me  sole,  and  enables  her  to  convey  without 
acknowledgment  («)• 

Where  an  order  under  this  section  had  been  acted  upon,  and  thinl 
parties  ha  i  acquired  rights  thereunder,  the  Court  refused  to  rescind  it 
on  an  affidavit  by  the  husband  that  he  occasionally  visited  his  wife  (0) ; 
and  though  such  an  order  may  be  rescinded,  if  obtained  by  fraud  or 
suppression  of  material  facts,  strict  proof  of  such  fraud  or  suppression 
will  be  necessary. 

Where  the  wife's  affidavit  is  substantially  accurate,  an  order  founded 
thereon  will  not  be  rescinded  (p). 

In  the  following  cases  the  Court  refused  to  dispense  with  the  husband's  Cases 
concurrence  : — Where,  in  1847,  it  appeared  that  the  husband  entered  a  where  hus- 
steamer  in  1844,  was  in  New  Zealand  in  1845,  and  the  wife  believed  that  currence 
he  did  not  intend  to  return,  the  Court  considered  that  only  a  temporary  not  dia- 
absence  was  proved  (q).    Where  a  trust  for  sale  was  exerciseable  at  the  pe^^sed 
joint  request  of  the  husband  and  wife,  and  on  an  application  in  1858  it 
appeared  that  her  husband  went  to  Australia  in  1852,  and  was  last 
heard  of  in  1857  (r).     Where  it  merely  appeared  that  the  husband  was 
a  seaman,  had  gone  abroad,  had  not  been  heard  of  for  many  years,  and 
the  wife  was  informed  that  he  was  dead,  but  the  Court  had  no  materials 
to  enable  it  to  judge  of  the  truth  of  such  information  («).     Where  the 

(/)  Ex  parte  Sparrow,  12  C.  B.  834.  (»)  Goodchild  v.  Douffolf  3  Ch.  D. 

{g)  Re  Noy,  7  Scott  N.  E.  434.  660. 

(A)  Re  Anderson,  2  C.  B.  N.  S.  118.  (0)  Re  Rogers,  L.  R.  1  C.  P.  47. 

(i)  Re  Oardener,  I  C.  B.  N.  S.  215.  {p)  Ex  parU  CockereU,  L.  R.  10  C. 

(k)  Ex  parte  Thompson,  28   S.   J.  P.  39. 

274.  (q)  Ex  parte  Oilmore,  3  C.  B.  967. 

(/)  Re  Cfraham,  19  C.  B.  N.  S.  870.  (r)  Re  Eden,  5  C.  B.  N.  S.  232. 

(w)  Re  HaH,  W.  N.  (1882)  36.  («)  ExparU  Taylor,  7  C.  B.  1. 
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45  &  46    husband,  though  abroad,  was  in  communication  with  and  in  the  habit 

g  fi      *  ^^  rtiiiiitting  money  to  his  wife  (t).     Where  the  wife  had  been  compelled 

3  &  i      ^"  leave  lier  husband  tlirough  his  brutality,  and  he  refused  to  concur  (u). 

Will.  IV.  Where  the  husband  and  wife  were  living  apart,  and  the  huslmnd  was 

o'm       iitTvous  and  excitable,  but  had  not  been  asked  to  concur  (x).     Where  no 

refusal  by  the  husband  to  concur  was  proved  (y). 


§91. 


Sc*ct.  92  of  the  F.  and  R.  A.  is  as  follows:— 
3  &  4      [92.  And  be  it  further  enacted,  that  this  Act  shall  not  extend 

Wl1I«  1  V^« 

c.  74,  to  Ireland,  except  where  the  same  is  expressly  mentioned.] 

§92. 

Similar  proAnsions  are  applied  to  Ireland  by  4  <fe  5  WilL  IV.  c.  92,  and 

Ireland.       the  C.  A.  1882  amends  the  Irish  Act  in  the  same  manner  as  it  amends 
the  Endish  F.  and  R.  A. 


STOCK  AS  SEPARATE  PROPERTY. 

45  &  46        6.  All  deposits  in  any  post  office  or  other  savings  bank,  or 
^*8  ft  ^^*  ^^  ^^y  other  bank,  all  annuities  granted  by  the  Commissioners 

'. —  forthe  Reduction  of  the  National  Debt  or  by  any  other  person, 

suJk  &  ^^^  ^''  suras  forming  part  of  the  public  stocks  or  funds,  or  of 
to  which  a  any  other  stocks  or  funds  transferable  in  the  books  of  the 
woman  Lb  Governor  and  Company  of  the  Bank  of  England,  or  of  any 
entitled,  other  bank,  which  at  the  commencement  of  this  Act  are 
standing  in  the  sole  name  of  a  married  woman,  and  all 
shares,  stock,  debentures,  debenture  stock,  or  other  interests 
of  or  in  any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  of  or  in  any  industrial,  provident, 
friendly,  benefit,  building,  or  loan  society,  which  at  the  com- 
mencement of  this  Act  are  standing  in  her  name,  shall  be 
deemed,  unless  and  until  the  contrary  be  shown,  to  be  the 
separate  property  of  such  married  woman;  and  the  fact  that  any 
such  deposit,  annuity,  sum  forming  part  of  the  public  stocks 
or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England, 
or  of  any  other  bank,  share,  stock,  debenture,  debenture  stock, 

(0  Re  Squires,  17  C.  B.  176.  Jie  Mirfiny  4  Man.  h  Gr.  635. 

(«)  Re  Price,  18  C.  B.  N.  S.  286.  (y)  Re  Trenery,  1  C.  B.  N.  S.  187. 

{x)  Re  Mvrphy,  6  Scott  N.  R.  166; 
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or  other  interest  as  aforesaid,  is  standing  in  the  sole  name  of   f 5  &  46^ 
a  married  woman,  shall  be  sufficient  primd  facie  evidence     |  g^  "' 

that  she  is  beneficially  entitled  thereto  for  her  separate  use, 

so  as  to  authorise  and  empower  her  to  receive  or  transfer  the 
same,  and  to  receive  the  dividends,  interest,  and  profits 
thereof,  without  the  concurrence  of  her  husband,  and  to 
indemnify  the  Postmaster  General,  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  the  Governor  and  Company 
of  the  Bank  of  England,  the  Governor  and  Company  of  the 
Bank  of  Ireland,  and  all  directors,  managers,  and  trustees  of 
every  such  bank,  corporation,  company,  public  body,  or  society 
as  aforesaid,  in  respect  thereof. 

Investments  similar  to  those  specified  in  this  section  could  previously  Invest- 
be  made  in  the  name  of  a  married  woman  under  se.  2  to  5,  inclusive,  of  the  ^^a^.^  *f 
M.  W.  P.  A.,  1870  (y),  which  enabled  any  woman  about  to  be  married,  W.  P.  A. 
or  any  married  woman,  to  have  deposits  made  in  savings  banks,  annuities,  1870. 
guaranteed  public  stocks  and  funds,  fully  paid  shares,  debentures,  deben-  . 
ture  and  other  stock  in  companies,  and  shares  in  friendly,  benefit, 
building,  or  loan  societies,  registered  in  her  name  as  a  married  woman, 
entitled  to  her  separate  use.    See  also  note  to  s.  7. 


TRANSFER  OP  STOCK  TO  MARRIED  WOMAN. 


7.  AH  sums  forming  part  of  the  public  stocks  or  funds,  or    46  A  4« 
of  any  other  stocks  or  funds  transferable  in  the  books  of  the    *o*y  '* ' 

Bank  of  England  or  of  any  other  bank,  and  all  such  deposits *- — 

and  annuities  respectively  as  are  mentioned  in  the  last  pre-  ^^  ^^ 
ceding  section,^  and  all  shares,  stock,  debentures,  debenture  to  bo 
stock,  and  other  interests  of  or  in  any  such  corporation,  com-  ferred,  Ac, 
pany,  public  body,  or  society  as  aforesaid,  which  after  the  *®  * .  , 
commencement  of  this  Act  shall  be  allotted  to  or  placed,  woman, 
registered,^  or  transferred  in  or  into  or  made  to  stand  in  the 
sole  name  of  any  married  woman  shall  be  deemed,  unless  and 
until  the  contrary  be  shown,  to  be  her  separate  property,  in 
respect  of  which   so  far  as  any  liability  may  be  incident 

(2)  33  &  34  Vict.  c.  08. 
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45&46 
Vict,  c  75, 

17. 


Invest- 
ments in 
name  of 
married 
woman. 


Companies 
bound  to 
register 
traosfer  to 
married 


thereto  her  separate  estate  shall  alone  be  liable,^  whether  the 
same  shall  be  so  expressed  in  the  document  whereby  her  title 
to  the  same  is  created  or  certified,  or  in  the  books  or  register 
wherein  her  title  is  entered  or  recorded,  or  not 

Provided  always,  that  nothing  in  this  Act  shall  require  or 
authorise  any  corporation  or  joint  stock  company  to  admit 
any  married  woman  to  be  a  holder  of  any  shares  or  stock 
therein  to  which  any  liability  may  be  incident,  contrary  to  the 
provisions  of  any  Act  of  Parliament,  charter,  byelaw,  articles 
of  association,  or  deed  of  settlement  regulating  such  corpora- 
tion or  company. 

1  Compare  this  section  with  ss.  3  to  5  of  the  M.  W.  P.  A.,  1870  (a). 

*  Under  s.  4  of  that  Act  it  was  held  tliat  a  company  might  be  com- 
pelled, by  mandamus,  to  register  fully  paid  shares  or  stock  in  the  name 
of  a  married  woman  imless  some  flaw  existed  in  her  title,  but  that  the 
company  was  entitled  to  investigate  that  title  (/>)  in  order  to  see  that  no 
liability  would  be  incurred  by  issuing  a  certificate  to  her  (c).  See  the 
provision  as  to  decision  of  questions  under  this  section  contained  in  s.  17, 
p.  393,  post, 

3  Under  the  Act  of  1870  a  company  was  only  bound  to  register  fully 
paid  shares  in  the  name  of  a  married  woman ;  but  if  shares  to  which 
liability  was  attached  belonged  to  a  married  woman — whether  registereil 
in  her  name  or  not— her  separate  estate  was  liable  for  calls  (d).  It  will 
be  observed  that  this  new  section  is  not  limited  to  fully  paid  shares,  but 
any  liability  for  calls  may  be  enforced  against  a  married  woman— at  any 
rate  to  the  extent  of  her  separate  estate — as  if  she  were  afeme  sole. 

The  proviso  at  the  end  of  this  section  was  not  contained  in  the 
M.  W.  P.  A.,  1870. 


INVESTMENTS  IN  JOINT  NAMES. 


45&46 


8.  AH  the  provisions  hereinbefore  contained  as  to  deposits 
8  ft  **'  ^^  ^^y  P^^^  office  or  other  savings  bank,  or  in  any  other  bank, 

*. —  annuities  granted  by  the  Commissioners  for  thejicduction  of 

the  National  Debt  or  by  any  other  person,  sums  forming  pait 


Invest 
meutsin 


(a)  33  &  34  Vict.  c.  93. 

(6)  Jifff,  V.  Carnatic  liy.  Co.,  L.  R. 
8  Q.  B.  299. 

(r)  Batria  <fc  San  Francuco  Ry.  Co., 
L  R.  8  Q.  B.  684 ;  Hart  v.  Frontino. 


etc.,  Gold  Mining  Co.,  L.  R.  5  Ex.  111. 
(d)  Matthevman's  case,  L.  R.  3  Eq. 
781;  £uUer  v.  Cumpston,  L.  R.  7  Eq. 
16;  lie  London,  Bombay  A  Mcditer' 
ranean  Bank,  18  Cb.  D.  581. 
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of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds    i^  &  ^^ 
transferable  in  the  books  of  the  Bank  of  England  or  of  any     j'g^ 

other  bank,  shares,  stock,  debentures,  debenture  stock,  or: 

other  interests  of  or  in  any  such  corporation,  company,  public  names  of 
body,  or  society  as  aforesaid  respectively,  which  at  the  -com-  ™"ried 
mencement  of  this  Act  shall  be  standing  in  the  sole  name  of  and  others, 
a  married  woman,  or  which,  after  that  time,  shall  be  allotted 
to,  or  placed,  registered,  or  transferred  to  or  into,  or  made  to 
stand  in,  the  sole  name  of  a  married  woman,  shall  respec- 
tively extend  and  apply,  so  far  as  relates  to  the  estate,  right, 
title,  or  interest  of  the  married  woman,  to  any  of  the  particu- 
lars aforesaid  which,  at  the  commencement  of  thia  Act,  or  at 
any  time  afterwards,  shall  be  standing  in,  or  shall  be  allotted 
to,  placed,  registered,  or  transferred  to  or  into,  or  made  to 
stand  in,  the  name  of  any  married  woman  jointly  with  any 
persons  or  pereon  other  than  her  husband. 


TRANSFER  OP  SECURITIES  BY  MARRIED  WOMEN. 

9.  It  shall  not  be  necessary  for  the  husband  of  any  married    ^5  &  46 
woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of     rq^    ' 

any  such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming 

part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  concur- 
funds  transferable  as  aforesaid,  or  any  share,  stock,  debenture,  ^*^^^^  ^^' 

,  .  .  necessary; 

debenture  stock,  or  other  benefit,  right,  claim,  or  other  interest 
of  or  in  any  such  corporation,  company,  public  body,  or  society 
as  aforesaid,  which  is  now  or  shall  at  any  time  hereafter  be 
standing  in  the  sole  name  of  any  married  woman,  or  in  the 
joint  names  of  such  married  woman  and  any  other  person  or 
persons  not  being  her  husband.^ 

*  Thb  section  will  prevent  a  repetition  of  the  difficulty  which  arose  in 
Howard  v.  Bank  of  England  (e). 

(e)  L.  R.  19  Eq.  295. 
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FRAUDULENT  INVESTMENTS  BY  MARRIED  WOMEN. 

v^^  *  ^?^      ^®'  ^  ^^y  investment  in  any  such  deposit  or  annuity  as 
§  id.  '  ^*^re8^^»  or  ^  ^^J  oi  ^^^  public  stocks  or  funds,  or  in  any 

other  stocks  or  funds  transferable  as  aforesaid,  or  in  any  share, 

lent  in-  stock,  debenture,  or  debenture  stock  of  any  corporation,  com- 
^  kh"^'**'  pany,  or  public  body,  municipal,  commercial,  or  otherwise,  or 
money  of  in  any  share,  debenture,  benefit,  right,  or  claim  whatsoever 
husband,  j^^^  ^^  ^^  upon  the  funds  of  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  shall  have  been  made  by  a 
married  woman  by  means  of  moneys  of  her  husband,  without 
his  consent,  the  Court  may,  upon  an  application  under  section 
seventeen  of  this  Act,  order  such  investment,  and  the  divi- 
dends thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
respectively  to  the  husband ;  and  nothing  in  this  Act  con- 
tained shall  give  validity  as  against  creditors  of  the  husband 
to  any  gift,  by  a  husband  to  his  wife,  of  any  property, 
which,  after  such  gift,  shall  continue  to  be  in  the  order  and 
disposition  or  reputed  ownership  of  the  husband,  or  to  any 
deposit  or  other  investment  of  moneys  of  the  husband  made 
by  or  in  the  name  of  his  wife  in  fraud  of  his  creditors;  but 
any  moneys  so  deposited  or  invested  may  be  followed  as  if 
this  Act  had  not  passed. 

Compare  this  section  with  the  provisoes  in  ss.  2  to  5  inclusive,  and 
with  8.  6  of  the  M.  W.  P.  Act,  1870  (/). 


INSURANCES  FOR  BENEFIT  OF  FAMILY.^ 

45&46        jj[^  A  married  woman   may  by  virtue  of  the  power  of 
ft  *2J^  '  making  contracts  hereinbefore  contained  effect  a  policy  upon 

her  own  life  or  the  life  of  her  husband  for  her  separate  use  ; 

payable     and  the  same  and  all  benefit  thereof  shall  enure  accordingly. 
"oU^'  of        '^  policy  of  assurance  effected  by  any  man  on  his  own  life, 
assurance   and  expressed  to  be  for  the  benefit  of  his  wife,  or  of  his 
partof^"^ children,  or  of  his  wife  and  children,  or  any  of  them,  or  by 
esute  of    any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit 

(/)  33  &  34  Vict,  c  93. 
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of  her  husband,  or  of  her  children,  or  of  her  husband  and  ^^i*  ^-^ 

'  '  Vict  c.  /o, 

children,  or  any  of  them,  shall  create  a  trust  in  favour  of  the     §  U, 
objects  therein  named,  and  the  moneys  payable  under  any  ~^ 
such  policy  shall  not,  so  long  as  any  object  of  the  trust  remains  sured. 
unperformed,  form  part  of  the  estate  of  the  insured,  or  be 
subject  to  his  or  her  debts  :*  Provided  that  if  it  shall  be  proved  Pren^umg 
that  the  policy  was  eflFected  and  the  premiums  paid  with  intent  ^tid  of 
to  defraud  the  creditors  of  the  insured,  they  shall  be  entitled  to  creditors, 
receive,  out  of  the  moneys  payable  under  the  policy,  a  sum  ment  of " 
equal  to  the  premiums  so  paid.     The  insured  may  by  thet"^*««»of 
policy,  or  by  any  memorandum  under  his  or  her  hand,  appoint  mon^. 
a  trustee  or  trustees  *  of  the  moneys  payable  under  the  policy, 
and  from  time  to  tipie  appoint  a  n3w  trustee  or  new  trustees 
thereof,  and  may  make  provision  for  the  appointment  of 
a  new  trustee  or  new  trustees  thereof,  and  for  the  invest- 
ment   of    the    moneys    payable   under   any    such    policy. 
In   default   of  any  such   appointment  of  a   tiiistee,    such 
policy,   immediately   on   its   being  effected,  shall   vest   in 
the    insured    and    his    or   her   legal   personal    representa- 
tives, in  trust  for  the. purposes  aforesaid.    If,  at  the  time  of 
the  death  of  the  insured,  or  at  any  time  afterwards,  there 
shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a  new 
trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new  trustee 
or  new  trustees  may  be  appointed  by  any  Court  having 
jurisdiction  under  the  provisions  of  the  Trustee  Act,  1850,  or  ^3  &  14 
the  Acts  amending  and  extending  the  same.    The  receipt  of  j^^^.  ^ 
a  trustee  or  trustees  duly  appointed,  or,  in  default  of  any  such  of  tnwieea. 
appointment,  or  in  default  of  notice  to  the  insurance  oflSce, 
the  receipt  of  the  legal  personal  representative  of  the  insured 
shall  be  a  discharge  to  the  oflSce  for  the  sum  secured  by  the 
policy,  or  for  the  value  thereof,  in  whole  or  in  part. 

1  This  section  is  founded  upon  and  is  an  extension  of  the  provisions  of 
B.  10  of  the  M.  W.  P.  A.,  1870  (g), 

'  A  husband  who  had  effected  an  ordinary  policy  in  1870,  and  exchanged 
it  in  1871  for  one  for  the  benefit  of  his  wife  for  her  separate  use  if  she 
surnved  him,  and  for  the  benefit  of  himself  if  he  survived  her,  became 

iff)  33  &  34  Vict  c.  93. 
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45&46 
Vict  c.  75, 


Trasteesof 
policy  for 
benefit  of 
family. 


Power  of 
Court 
■where  no 
trusts  of 
policy 
declared. 


Parol 
trust  for 
widow. 


bankrupt  and  died.  The  premiums  due  subsequently  to  tbe  exchange 
were  paid  out  of  the  wife's  separate  estate.  Held,  that  the  policy  moneys 
belonged  to  her.  Semble^  that  if  any  of  the  subsequent  premiums  had 
been  paid  by  the  husband  out  of  his  own  moneys,  his  trustee  in  bank- 
ruptcy would  have  been  entitled  to  have  the  amount  so  paid  recouped  (h), 

5  The  Act  of  1870  gave  no  power  to  the  insurer  to  appoint  trustees.  It 
will  be  observed  that  imder  this  section  the  insurer  may  appoint 
trustees  either  by  the  policy  or  Ly  a  separate  signed  memorandum  which 
need  not  be  by  deed.  He  may  also  make  provision  for  the  appointment 
of  new  trustees  ;  and  it  will  be  advisable  to  do  so  by  inserting  a  clause, 
either  in  the  policy  or  the  writing  appointing  the  original  trustees,  to 
the  effect  that  s.  31  of  the  C.  A.,  1881,  shall  apply  thereto.  This  will 
avoid  any  question  w^hether  that  section  is  excluded  by  the  express  power 
contained  in  this  section  for  the  Court  to  appoint.  A  petition  for  the 
appointment  of  trustees  should  be  intituled  "In  the  matter  of  the 
M.  W.  P.  A.,  1882,"  as  well  as  in  the  matter  of  the  Trustee  Acts,  although 
it  may  relate  to  a  policy  effected  under  the  M.  W.  P.  Act,  1870  (t). 

Where  a  policy  had  been  effected  under  s.  10  of  the  M.  W.  P.  A., 
1870  (/•),  by  a  husband,  and  no  trusts  were  declai'ed  on  the  face  of  tlie 
policy,  Malins,  V.-C,  appointed  trustees  and  directed  the  fund  to  be 
settled  upon  the  usual  trusts  of  a  settlement.  But  on  evidence  that  the 
husband  died  insolvent  and  his  family  were  in  poor  circumstances,  the 
money  was  distributed  as  on  an  intestacy  (Z). 

This  case  was  disapproved  of  and  not  followed  by  Chitty,  J.,  who 
held  that  the  Court  had  no  jurisdiction  to  do  more  than  appoint  a 
trustee,  as  s.  10  of  the  M.  W.  P.  A.,  1870  (like  s.  11  of  the  M.  W.  P.  A., 
1882)  does  not,  in  tenns,  empower  the  Court  to  declare  the  rights  of  the 
parties.  But  he  prefaced  the  order  with  the  expression  of  his  opinion 
that  the  wife,  who  predeceased  the  husband,  took  no  interest  in  the  fund- 
In  giWng  judgment,  he  expressed  an  opinion  that  if  she  had  survived,  the 
trust  would  have  been  either  for  the  wife  for  her  separate  use  for  life  with 
remainder  to  the  children,  or  for  the  wife  and  children  as  joint  tenants  (m). 

A  married  man  died  intestate  after  liis  proposal  for  an  insurance  had 
been  accepted,  but  before  any  policy  had  been  issued.  There  was 
evidence  that  he  had  told  the  agent  for  the  insurance  company  that  he 
intended  the  policy  to  be  for  the  benefit  of  his  wife ;  and  though  this 
fact  had  not  been  communicated  to  the  company,  the  Couit  of  Appeal 
held  that  the  administrator  of  the  intestate  held  the  policy  money  in 
trust  for  the  widow  (n). 


{k)  Uolt  V.  EveraU,  2  Cb.  D.  206. 
(t)  lie  Soutar'a  Pvlicj/,  26  Ch.  D. 
236. 

ik)  33  &  34  Vict.  c.  93. 

(/)  Me  MeUor'8  Policy,  6  Ch.  D.  127, 


7  Ch.  D.  200. 

(i»)  Jie  Adamt*  Policy,  28  Ch.  D. 
525. 

(n)  Newman  v.  Bdatcn,  28  SoL  J. 
301. 
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LEGAL  PROCEEDINGS  BY  MARRIED  WOMEN. 

12.  Every  woman,  whether  married  before  or  after  this  vict.  c.  76, 
Act,  shall  have  in  her  own  name  against  all  persons  whom-    §  12. 


soever,  including  her  husband,  the  same  civil  remedies,  and  Remedies" 
also  (subject,  as  regards  her  husband,  to  the  proviso  herein-  ^^  nj»nied 
after  contained)  the  same  remedies   and  redress  by  way  of  protection 
criminal  proceedings,  for  the  protection  and  security  of  her  ^A  ^"' 
own  separate  property,^  as  if  such  property  belonged  to  her  as  separate 
a  feme  sole,  but,  except  as  aforesaid,  no  husband  or  wife  shall  ^^^  ^' 
be  entitled  to  sue  the  other  for  a  tort.2    In  any  indictment 
or  other  proceeding  under  this  section  it  shall  be  sufficient  to 
allege  such  property  to  be  her  property ;  and  in  any  proceed- 
ing under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against^  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding:  Provided  always,  that 
no  criminal  proceeding  shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they  are  living  together, 
as  to  or  concerning  any  property  claimed  by  her,  nor  while 
they  are  living  apart,  as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together,  concerning  property 
claimed  by  the  wife,  unless  such  property  shall  have  been 
wrongfully  taken  by  the  husband  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  wife. 

*  Where  a  wife  had  filed  a  petition  for  divorce,  and  her  husband  had  Injunction 
ceased  to  cohabit  with  her,  an  injunction  was  granted  to  restrain  him,  S^^^j 
until  the  trial  of  an  action  by  the  wife  to  administer  the  trusts  of  the 
settlement,  from  entering  or  interfering  with  a  house  in  which  the  wife 
resided,  and  which  was  settled  on  her  for  her  separate  use  (o). 

Tliis  section  gives  power  to  a  married  woman  to  take  proceedings  as 
if  she  were  a  feme  sole,  for  the  protection  and  security  of  her  own 
separate  property,  but  it  appears  to  be  limited  to  proceedings  for  such 
protection.  But  under  s.  1,  together  with  this  section,  she  has  power  to 
sue  generally  as  Sifeme  sole,  and  she  can  so  sue  in  respect  of  injuries  which 
do  not  affect  her  separate  estate.    Long  before  this  Act  Courts  of  Equity 

(o)  Symcnds  v.  EalUU,  24  Ch.  D.  846. 
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45  k  46    had  "  firmly  established  the  independent  personality  of  a  feme  covert 

8  10      ^^^  respect  to  property   settled  to  her  separate  use.*' — Per    Lord 

^^^'     Weotburt,  C.  (p). 

Actions  by     But  before  1870  it  was  necessary  for  her  in  all  proceedingsduring  coverture 

paamed      relating  to  her  separate  estate,  to  sue  by  a  next  friend,  though  of  course 

before         ^^^  might,  after  her  husband's  death,  maintain  an  action,  either  before  or 

1 883,  after  1870,  with  regard  to  her  separate  estate,  either  against  her  husband's 

legal  personal  representatives  or  other  persons  in  her  own  name  {q). 

Section  11  of  the  M.  W.  P.  A.,  1870  (r),  of  which  this  section  is  an 
extension,  enabled  a  married  woman  for  the  first  time  to  maintain  an 
action  during  coverture  in  her  own  name  for  the  recovery,  protection, 
and  security  of  her  separate  property  under  that  Act  It  was  accordingly 
held  that  a  mariied  woman  who  kept  a  banking  account  for  her  separate 
business  could  maintain  an  action  against  her  bankers  for  neglecting  to 
present  a  biU  of  exchange  paid  by  her  to  the  credit  of  that  account,  such 
an  action  being  for  the  protection  of  her  separate  estate.  But  it  was 
doubted  whether  she  could  maintain  an  action  for  breach  of  contract 
generally  in  respect  of  her  separate  estate  («).  The  words  of  this  section 
"  for  the  protection  and  security,"  are  the  same  as  in  s.  11  of  the  previous 
Act,  but  the  words  "and  redress"  are  added  after  "remedies,"  and  there- 
fore the  doubt  so  expressed  is  not  set  at  rest  as  it  would  have  been  if  the 
words  of  the  new  section  had  been  "  in  respect  of  her  separate  estate." 
It  is  probable,  however,  that  the  Court  would  consider  an  action  for 
breach  of  contract  relating  to  her  separate  estate  as  a  remedy  for  the 
protection  and  security  of  such  property. 
Action  fcr  *  'JTie  proviso  that  no  wife  may  sue  her  husband  for  a  tort,  except  in 
^^^'  respect  of  her  separate  property,  implies  that  she  may  sue  other  persons 

for  torts  generally,  and  she  may  do  so  as  a  feme  sole.    See  cases  cited 
under  s.  1  (t), 

A  woman  cannot,  even  after  divorce,  sue  her  former  husband  for  an 
assault  committed  during  coverture,  though  after  decree  for  divorce 
absolute,  or  decree  for  judicial  separation,  or  after  a  protection  order  under 
8.  21  of  the  Divorce  Act,  1857  (n)  she  could  sue  generally  as  a,  feme  sole  (t?). 
But  after  decree  niai  for  a  divorce  she  remains  under  coverture  imtil 
decree  absolute  (x),  and  though  the  decree  absolute,  when  pronounced, 
relates  back  to  the  date  of  decree  win,  so  as  to  render  invalid  any  deal- 
ing with  the  wife's  property  by  the  husband  in  the  interval  (y),  it 

ip)    Woodward  v.    Woodward,   11  C.  P.  580. 

W.  R.  1008.  (t)  P.  857,  ante. 

(q)    Woodward   t.    Woodward,   11  (u)  20  &  21  Vict.  c.  85. 

W.  K.  1007;  Green  v.  CarHU,  4  Ch.  D.  (v)  Jiamtden  v.  Lrearley,  L.  R.  10 

882.  Q.  B.  147. 

(r)  33  &  34  Vict.  c.  93.  (x)  Norman  v.  VUlart,  2  Ex.  D.  359. 

(#)  Summers  v.  Ci^y  Banl;  L.  R.  9  (y)  ProU  v.  Soady,  L.  R.  3  Ch.  220 
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does  not  give  her  the  status  of  a/«m6  sole  from  the  date  of  the  decree    45  &  46 

As  to  the  eflfect  of  divorce  on  the  husband's  and  wife's  respective  rights     "       * 
to  property  under  a  marriage  settlement  and  otherwise,  see  the  ca&es  Evidence 
cited  below  (a).    It  may  here  be  mentioned  that  a  suit  for  dissolution  of  ^J  y^^® 
marriage  may  be  maintained  by  or  against  the  committee  of  a  lunatic  (6).  ^band. 

Though  this  section  enables  a  wife  to  give  evidence  against  her  hus- 
band {c)  it  will  be  observed  that  it  does  not  authorise  husband  and  wife 
to  give  evidence  in  favour  of  each  other.  In  civil  proceedings  they  are 
competent  and  compellable  to  do  so  (cQ,  but  in  criminal  proceedings 
they  are  not  (e).  This  section  does  not  appear  to  affect  the  rule  that  no  * 
husband  or  wife  shall  be  compellable  to  disclose  any  communication 
made  by  the  other  during  coverture  (/).  But  a  written  statement 
handed  by  a  wife  to  a  policeman  in  the  presence  of  her  husband,  as  his 
statement,  without  demur  by  him  was  held  admissible  in  evidence 
against  him  (g).  See  s.  16  (A)  of  this  Act  and  s.  1  of  the  M.  W.  P.  A. 
1884  (t),  which  renders  husbands  and  wives  compellable  to  give  evidence 
against  each  other  in  criminal  proceedings. 


WIFE  S  LIABILITY  FOK  ANTE-NUPTIAL  DEBTS. 

13.  A  woman  aft^r  her  marriage  shall  continue  to  be  liable    45  &  40 
in  respect  and  to  the  extent  of  her  separate  property  for  all ^^g'JL^^* 
debts  contracted,  and  all  contracts  entered  into  or  wrongs 
committed  by  her  before  her  marriage,  including  any  sums  ^[^®*" 
for  which  she  may  be  liable  as  a  contributory,  either  before  nuptial 
or  after  she  has  been  placed  on  the  list  of  contributories,  jj^bmue^ 
under  and  by  virtue  of  the  Acts  relating  to  joint  stock  com- 
panies; and  she  may  be  sued  for  any  such  debt  and  for  any 
liability  in  damages  or  otherwise  under  any  such  contract, 
or  in   respect  of  any  such  wrong ;  and   all  sums   recovered 
against   her  in   respect   thereof,  or  for  any   costs   relating 
thereto,  shall  be  payable  out  of  her  separate  property;  and, 
as  between  her  and  her  husband,  unless  there  be  any  contract 

(2)  Norman  v.  ViUars,  2  Ex.  D.  359 ;  MordaurU  v.  Moncricff,  L.  R.  2  H.  L. 

lluhe  V.  Tavemor,  L.  R.  2  P.  &  D.  259.  (Sc.)  374. 

(a)   WUkin^on  v.  Gibson,  L.  R.  4  Eq.  (c)  Reg.  v.  Br%Weton,l2  Q.  B.  D.  266. 

162  ;  BurUm  v.   Sturgeon,  2  Cb.  D.  (rf)  16  &  17  Vict  c.  83,  §  1. 

318,  and  Fitzgerald  v.  Chapman,  1  Ch.  (e)  TayL  Eviil.,  7th  ed.,  1144. 

P.  563,  overruliug  Jetaop  v.  Blake,  3  (/)  16  &  17  Vict,  a  83,  §  3. 

(3iff.  639;  Smft  v.  Wenman,  L.  R.  10  {g)  Rej.  v.  Malory,  13  Q.  B.  D.  33. 

Eq.  15,  and  PuucU  v.  Dowding,  L.  R.  (A)  P.  397,  pott, 

14  Eq.  421.  {%)  P.  398,  i)o««. 

(6)  Baker  v.  Baker,  2  P.  P.  142 ; 
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45  &  48    between  tliem  to  the  contrary,  her  separate  property  shall  be 

§  13    '  ^^ccmed  to  be  primarily  liable  for  all  such  debts,  contracts,  or 

-7—; —  wrongs,  and  for  all   damages  or  costs  recovered  in  respect 

o'/wi\efor  thereof:    Provided  always,  that  nothing   in  this   Act    shail 

her  ante-    operate  to  increase  or  diminish  the  liability  of  any  woman 

nuptial  .11/.  ri'A/» 

debts  and  married  before  the  commencement  of  this  Act  for  any  sucn 
debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any 
separate  property  to  which  she  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have,  been  entitled  for 
her  separate  use  under  the  Acts  hereby  repealed  or  otherwise, 
if  this  Act  had  not  passed.^ 

1  Before  this  Act  the  separate  property  of  a  married  woman  was  not 
liable  for  her  general  torts  (^).  But  it  was  liable  for  debts  incurred  by 
her  previously  to  her  marriage  (A),  and  this  liability  extended  to  and 
could  be  enforced  against  property  belonging  to  her  before  her  marriage 
and  settled  at  marriage  for  her  separate  use  (i),  although  it  was  so  settled 
without  power  of  anticipation  {k). 


husband's  liability  for  ante-nuptul  debts. 

45  k  46        14.  A  husband  shall  be  liable  for  the  debts  of  his  wife 

8  14   '  contracted,  and  for  all   contracts   entered   into  and  wrongs 

—    —  committed  by  her  before  marriage,  including  any  liabilities 

tJ^Hable^^  which  she  maybe  so  subject  under  the  Acts  relating  to 

for  his       joint  stock  companies  as  aforesaid  to  the  extent  of  all  property 

debts  con-  whatsoever  belonging  to  his  wife  which  he  shall  have  acquired 

bLT*^       or  become  entitled  to  from  or  through  his  wife,  after  deducting 

marriage    therefrom  any  payments  made  by  him,  and  any  sums  for 

certain       which  judgment  may  have  been  bond  fide  recovered  against 

extent       him  in  any  proceeding  at  law,  in  respect  of  any  such  debts, 

contracts,  or  wrongs  for  or  in  respect  of  which  his  wife  was 

liable  before  her  marriage  as  aforesaid;  but  he  shall  not  be 

liable  for  the  same  any  further  or  otherwise;  and  any  court 

in  which  a  husband  shall  be  sued  for  any  such  debt  shall 

io)  Wainford  v.  Heyl,  L.  R  20  Eq.  (0  Chuhh  y,  StrOch,  L.  R.  9  Eq.  655. 

821.  (k)  Sanger  v.  Sanger,  L.  R.  11  Kq. 

{h)  Williams  v.  Mcrcier,  9  Q.  B.  D.  470;   London  <t-  Provincial  Bank  v, 

837.  Bogle,  7  Ch.  D.  773. 
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have  power  to  direct  any  inquiry  or  proceedings  which  it  may  ^.^^  ^^ 
think  proper  for  the  purpose  of  ascertaining  the  nature,    1 14^ 

amount,  or  value  of  such  property:  Provided  always,  that   —, 

nothing  in  this  Act  contained  shall  operate  to  increase  ortohmband 
diminish  the  liability  of  any  husband   married   before  the  fcJ.^JJJ^ 
commencement  of  this  Act  for  or  in  respect  of  any  such  debt  l  Jan-i 
or  other  liability  of  his  wife  as  aforesaid.^ 

1  This  section  is  founded  upon  the  repealed  M.  W.  P.  A.  of  1874  (/). 
The  provision  that  the  husband  may  deduct  from  the  amount  of  his 
liability  any  sums  for  which  judgment  has  been  bond  fide  recovered 
against  liim,  is  substituted  for  the  last  clause  of  s.  5  of  that  Act,  which  is 
as  follows : 

[Provided  that  when  the  husband,  after  marriage,  pays  any    37  &  88 
debt  of  his  loife,  or  has  a  judgment  bonH  fide  recovered     3*5  ^^' 

against  him  in  any  such  action  as  is  in  this  Act  men '- — 

tionedythen  to  the  extent  of  such  payment  or  judgment  the 
husband  shall  not  in  any  subsequent  action^  be  liable.'] 

*  It  was  held  that  "subsequent  action'*  meant  any  action'subsequent  to 
the  commencement  of  tlie  action  in  which  judgment  was  recovered,  and 
was  not  limited  to  the  actions  subsequent  to  the  judgment  {in), 

A  husband  is  not  liable,  after  his  wife's  death,  for  goods  supplied  to 
her  before  marriage  («). 

A  Englishman  married  and  living  in  England  was  held  liable  only  to 
the  extent  specified  in  the  M.  W.  P.  A.,  1874  (0),  though  his  wife's  ante- 
nuptial debt  was  contracted  in  Jersey,  to  which  island  the  Act  does  not 

apply  (/>)• 

The  practical  effect  on  a  husband's  liability  of  the  M.  W.  P.  A.  of  Husband's 
1870,  1874  and  1883,  is  as  follows :  liability 

(o)  A  husband  married  before  the  9th  of  August,  1870,  is  liable  ^^^^^^®** 
generally  for  the  ante-nuptial  debts  and  torts  of  his  wife,  tial  debts 
whether  he  acquired  any  property  with  her  or  not.  fti^d  torts. 

(p)  A  husband  married  between  the  9th  of  August,  1870,  and  the 
30th  of  July,  1874,  is  not  liable  for  any  ante-nuptial  debts  or 
torts  of  his  wife,  whether  he  acquired  any  property  with  her  or 
not. 

(7)  A  husband  married  between  the  30th  of  July,  1874,  and  the 
1st  of  Januarj',  1883,  is  liable  for  his  wife's  ante-nuptial  debts 

(Z)  37  &  38  Vict,  c  50.  (0)  37  &  38  Vict.  c.  CO. 

(i»)  Fear  v.  Coatle,  8  Q.  B.  D.  382.  {p)  Dc  Greuchj  v.  WiUt,  i  C.  P.  D. 

(n)  BiiU  v.  SUKker,  10  Q.  B.  D.  129.      362. 
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45  &  46  and  torts  to  tlie  extent  of  the  value  of  any  property  whicli  lie 

ft*1  A  ^^  actually  acquired  from  liis  wife  (or  so  for  as  chases  in  action^ 

*  rents,  and  other  income  are  concerned,  whicli  he  might  by  due 

diligence  have  reduced  into  possession  or  acquired),  and  also  to 

the  extent  of  any  of  her  property  settled  or  transferred  with 

the  view  of  defeating  or  delaying  her  ante-nuptial  creditors.  * 

(t)  A  husband  married  after  the  Ist  of  January,  1883,  is  liable  for  hia 

wife's    ante-nuptial   debts   and  torts  only  to  the  extent  of 

property  which  he  has  acquired  from  or  through  his  wife — 

which,  in  the  absence  of  a  settlement,  will  be  none,  as  under 

8.  5  all  the  wife's  property  will,  in  such  a  case,  be  her  separate 

estate.    Moreover,  even  where  there  is  a  settlement,  the  wife's 

separate  estate  will,  in  the  absence  of  an  agreement  to  the 

contrary,  be  liable  to  indemnify  the  husband  for  any  liability 

incurred  by  him. 


ACTIONS  FOR  ANTE-NUPTIAL  DEBTS.^ 

45  &  46       15.  A  husband  and  wife  may  be  jointly  sued  in  respect  of 
S  15    *  ^°y  ^^^^  ^^^*  ^^  other  liability  (whether  by  contract  or  for 

— ; any  wrong)  contracted  or  incurred  by  the  wife  before  marriage 

ante-^"  ^'  ^  aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to  establish 
nuptial       his  claim,  either  wholly  or  in  part,  against  both  of  them :  and 

liabilities.    .^  .  .  .         "^      .         *  ^^        <•  t  .    >  .      i. 

Husband  "  m  any  such  action,  or  m  any  action  brought  m  respect  of 
"^^  ^®  any  such  debt  or  liability  against  the  husband  alone,  it  is  not 
sued  found  that  the  husband  is  liable^  in  respect  of  any  property  of 

join  y.  ^j^^  ^^j^  g^  acquired  by  him,  or  to  which  he  shall  have  become 
so  entitled  as  aforesaid,  he  shall  have  judgment  for  his  costs 
of  defence,  whatever  may  be  the  result  of  the  action  against 
the  wife  if  jointly  sued  with  him ;  and  in  any  such  action 
against  husband  and  wife  jointly,  if  it  appears  that  the  hus- 
band is  liable  for  the  debt  or  damages  recovered,  or  any  part 
thereof,  the  judgment  to  the  extent  of  the  amount  for  which 
the  husband  is  liable  shall  be  a  joint  judgment  against  the 
husband  personally,  and  against  the  wife  as  to  her  separate 
property^ ;  and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judgment  against 
the  wife  as  to  her  separate  property  only. 
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This  section  is  founded  upon  but  is  an  extension  of  as.  1,  3  and  5  of    45  &  46 
the  M.  W.  P.  A.,  1874  (q).  '^'t'lS^ 

Where  it  is  desired  to  proceed  against  the  wife's  separate  estate  only,     ^       * 

neither  her  husband  (r)  nor  her  trustees,  if  any  («)  need  be  joined  as 
defendants. 

*  Where  the  husband  is  sued  it  is  unnecessary  to  allege  that  he  has 
received  assets  of  his  wife.  If  he  is  desirous  of  relying  upon  this  section 
he  must  do  so  in  his  defence  (/). 

3  It  will  be  observed  that  though  a  personal  judgment  may  be  recovered 
against  the  husband  the  judgment  against  the  wife  can  be  only  as  to  her 
separate  property.  It  would  therefore  appear  that  the  rule  that  a 
married  woman  cannot  be  made  personally  liable,  either  in  contract  or 
in  tort,  is  not  affected  (w).  See  cases  as  to  judgments  against  married 
women  cited  under  s.  1  (v). 


CRIMINAL  LIABILITY  OF  MARRIED  WOMAN. 

16.  A  wife  doing  any  act  with  respect  to  any  propeity  of   45  &  46 
her  husband,  which,  if  done  by  the  husband  with  respect  to    j*jg^^' 

property  of  the  wife,  would  make  the  husband  liable  to '-^ 

criminal  proceedings  by  the  wife  under  this  Act,  shall  in  like  ^^  ^able 

manner  be  liable  to  criminal  proceedings  by  her  husband.        to  criininal 

proceed- 
Where  a  married  woman  and  a  man  with  whom  she  had  eloped  were  ^&* 
indicted  for  stealing  goods  of  the  woman's  husband,  it  was  held  that  the 
husband's  evidence  was  not  admissible  against  either  of  the  prisoners, 
either  under  this  section  or  under  s.  12  (x).  In  consequence  of  this 
decision,  the  M.  W.  P.  A.,  1884  {y\  was  passed  on  the  23rd  of  June,  1884. 
It  is  as  follows  :— 

[iln  Act  to  amend  the  sixteenth  section  of  the  Married 
Women^s  Property  Act,  1882.] 

[Whereas  by  section  sixteen  of  the  Married  Women's  Property  47  k  48 
Act,  1882,  a  wife  is,  under  the  circumstances  therein  men-  rJ^^'  \,  * 

.  .  Preamble. 

tioned,  declared  to  be  liable  to  criminal  proceedings  by  her 

husband,  and  a  doubt  has  arisen  as  to  whether  the  husband 

is  admissible  as  a  witness  against  his  wife  in  such  criminal 

{q)  37  &  38  Vici  c.  50.  (u)  Atwood  v.  Chichester,  3  Q.  B.  D. 

(r)   WiUiaTM  v.  Mercier,  9  Q.  B.  D.  722. 

337.  (r)  P.  357-8,  anU. 

(«)  Daviet  v.  Jenlins,  6  Ch.  D.  728.  {x)  Reg.  v.  BHtUeton,12  Q.  B  D.  266. 

(0  Matlhewtv,  n'5it«/e,13Ch.D.811.  (y)  47  &  48  Vict.  c.  14. 
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45  &  46  proceedings,  while  section  twelve  of  the  same  Act  declares 
§  16,  '  *^^^  ^^  ^^y  proceeding  under  that  section  a  husband  or 
wife  shall  be  competent  to  give   evidence  against   each 


Vict  c  14,      other;  and  it  is  desirable  that  the  said  doubt  should  be 
§§  1,  2.      removed,  and  the  said  Act  otherwise  amended.] 

[Be  it  therefore  enacted,  &c.] 
Husband  [1.  In  any  such  criminal  proceeding  against  a  husband  or  a 
competent  wife  as  is  authorised  by  the  Married  Women's  Property 
^l'"*?^^^  Act,  1S82,  the  husband  and  wife  respectively  shall  be 
proceed-  competent  and  admissible  witnesses,  ia,nd,  except  when 
45^1'^'^^'  defendant,  compellable  to  give  evidence.] 
Vict.  c.  75.  [2.  This  Act  may  be  cited  as  the  Married  Women's  Property 

m^  ^^^^  ^^^^'  ^^^  ^^^^  -^^^  ^^^  ^^^  Married  Women's  Property 

Act,  1882,  may  be  cited  together  as  the  Married  Women's 
Property  Acts,  1882  and  188*.] 

It  should  be  ol)served  that  this  section  goes  further  than  either  s.  12 
or  ft.  16  of  the  M.  W.  P.  A.  1882,  in  making  husband  and  wife  com- 
pelkble  as  well  as  competent  to  give  evidence. 


QUESTIONS  BETWEEN  HUSBAND  AND  WIFE. 
45  &  46       17.  In  any  question  between  husband  and  wife  as  to  the 
S  17.  *  ^^^'^  *^  ^^  possession  of  property,  either  party,  or  any  such 

• —  bank,  corporation,  company,  public  body,  or  society  as  afore- 

between'*  Said  in  whose  books  any  stocks,  funds,  or  shares  of  either  party 
^^^^f  are  standing,  may  apply  by  summons  or  otherwise  in  a  sum- 
as  to  pro-  mary  way  to  any  judge  of  the  High  Court  of  Justice  in 
decided  i^  England  or  in  Ireland,  according  as  such  property  is  in  Eng- 
a  summary  land  or  Ireland,  or  (at  the  option  of  the  applicant  irrespectively 
^*^'  of  the  value  of  the  property  in  dispute)  in  England  to  the 

judge  of  the  counly  court  of  the  district,  or  in  Ireland  to  the 
chairman  of  the  civil  bill  court  of  the  division  in  which  either 
party  resides,  and  the  judge  of  the  High  Court  of  Justice  or 
of  the  county  court,  or  the  chairman  of  the  civil  bill  court  (as 
the  case  may  be),  may  make  such  order  with  respect  to  the 
property  in  dispute,  and  as  to  the  costs  of  and  consequent  en 
the  application  as  he  thinks  fit,  or  may  direct  such  application 
to  stand  over  from  time  to  time,  and  any  inquiry  touching  the 
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matters  in  question  to  be  made  in  such  manner  as  he  shall  ^5  *  46 
think  fit:  Provided  always,  that  any  order  of  a  judge  of  the    g  \jf^ 
High  Court  of  Justice  to  be  made  under  the  provisions  of  this  j7~rr — '. 
section  shall  be  subject  to  appeal  in  the  same  way  as  an  order  question 
made  by  the  same  judge  in  a  suit  pending  or  on  an  equitable  husband 
plaint  in  the  said  court  would  be ;  and  any  order  of  a  county  ^^  w>fo 
or  civil  bill  court  under  the  provisions  of  this  section  shall  be 
subject  to  appeal  in  the  same  way  as  any  other  order  made 
by  the  same  court  would  be,  and  all  proceedings  in  a  county 
court  or  civil  bill  court  under  this  section  in  which,  by  reason 
of  the  value  of  the  property  in  dispute,  such  court  would  not 
hove  had  jurisdiction  if  this  Act  or  the  Married  Women's 
Property  Act,  1870,  had  not  passed,  may,  at  the  option  of  the 
defendant  or  respondent  to  such  proceedings,  be  removed  as 
of  right  into  the  High  Court  of  Justice  in  England  or  Ireland 
(as  the  case  may  be),  by  writ  of  certiorari  or  otherwise  as  may 
be  prescribed  by  any  rule  of  such  High  Court;  but  any  order 
made  or  act  done  in  the  course  of  such  proceedings  prior  to 
such  removal  shall  be  valid,  unless  order  shall  be  made  to  the 
contrary  by  such  High  Court:  Provided  also,  that  the  judge 
of  the  High  Court  of  Justice  or  of  the  county  court,  or  the 
chairman  of  the  civil  bill  court,  if  either  party  so  require, 
may  hear  any  such  application  in  his  private  room:  Provided 
also,  that  any  such  bank,  corporation,  company,  public  body, 
or  society  as  aforesaid,  shall,  in  the  matter  of  any  such  appli- 
cation for  the  purposes  of  costs  or  otherwise,  be  treated  as  a 
stakeholder  only. 


MARRIED  WOMAN  AS  TRUSTEE. 


18.  A  married  woman  -who  is  an  executrix  or  administra-    45  &  46 
trix  alone  or  jointly  with  any  other  person  or  persons  of  the     jig'  ' 

estate  of  any  deceased  person,  or  a  trustee  alone  or  jointly  as ;-— 

aforesaid  of  property  subject  to  any  trust,  may  sue  or  be  sued,  ^oman  as 
and  may  transfer  or  join  in  transferring  any  such  annuity  or  ^  «*«- 
deposit  as  aforesaid,  or  any  sum  forming  part  of  the  public  trustee, 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable 
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v1\^  ^?-  as  aforesaid,  or  any  share,  stock,  debenture,  debenture  stock, 
§  18.  '  ^^  other  benefit,  ri^rht,  claim,  or  other  interest  of  or  in  any  such 

~ corporation,  company,  public  bod)%  or  society  in  that  character, 

without  her  husband,  as  if  she  were  a /erne  sole. 

See  B.  24,  p.  405,  jiost,  and  notes  to  s.  6  of  the  V.  &  P.  Act,   1874, 
p.  202,  ante. 


SAVING  AS  TO  SETTLEMENTS. 


45  kid 
Vict  c.  75, 

§19. 

Saving  of 
existing 
settle- 
ment B, 
and  the 
power  to 
make 
future 
Botlle- 
ments. 


19,  Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  any  settlement  or  agreement  for  a  settlement  made  or 
to  be  made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman,^  or  shall  interfere  with  or 
render  inoperative  any  restriction  against  anticipation*  at 
present  attached  or  to  be  hereafter  attached  to  the  eDJciy- 
ment  of  any  property  or  income  by  a  woman  under  any 
settlement,  agreement  for  a  settlement,  will,  or  other  instru- 
ment; but  no  restriction  against  anticipation  contained  in 
any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall  have 
any  validity  against  debts  contracted  by  her  before  marriage, 
and  no  settlement  or  agreement  for  a  settlement  shall  have 
any  greater  force  or  validity  against  creditors  of  such  woman 
than  a  like  settlement  or  agreement  for  a  settlement  made 
or  entered  into  by  a  man  would  have  against  his  creditors.* 

Tlie  restraint  on  anticipation  may  be  removed  by  the  Court  under 
B.  39  of  the  C.  A.,  1881  (y),  which  ie  as  follows-— 

U  &  45    [39  (1.)  Notwithstanding  that  a  married  woman  is  restrained 
8  39   '      ^'^^^  anticipation,  the  Court,  may,  if  it  thinks  fit,  where  it 

appears  to  the  Court  to  be  for  her  benefit,  by  judgment 

or  order,*  with  her  consent,^  bind   her  interest  in  any 

property.® 
(2.)  This  section  applies  only  to  judgments  or  orders  made 

after  the  commencement  of  this  Act.] 

(y)  44  &  45  yict.  c.  41. 


Power  for 
Court  to 
bind 

interest  of 
married 
woman. 
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*  Where  a  married  woman,  after  the  commencement  of  this  Act,  hecame    45  &  46 
absolutely  entitled  to  a  heqnest  without  any  limitation  as  to  separate     g^^Q^^' 
UFe,  it  was  held  that  s.  19  exempted  her  marriage  settlement,  made  in     •  '*'*'• 
1862,  and  containing  a  clause  for  the  settlement  of  after-acquired  pro-  yj^j^*   ^j 
perty,  from  the  5th  and  other  sections  and  that  the  bequest  must  be    k  gg 
dealt  with  as  if  the  Act  had  not  been  passed  (y).  '— 

*  The  restraint  on  anticipation  can  be  attached  only  to  the  separate 
use.  The  separate  use,  with  or  without  restraint  on  alienation,  may  be 
expressly  limited  to  a  particular  coverture  (2;),  but  unless  words  so 
expressly  limiting  it  are  employed  fa),  the  separate  use  and  the  restraint 
will  revive  on  any  subsequent  coverture  (6),  except  as  to  property  not 
disposed  of  by  the  married  woman  while  discovert    But,  it  takes  effect 

only  during  coverture  (c).  A  woman  may  therefore,  either  before  Restraint 
marriage  or  while  a  widow,  dispose  either  of  future  income  or  of  capital  05*  aliena- 
which  she  is  restrained  from  anticipating  or  alienating.  For  the  fetter  ^^' 
on  alienation  may  be  so  extended  as  to  apply  not  only  to  a  life  interest, 
but  to  any  larger  estate  or  interest  in  real  or  personal  property,  though 
it  will,  in  that  case  also,  take  effect  only  during  coverture  (d).  And 
even  during  coverture  it  applies  only  to  property  actually  producing* 
income.  Thus,  a  sum  of  cash  to  which  a  married  woman  becomes  entitled 
for  her  separate  use  without  power  of  anticipation,  may  be  paid  to  her 
(though  under  coverture)  on  her  separate  receipt  («).  But  an  income- 
producing  fund  to  which  she  becomes  similarly  entitled  cannot  be  paid 
or  transferred  to  her  during  coverture  (/).  And  where  funds  were 
held  in  trust  for  a  married  woman  for  life  for  her  separate  use,  and 
after  her  death  upon  such  trusts  as  she  should  by  will  appoint,  and  in 
default  to  the  only  child  of  the  marriage,  the  fund  was,  after  the  death 
of  the  hufeband,  with  the  consent  of  the  only  child  (who  had  attained 
twenty-one),  allowed  to  be  transferred  to  the  wife  absolutely  (</).  Even 
during  coverture  property  may  be  settled  upon  a  married  woman  in  such 
a  way  that  the  separate  use,  and  therefore  the  restraint  on  anticipation, 
will  only  arise  in  the  event  of  a  future  marriage  {h). 

^  But  except  in  cases  where  property  was  settled  without  power  of  Restraint 
anticipation  in  fraud  of  ante- nuptial  creditors,  as  to  which  the  provision  S^ 
of  this  section  corresponds  with  the  previous  rule  of  equity  (t),  the  ^^^rs 

(v)  Be  Ston&r's  Trusts,  24  Ch.  D.  460;  He  Clarke's   Trusts,  21   Ch.  D. 

195.  748. 

{z)  King  v.  Lwas,  23  Ch.  D.  712.  (/)  Re  EUU  Trusts,  L.  R  17  Eq. 

(a)  Moore  v.  Morris,  4  Drew.  33.  409 ;  Re  Benton ;  Smith  v.  Benton,  1 9 

{u)  Re  Gaffee,  1  M.  &  U.  641 ;  TuU  Ch.   D.  277.     Compare  Re  Michael, 

UU  y,  Armstrong,  1  B.  1,  4  M.  &  C.  377,  W.  N.  (1877)  134. 

890;   HaKkes  v.  Uuhhack,  L.  R.  11  {g)  Barton  v.  Briscoe,  .Tac  603. 

Eq.  5;  BaggeU  v.  Meux,  1  ColL  13S.  (A)  King  v.  Lucas,  23  Ch.  D.  712. 

(c)  Barton  v.  Briscoe,  Jaa  603.  (i)  Sanger  v.  Sanger,  L.  R.  11  Eq. 

(d)  Baggett  v.  Meux,  1  ColL  138.  470;  London  ds  Provincial  Bank  v. 

(e)  Re  Croughton's  Trusts,  8  Ch.  D.  Bogle,  7  Ch.  J).  778. 
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45  k  46  fetU-r  upon  alienation  could  not  be  evaded  so  as  to  render  the  fulure 
g  IQ  '  income  of  a  married  woman  liable  to  her  creditors  {k\  nor  could  they 
•  *'•  attach  in  the  hands  of  her  trustees  income  which  accrue  J  between  j  odg- 
V^^*c^41  "^^^^  ^^^  ^^^^  attempt  to  attach  it  (1),  Where  a  married  woman,  who 
S  39    *  ^  ^  restrained  from  anticipating  her  separate  estate,  joined  her  husband 

—  and  mother  in  a  promissory  note  which  did  not  become  due  till  after  her 

1  u*3*  hu8l)and'8  death,  it  was  held  that  she  was  not  liable  upon  it,  though  she 
would  have  been  if  her  separate  estate  had  not  been  subject  to  the 
fetter  (m),  A  woman  cannot  dispose,  by  way  of  anticipation,  of  alimony 
payable  to  her  under  a  decree  for  judicial  separation  (n). 

*  Though  orders  have  been  made  on  petition  (o),  applications  imder 
this  section  should  be  made  by  summons  in  chambers  and  not  by 
petition  {p). 

"  I  have  had  several  applications  before  me  where  it  has  appeared  that 
the  removal  of  the  restraint  on  anticipation  was  for  the  benefit  of  the 
husband.  I  do  not  put  that  constuction  on  the  section,  and  I  shall  require 
very  strong  grounds  to  be  presented  to  me  before  acceding  to  such  an 
application."    Per  Hall,  V.-C.  (q). 

^  In  Hodges  v.  Hodges  (>•),  Fry,  L.J.  (then  Fry,  J.)  said :  "  I  have 
felt  some  doubt  whether  I  ought  not  to  require  .the  applicant's  con- 
sent to  be  given  in  the  ordinary  formal  way  by  a  separate  examina- 
tion. I  have,  however,  been  informed  that  in  other  branches  of  the 
Court  this  fomial  consent  has  not  been  required,  and  therefore  I  shall 
not  requu'e  it  on  the  present  occasion.  At  the  same  time  I  think  it  is 
well  worthy  of  consideration  whether  a  separate  examination  of  the 
married  woman,  ought  not  to  be  required  in  such  cases,  for  I  think  there 
is  a  great  danger  of  applications  of  this  kind  being  made  of  which  the 
married  woman  may  know  nothing.  In  the  present  case  I  have  evidence 
which  satisfies  me  of  the  wish  of  the  lady  herself,  and  therefore  I  make 
the  order  asked  for." 

®  An  order  was  madeundtr  this  section  to  enable  a  married  woman  to 
make  a  valid  compromise  of  her  claim  in  an  administration  action  («). 

A  fund  in  Court  was  settled  in  trust  for  a  married  woman  for  her 
separate  use  for  life,  without  power  of  anticipation,  with  remainder  in 
default  of  issue,  as  she  should  by  will  appoint,  and  in  default  of  appoint- 
ment to  herself  absolutely.     She  had  no  childi-en,  was  past  the  age  of 

(i)  Arnold  v,  Woodhams,  L.  R.  16  ilHd,  30  W.  R.  377. 

Va].  29;  SlanUi/  v.  Stankf/,  7  Ch.  1>.  (p)  Re  LiUwdCt  SetOemcrU,  30  W. 

689 ;  BurtiU  v.  Tanner,  32  VV.  R.  827.  R.  243. 

H)  Chapman y, Biggs,  11  q.B.D, 27.  {q)  Tamplin  v.  Miller,  30  W.  R. 

(m)  RoberU  v.  Watkin»,  46  L.  J.  652.  422. 

(n)  Re  Robinson,  W.  N.  (1884),  p.  (r)  20  Ch.  D.  753. 

169.  {,)  Tamplin  v.  MiUer,  30  W.  R. 

(o)  Tamplin  v.  Miller,  80  W.   R.  422;  Mu8graveY,Sandeman,4SlMT. 

422 ;  Re  Landfidd;  Landfield  v.  Land-  215. 
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child-bearing,  and  was  being  pressed  by  creditors.    The  Court,  following    46  &  40. 
Re  Harvey  (<),  held  that  any  appointment  she  might  make  by  will  ^  g\  q^^' 
would  be  subject  to  her  debts,  and,  therefore,  removed  the  restraint    ^  j  ^^t 
on  anticipation,  and  allowed  a  portion  of  the  fund  to  be  paid  out  to  her.  Vict  c  41, 
Her  consent  was  gathered  from  an  affidavit  by  her  and  from  letters  to     §  39. 
her  solicitors  (u).  

Where  a  married  woman  who  had  been  separated  from  her  husband 
for  more  than  twenty-five  years  and  was  carrying  on  business  apart  from 
him  applied  for  an  order,  under  20  &  21  Vict.  c.  57,  P.  2,  dispensing 
with  his  consent  to  an  assignment  of  her  reversionary  interest  in 
personal  property,  and,  under  this  section,  the  removal  of  restraint 
upon  anticipation,  Chitty,  J.,  having  regartl  to  the  circumstances  of  the 
case,  made  the  order  asked  for  but  declined  to  say  whether  he  would 
have  made  such  an  order  in  a  simple  case  without  the  consent  of  the 
husband  (i?). 

Where  on  a  petition,  under  the  Settled  Estates  Act,  1877,  an  order  is 
made  binding  the  interest  of  a  married  woman  restrained  from  anticipa- 
tion, the  petition  need  not  be  intituled  under  the  C.  A.,  1881  (x). 


MAINTENANCE  OF  PAUPER  HUSBAND. 

20.  Where  in  England  the  husband  of  any  woman  having    45  &  46 
separate  property  becomes  chargeable  to  any  union  or  parish,    «  oq'  ' 

the  justices  having  jurisdiction  in  such  union  or  parish  may, ; 

in  petty  sessions  assembled,  upon  application  of  the  guardians  ^o^an  to 
of  the  poor,  issue  a  summons  against  the  wife,  and  make  and  be  liable  to 
enforce  such  order  agaiast  her  for  the  maintenance  of  her  for  the 
husband  out  of  such  separate  property^  as  by  the  thirty-third  ^^^f^^jj^p 
section  of  the  Poor  Law  Amendment  Act,  1868,  they  may  now  husband, 
make  and  enforce  against  a  husband  for  the  maintenance  of 
his  wife  if  she  becomes  chargeable  to  any  union  or  parish.^ 
Where  in  Ireland  relief  is  given  under  the  provisions  of  the 
Acts  relating  to  the  relief  of  the  destitute  poor  to  the  husband 
of  any  woman  having  separate  property,  the  cost  price  of  such 
relief  is  hereby  declared  to  be  a  loan  from  the  guardians  of 

(0  13  Ch.  D.  21 6.  (r)  Ex  parte  Thompton,Vr.  N.  (1884) 

(«)  Hodges  v.  Jlodges,  20  Ch.  D.  p.  28. 

749.    Compare  Paul  v.  Paul,  20  Ch.  {x)  Re  Lanclfidd;  Landfidd  \\  Land- 

D.  742;  overruling  Paul  v.  PauL  15  /?eW,  80  W.  R.  377. 
Ch.  D.  680. 

D  D  2 
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yW^^^  the  union  in  which  the  same  shall  be  given,  and  shall  be 
§  20t    recoverable  from  such  woman  as  if  she  were -a  fem'e  sole  by 
■ the  same  actions  and  proceedings  as  money  lent. 

*  Tin's  section  is  copied  from  s.  13  of  the  M.  W.  P.  A.,  1870,  with  the 
addition  of  the  words  "  out  of  such  separate  property.'* 

2  Under  31  &  32  Vict.  c.  122,  s.  33,  the  justices  may  order  a  husband 
to  make  his  wife  a  weekly  allowance  according  to  his  ciDCtunstances, 
although  it  may  exceed  their  previous  allowance  as  relief  (y). 


MAINTENANCE  OF  CHILDREN,  &C 
45  &  4fi        2J  Amarried  womanhavingseparate property shallbesubject 
§  21.  '  ^^  ^1'  ^"^^^  liability  for  the  maintenance  of  her  children  and 

— — ffrandchildren^  as  the  husband  is  now  by  law  subject  to  for 

woman  to   the  maintenance  of  her  children  and  grandchildren :  Provided 
^®.**^^^^?u*^  always,  that  nothinc^  in  this  Act  shall  relieve  her  husband 

the  pansh  .... 

for  the       from  any  liability  imposed  upon  him  by  law  to  maintain  her 
"n'^ce  oHi'er  children  or  grandchildren. 

children.         ^  ^^^j^  section  Is  founded  upon  8.  14  of  the  M.  W.  P.  A.,  1870,  which 
did  not,  however,  extend  to  grandchildren. 


REPEALS. 

45  &  46        22.  The  Married  Women's  Property  Act,  1870,  and  the 
^8  22^^'  Married  Women  s  Property  Act,  1870,  Amendment  Act,  1874, 

—  are   hereby  repealed :  Provided  that  such  repeal   shall  not 

33^&°34°^   affect  any  act  done  or  right  acquired  while  either  of  such 

Vict.  c.  93,  Acts  was  in  force,  or  any  right  or  liability  of  any  husband  or 

Vict.  c.  50.  '^^^fc,  married  before  the  commencement  of  this  Act,  to  sue  or 

be  sued  under  the  provisions  of  the  said  repealed  Acts  or 

either  of  them,  for  or  in  respect  of  any  debt,  contract,  WTong, 

or  other  matter  or  thing  whatsoever,  for  or  in  respect  of 

which  any  such  right  or  liability  shall  have  accrued  to  or 

against  such  husband  or  wife  before  the  commencement  of 

this  Act. 

As  to  the  effect  of  this  section,  see  Re  Soutai^8  Policy  (r). 

(y)  Dinning  v.  SotUh  Shields  Union^         U)  20  Ch,  D.  236. 
18  Q.  B.  D.  25. 
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MARRIED  woman's  LEGAL  PERSONAL  REPRESENTATIVE.        ^^f^  &  46 

Vict  c.  75, 

23.  For  the  purposes  of  this  Act  the  legal  personal  repre-    §  23 


sentatiye  of  any  married  woman   shall   in  respect  of  her£~j~ 
separat       '   '     '  '  '  '  '         i  t  i  t.-  i  i 

subject 
living. 


separate  estate  have  the  same  rights  and  liabilities  and  be  represonta- 
subject  to  the  same  jurisdiction  as  she  would  be  if  she  were  married 


INTERPRETATION   CLAUSE. 

24.  The  word  "contract"  in  this  Act  shall  include  the  ,1^  *  ^^, 

V^ict  c  75 

acceptance  of  any  trust,  or  of  the  office  of  executrix  or  adminis-    k  24. 
tratrix,  and  the  provisions  of  this  Act  as  to  liabilities  of  married  in^rpre- 
women  shall  extend  to  all  liabilities  by  reason  of  any  breach  of  tation  of 
trust  or  devastavit  committed  by  any  married  woman  being  a 
trustee  or  executrix  or  administratrix  either  before  or  after  her 
marriage,   and   her  husband  shall   not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.     The  word  "property"  in  this  Act  includes  a 
thing  in  action. 

This  section  and  s.  1  enable  a  married  woman  to  accept  a  grant  of 
administration  without  her  liusband's  consent ;  and  it  is  no  longer 
necessary  for  him  to  concur  in  the  administration  bond  (»/). 


COMMENCEMENT. 

45  &  46 
25.  The  date  of  the  commencement  of  this  Act  shall  be  the  Vict.  c.  75, 

first  of  January  one  thousand  eight  hundred   and  eighty-    §  ^5. 

three.  Com- 


mence- 
ment  of 


EXTENT.  -^<^*- 

Vict. 

§26. 


26*  This  Act  shall  not  extend  to  Scotland.  vtctVrV 


„„^„^  „,^,  „  Extent  of 

SHORT  TITLE.  ^^t. 


27.  This  Act  may  be  cited  as  the  Married  Women's  ^^^^^^^^^^^ 
Property  Act,  1882.  §  27-  ' 

(y)  Re  Ayrc9,  8  P.  D.  168.  Short 

title. 
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40  &  41  Vict,  c^  18. 


An  Act  to  consolidate  and  amend  tJie  Law  relating  to 
Leases  and  Sales  of  Settled  Estates, 

40  &  41    Whereas  it  is  expedient  to  consolidate  and  amend  the  law 
Preamble,  relating  to  leases  and  sales  of  settled  estates  :i 


Be  it  enacted,  &c. 

Settled  1  The  original  Leases  and  Sales  of  Settled  Estates  Act  (a)  was  passed 

Estates       jn  1856,  and  was  amended  by  four  successive  Acfc»  passed  in  1858,  1864, 

aod  c<^^  1874,  and  1876  respectively ;   and  as  further  amendments  had  been 

BoUdates      suggested,  it  was  very  desirable  that  all  the  old  Acts  should  be  i-epealecl, 

P^jy^*^'^  and  their  provisions,  with  the  necessary  amendments,  embodied  in  a 

previous     consolidated  form  in  a  new  Act.      "  The   Settled  Estates  Act,  1877," 

Acts.  accordingly  repeals  (6)  the  Acti?  of  1856, 1868,  1864,  1874  and  1876,  and 

re-enacts  their  provisions  with  amendments.    Some  of  the  sections  of 

the  Act  of  1877  are  copied  verbatim  from  the  repealed  Acts,  and  some 

are  copied  with  merely  verbal  alterations.     Others  contain  provisions  of 

the  earlier  Acts  with  amendments,  and  some  few  are  entirely  new.     In 

the  notes  to  each  section  of  the  Act  of  1877  it  is  proposed  to  point  out 

with  what  section  of  the  rGp^^lcd  Acts  (if  any)  it  corresponds,  and 

whether  the  old  section  has  been  re-enacted  verbatim^  or  with  any  and  . 

what  alterations.    Such  of  the  cases  tlecided  under  the  repealed  Acts  as 

are  applicable  to  the  Act  of  1877,  wil^  ^^^  be  refeiTcd  to  in  the  notes. 


40  &  41        1  This  Act  may  be  cited  for  ^  purposes  as  "  The  Settled 
rict.  c.  18,  Estates  Act,  1877."  V 

Short  title.      W  19  &  20  Vict.  c.  20.  ^^6)  Sect  58. 
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MEANING  OF  "SETTLED  ESTATES." 

2.^  The  word  "settlement"  as  used   in  this  Act  shall    40&41 
signify  any  Act  of  Parliament,  deed,  agreement,  copy  of  court  ^^  go  ^^' 

roll,  will,  or  other  instrument,  or  any  number  of  such  instru- 1_ 

ments,  under  or  by  virtue  of  which  any  hereditaments  of  any  J^J^^^^f" 
tenure  or  any  estates  or  interests  in  any  such  hereditaments  "settle- 
stand  limited  to  or  in  trust  for  any  persons  by  way  of  succes-  ^g^tled" 
sion,  including  any  such  instruments  affecting  the  estates  of  estates." 
any  one  or  more  of  such  persons  exclusively.^ 

The  term  "settled  estates"^  as  used  in  this  Act  shall 
signify  all  hereditaments  of  any  tenure,*  and  all  estates  or 
interests  in  any  such  hereditaments,  which  are  the  subject  of 
a  settlement ;  and  for  the  pui'poses  of  this  Act  a  tenant-in- 
tail  after  possibility  of  issue  extinct  shall  be  deemed  to  be  a 
tenant  for  life. 

All  estates  or  interests  in  remainder  or  reversion  not  dis- 
posed of  by  the  settlement,  and  reverting  to  a  settlor  or 
descending  to  the  heir  of  a  testator,  shall  be  deemed  to  be 
estates  coming  to  such  settlor  or  heir  under  or  by  virtue  of 
the  settlement. 

In  determining  what  are  settled  estates  within  the  meaning 
of  this  Act,  the  Court  shall  be  governed  by  the  state  of  facts, 
and  by  the  trusts  or  limitations  of  the  settlement  at  the  time 
of  the  said  settlement  taking  effect.^ 

This  section  is  amended  by  s.  41  of  the  C.  A.,  1881  (c),  which  is  as 
follows : — 

r41.  Where  a  person  in  his  own  rieht  seised  of  or  entitled  to    44  &  45 
.  .  .       Vict,  c  41 

land  for  an  estate  in  fee  simple,  or  for  any  leasehold  in-    s  ^\    * 

terest  at  a  rent,  is  an  infant,  the  land  shall  be  deemed  to 

be  a  settled  estate  within  the  Settled  Estates  Act,  1877-®] 

^  Tlie  first  two  paragraphs  of  this  section  are  copied  from,  and  corre- 
spond with,  s.  1  of  the  Act  of  1856,  the  third  pai*agrapU  is  a  re-enact- 

(r)  44  &  45  Vict.  c.  41. 
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40  &  41    ment  of  the  material  part  of  s.  1  of  the  Act  of  1858,  and  the  fouitli  is  a 
"^^ft'o  ^^'  similar  re-emictment  of  s.  3  of  the  Act  of  1864. 

^  ^*  Compare  the  interpretation  clause  of  the  S.  L.  A.,  1882  (rf). 


*  The  word  "settlement"  of  course  includes  a  sub-settlement  of  a 
share  under  a  settlement  (e). 
What  con-  3  Where  real  estate  was  devised  to  trustees  upon  trust  for  sale  at  their 
"^^^t?r*H*  discretion,  and  investment  of  the  proceeds  and  payment  of  the  income 
eitate."  -^^  o^®  ^r  more  persons  (successively)  for  life  with  remainder  over,  such 
estate  has  been  held  to  be  "  settled "  (/).  And  where  real  estate  was 
devised  upon  trust  for  testator's  widow  for  life,  and  for  sale  and  distri- 
bution at  her  death,  an  order  for  sale  has  been  made  during  the  life  of 
the  widow  {(/).  Real  estivte  devised  upon  trust  for  A.  for  her  separate 
use  on  attaining  twenty-one  or  marriage,  with  remainders  over  in  de- 
fault, was  held  to  be  "  settled  "  (h).  And  a  similar  decision  was  arrived 
at  where  real  estate  was  limited  to  the  use  of  trustees  upon  trust  for  a 
married  woman  during  the  joint  lives  of  herself  and  her  husband,  and 
after  her  death  for  such  persons  as  she  should  (by  will  if  she  died  during 
his  life,  and  by  deed  or  will  if  she  survived  him)  appoint,  and  in  default 
in  trust  for  her  heirs.  In  this  case  a  petition  was  presented  during  the 
joint  lives  of  the  husband  and  wife  (i).  Tnit^ts  to  let  and  manage 
during  the  life  of  A.  and  the  minority  of  her  children,  and  to  pay  one 
moiety  of  the  income  to  A.  during  her  life,  and  subject  thereto  for  the 
children  in  equal  shares,  were  held  to  constitute  a  settled  estate ;  and 
an  order  for  sale  was  made  on  tlie  petition  of  A.,  the  trustees,  and  the 
children  (J). 

So  where  real  estate  was  devised  upon  trust  for  sale  with  the  consent 
of  testator's  widow,  and  subject  thereto  and  to  an  annuity  to  her,  upon 
tnist  for  testator's  four  children  at  twenty-one  or  marriage,  with  benefit 
of  survivorship,  an  order  for  sale  was  made  after  the  death  of  the 
widow  {k).  Accruing  shares  under  a  settlement  constitute  a  succession, 
80  as  to  render  an  estate  settled  (Z). 

Where  some  shares  are  absolutely  vested  and  others  are  under  settle- 
ment, the  whole  estate  is  considered  "  settled  '*  (m).    And  where  the 
Court  was  satisfied  that  the  whole  fee  simple  was  vested  in  one  cr  both 
of  two  persons  who  were  petitioners,  an  order  for  sale  was  made  (n). 
Copyholds.      *  Copyholds  have  been  ordered  to  be  enfranchised  and  sold  as  free- 

(d)  45  &  46  Vict.  c.  38,  p.  472,  post,  (i)  BeidUy  v.  Carter^  L.  R.  4  Cb. 

(c)  Re  hmdy,  4  Ch.  D.  879.  230—237. 

(/)  Re  Laing,  L.   R.   1  Eq.  416  ;  {j)  Re  Shepheard,  L.  R.  8  Eq.  571. 

Re  Chamberlain,  23  W.  R.  852 ;   Re  {k)  CoUeU  v.  CoOett,  L.  R.  2  Eq. 

Oreme  10  Jur.  N.  S.  78.  203. 

{g)  Re  Morgan,  L.  R.  9  Eq.  587 ;  {I)  Re  Goodwin,  8  Giflf.  C2C. 

Carlyon  v.  TruBCoit,  L.  R.  20  Eq.  349  (m)  Ibid, 

-  352.  in)  Re  WiUiam$,  20  W.  R  967. 

{h)  Re  Ham,  29  L.  T.  N.  S.  830. 
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J*   '.  liuW,  the  cost  of  enfranchisement  being  paid  out  of  the  proceeds  of    40  4;  41 
.^      8ale(o).  Virt.al8, 

^:        *  That  is,  as  distinguished  from  the  state  of  things  when  an  appli-      ^  ^' 
-..-..      cation  is  made  to  the  Court.      See  the  corresponding  section  of  the  Tjme  of 
Act  of  1864  (p),  and  remarks  of  Stuart,  V.-C,  in  Re  Goodwin  (q).  settlement 

r         Land  devised  to  the  testator's  brother  upon  trust  for  the  first  son  of  ^^^ 
the  brother  who  should  attain  twenty-one  in  fee  with  gifts  over  to  the  governs 
r  _      brother's  daughters  in  default  of  such  sons,  and  an  ultimate  gift  to  the  questions 
brother  in  fee  in  default  of  children  attaining  twenty-one  was  held  to  be  ^f^Jg^lJ^fe 
a  settled  estate,  and  a  sale  was  ordered  on  the  petition  of  the  brother's  "settled." 
four  infant  children  (r). 
J  ^  Before  1864  it  was  held   that   where    a   prior  particular   estate 

had  determined,  and  the  estate  had  become  vested  in  fee  simple  in 
possession,  in  several  persons  it  had  ceased  to  be  "  settled,"  and  the  Court 
had  no  jiu*isdiction  to  order  a  sale  under  the  Act  of  1856,  although  some 
of  the  persons  entitled  might  be  infants  («).  A  lease  could,  under  such 
circumstances,  be  authorise  1  under  1  "Wm.  IV.  c.  65,  s.  17,  if  all  parties 
interested  were  before  the  Court  (t). 

Section  17  of  1  Wni.  IV.  c.  65,  is  as  follows :~  1  Wm.  IV. 

[Where  any  person  being  an  infant  under  the  age  of  twenty-    5*17 

one  years  is  or  shall  bo  seised  or  possessed  of  or  entitled  to '— 

any  land  in  fee  or  in  tail,  or  to  any  leasehold  land  for  an  j^^g^  ^f 

absolute   interest,  and   it  shall  appear  to   the   Court   ofi«*f»'»t8' 

Chancery  to  be  for  the  benefit  of  such  person  that  a  lease 

or  underlease  should  be  made  of  such  estates  for  terms  of 

years  for  encouraging  the  erection  of  buildings  thereon,  or 

for  repairing  buildings  actually  being  thereon,  or  the  work- 

.  ing  of  mines,  or  otherwise   improving  the  same,  or  for 

\  farming  or  other  purposes,  it  shall  be  lawful  for  such  infant 

'  or  his  guardian,  in  the  name  of  such  infant,  by  the  direction 

of  the  Court  of  Chancery  to  be  signified  by  an  order  to  be 

k  made  in  a  summary  way  upon  the  petition  of  such  infant 

*  or  his  guardian,  to  make  such  lease  of  the  land  of  such 

persons  respectively,  or  any  part  thereof,  according  to  his 

or  her  interest  therein  respectively,  and  to  the  nature  of 

tjj^r'aure  of  such  estates  respectively,  for  such  term  or 

termr  ^^  years,  and  subject  to  such  rents  and  covenants  as 

^{jQ  ,aid  Court  of  Chancery  shall  direct.] 

/^x  ^e  Adair,  L.  K.  16  Eq.  124.  {$)  Re  Bardin,  7  W.  R  711 ;  5  Jur. 

^  ^'27  &  28  Vict.  c.  45,  s.  8.  N.  S.  1378  ;  Re  BirtU,  11  W.  R  789. 


/ 


(J  8  GiflF.  620—628. 

(%)  LiddeU  V.  Lidddl,  81  W.  R  289. 


(0  Re  Clark,  L.  R  1  Ch.  292. 
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exceeding  for  an  agricultural  or  occupation  lease,    f^L*  ^h 
so  far  as  relates  to  estates  in  England,  twenty-one     g  4^ 

years,  or  so  far  as  relates  to  estates  in  Ireland,  thirty- " 

live  years,*  and  for  a  mining  lease*  or  a  lease  ofboautho- 
water  mills,  way  leaves,  water  leaves,  or  other  rights  "*®^' 
or  easements  forty  years,  and  for  a  repairing  lease 
sixty  years,  and  for  a  building  lease  ninety-nine 
years:  Provided  always, that  any  such  lease  (except  an 
agricultural  lease)  may  be  for  such  term  of  years  as 
the  Court  shall  direct,  where  the  Court  shall  bo 
satisfied  that  it  is  the  usual  custom  of  the  district 
and  beneficial  to  the  inheritance  to  grant  such  a 
lease  for  a  longer  term®  than  the  term  hereinbcforo 
specified  in  that  behalf: 

SecondlyJ  On  every  such  lease  shall  be  reserved  the  Condition 
best  rent®  or  reservation  in  the  nature  of  rent,  either       _J 
uniform  or  not,  that  can  be  reasonably  obtained,  to  ^^'®'** 
be  made  payable  half-yearly  or  ofLener  without  reserved 
taking  any  fine  or  other  benefit  in  the  nature  of  a 
fine:  Provided  always,  that  in  the  case  of  a  mining 
lease,  a  repairing  lease,  or  a  building  lease  a  pepper- 
corn rent®  or  any  smaller  rent  than  the  rent  to  be 
ultimately  made  payable  may,  if  the  Court  shall 
think  fit  so  to  direct,  be  made  payable  during  all  or 
any  part  of  the  first  five  years  of  the  term  of  the 
lease: 

Thirdly.^®  Where  the  lease  is  of  any  earth,  coal,  stone,  or  Condition 
mineral,  a  certain  portion  of  the  whole  rent  or  pay-       __* 
ment  reserved  shall  be  from  time  to  time  set  aside  Inveat- 
and  invested  as  hereinafter   mentioned,^^  namely,  part  of 
when  and  so  lone:  as  the  person  for  the  time  being  ^?*  ^^. 

^  ,  o  mineral 

entitled  to  the  receipt  of  such  rent  is  a  person  who  leases, 
by  reason  of  his  estate  or  by  virtue  of  any  declaration 
in  the  settlement  is  entitled  to  work  such  earth, 
coal,  stone,  or  mineral  for  his  own  benefit,  one-fourth 
part  of  such  rent  and  otherwise  three-fourth  parts 
thereof;  and  in  every  such  lease  suflScient  provision 
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iOkil 
Vict  c.  18, 

8  4. 


Conditioii 
IV. 

Timber 
not  to  be 
feUed. 


Condition 
V. 

Leases  to 

be  by 
<1eed  with 
power  of 
rt -entry. 


shall  be  made  to  ensure  such  application  of  the 
aforesaid  portion  of  the  rent  by  the  appointeieDt 
of  trustees  or  otherwise  as  the  Court  shall  deem 
expedient : 

Fourthly.^^  No  such  lease  shall  authorise  the  felling  of 
any  trees  except  so  far  as  shall  be  necessary  for  tie 
purpose  of  clearing  the  ground  for  any  buildings, 
excavations,  or  other  works  authorised  by  the 
lease : 

Fifthly.  Every  such  lease  shall  be  by  deed,  and  the 
lessee  shall  execute  a  counterpart  thereof,  and  eveiy 
such  lease  shall  contain  a  condition  for  re-entry  on 
non-payment  of  the  rent  for  a  period  of  twenty- 
eight  days '-  after  it  becomes  due,  or  for  some  loss 
period  to  be  specified  in  that  behalf. 


*  Tlie  01*81  paragraph  of  this  section  is  a  re-ena:tment  of  the  corre- 
pponding  part  of  s.  2  of  the  Act  of  1856,  with  the  omission  of  woixLs 
defining  "the  Court." 

An  application  for  an  order  authorising  a  lease  must  be  ma<le  l>y 
petition  (t?).  As  to  the  mode  in  which  leases  may  be  authorised,  see 
6.  10,  post. 

See  also  the  powers  of  leasing  conferred  on  tenants  for  life  by  s.  4G  of 
the  S.  E.  A.  (x),  and  by  ss.  6  to  14  of  the  S.  L.  A.,  1882  (y). 

*  This  sub-section  re-enacts  in  a  consolidated  form  the  provisions  of 
the  corresponding  sub-section  of  s.  2  of  the  Act  of  1856,  and  ss.  2  and  4 
of  the  Act  of  1858,  with  slight  alterations. 

Possession.      '  See  Re  Ford  (2),  cited  under  s.  7,  post,  p.  414. 

Occupa-  *  Under  the  Act  of  1856  the  time  for  which  agricultiu^  and  occupa- 

tion leases  tion  leases  could  be  authorised  \^'as  the  same  in  Ireland  as  in  England, 
in  Ireland.  ^ 

•  VIZ.,  twenty-one  year?. 


Mining 
lease. 


*  Where  a  mming  lease  was  authorised  the  order  included  "  so  much 
land  as  the  trustees  shall  consider  necessary  for  the  convenient  and 
eflfective  working  of  the  minerals  "  (a).  For  a  special  order  authorising  a 
mining  lease  for  forty  years,  see  Re  Boyd  (b), 

*  The  trustees  of  a  charity  were  authorised  to  grant  building  leases 
for  600  years  (c).    And  an  order  authorising  a  building  lease  for  a  term 


(r)  Sect.  23,  post, 
(x)  P.  448,  post, 
(y)  T.  479,  pott, 
(z)  L.  R.  8  Eq.  809. 


(a)  Re  Rctdey,  11  W.  R.  744. 

(6)  I.  R  8  Eq.  76. 

(c)  Rt  Cross,  27  B.  692. 
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of  909  years  at  a  fee  farm  rent  was  made,  on  evidence  being  given  that    40  &  41 
such  was  the  invariable  custom  of  the  country,  and  that  the  property     ^o'a      * 
could  not  be  advantageously  disposed  of  for  that  purpose  on  any  other      * 
terms  (d). 

f  The  first  clause  of  this  sub-section  is  a  re-enactment  of  the  corre- 
sponding sub-section  in  the  Act  of  1856. 

8  The  "  best  rent "  means  the  best  terms  which  can  reasonably  be  Best  rent, 
made  for  the  benefit  of  the  beneficiaries  under  the  settlement.    There- 
fore where  an  existing  lease  was  surrendered  (e)  the  value  of  the  old 
lease  was  taken  into  accoimt  in  fixing  the  rent  under  the  new  lease  (/). 

•  The  latter  part  of  this  sub-section  is  new.  Where  a  testator  had 
entered  into  contracts  for  granting  building  leases  with  provisions  lor 
apportioning  the  ground  rents  among  the  houses  in  such  a  manner  that 
some  would  be  held  at  a  peppercorn  rent,  it  was  doubted,  in  1861, 
whether  the  Act  ol  1856  applied,  and  a  private  Act  of  Parliament  was 
considered  necessary  to  authorise  the  trustees  of  the  will  to  carry  out 
such  contracts  (g), 

^^  Sub-ss.  3  and  4  are  verbatim  re-enactments  of  provisions  in  the  Act 
of  185a 

"  See  88.  34—36,  post,  pp.  437—441,  as  to  investment. 

^'^  In  the  corresponding  sub^section  in  the  Act  of  1856  this  period  was 
"  7iot  less  than  twenty-eight  days." 


LEASES — SPECIAL  COVENANTS. 


5.  Subject  and  in  addition  to  the  conditions  hereinbefore    40  k  41 
mentioned,  every  such  lease  shall  contain  such  covenants,    **  »     * 

conditions,  and   stipulations  as  the   Court  shall  deem  ex- 

pedient  with  reference  to  the  special  circumstances  of  the  ^^con- 

demise.^  tain  special 

covenants. 

^  This  is  a  verbatim  re-enactment  of  s.  3  of  tbe  Act  of  1856. 

Sec  Ord.  25  of  the  S.  E.  A.  Orders,  1878,  p.  464,  post. 


LEASES— PAHTS  OF  ESTATES. 


6.  The  power  to  authorise  leases  conferred  by  tliis  Act    40  &  41 
shall  extend  to  authorise  leases  either  of  the  whole  or  any    *g  g     ' 

(d)  Pe  Cart,  9  W.  R  776.  (/)  Re  Rawlins,  L.  R.  1  Eq.  286. 

(e)  See  sect  7,  pott,  iff)  Oust  v.  AiiddUton^  8  D.  F.  J.  33. 
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40  k  41    parts  of  the  settled  estates,  and  may  be  exercisod  from  time 

Vict.  c.  18,  ...        1 
8  6.  tunc/ 

tT  »     *~~     ^  This  is  a  verbatim  re-enaclment  of  s.  4  of  the  Act  of  1856. 
1  arts  of 

settle  1 

esta*e8  — — 

may  be 

leased. 

LEASES — SUKRENDEB. 

40  &  41        7.  Any  leases,  whether  granted  in  pursuance  of  this  Act 
i^.c.  18,  Q^,  otherwise,  may  be  surrendered  either  for  the  purpose  of 

L_  obtaining  a  renewal  of  the  same  or  not,  and  the  power  to 

mlvTe  ^^^^l^orise  leases  conferred  by  this  Act  shall  extend  to  authorise 
Burren.  new  leascs  of  the  whole  or  any  part  of  the  hereditaments 
wnewe^d.^  Comprised  in  any  surrendered  lease.^ 

*  This  section  merely  consoliilates  the  provisions  contained  in  s.  5  of 
the  Act  of  1856  and  s.  5  of  the  Act  of  1858. 

Wlicre  an  old  lease  is  surrendered  nnder  this  section  and  a  new  one 
granted,  the  latter  takes  effect  in  possession,  although  an  existing  under- 
lease may  not  have  been  surrendered ;  and  the  term  of  the  underlease 
continues  as  if  the  lease  had  not  been  surrendered  Qi),  As  to  the  effect 
of  a  surrender  on  the  rent  under  a  new  lease,  see  He  Rawlins,  cited 
undtr  8.  4  (1),  p.  413,  ante. 


LEASES— PREUMINARY  CONTRACTS. 

40  &  41        8.  The  power  to  authorise  leases  conferred  by  this  Act 
^8  8     '  ^^^^^  extend  to  authorise  preliminary  contracts  to  grant  any 

—  such  leases,  and  any  of  the  terms  of  such  contracts  may  be 

autrri!:    varied  in  the  leases.^ 

lxTenV?o       ^  '^^  ^^  ^  verbatim  re-enactment  of  p.  6  of  the  Act  of  1856. 
preHmi- 

nary 

contracts. 

LEASES— SETTLED  MANORS. 

40  &  41  9.  All  the  powers  to  authorise  and  to  grant  leases  contained 
^'s  o  ^^'  ^^  ^^^^  ^^^  ®^^'^  ^^  deemed  to  include  respectively  powers  to 
— - — '- —  authorise  the  lords  of  settled  manors^  and  powers  to  the  lords 
Powers  of 

(k)  Re  Ford,  L.  R.  8  Eq.  809. 
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LEASES — EVIDENCE  ON  APPLICATION.  415 

of  settled  manors  to  give  licenses  to  their  copyhold  or  cus-  ,;*o  ^  41 

1  r  1       1     1    11  1        1  /•         V   Vict.  c.  18, 

ternary  tenants  to  grant  leases  of  lands  held  by  them  ot  such     g  g^ 

manors  to  the  same  extent  and  for  the   same   purposes  as  — ; 

leases  may  be  authorised  or  granted  of  freehold  heredita-  inciudo  ° 
ments  under  this  Act.  powers  to 

lords  of 

settled 

^  This  section  contains  provisions  similar  to  those  of  s.  .3  of  the  Act  of  manors 

1858,  with  the  addition  of  a  power  to  the  Court  "to  authorise  the  lords  to  give 
of  settled  manors"  to  give  licenses,  wliich  had  probably  been  accidentally  ♦k^J*^py. 
omitted  in  the  earlier  enactment.  hold  or 

customary 
tenants 

to  grant 

leases. 

LEASES — ^HOW  AUTHOIUSED. 

10^  The  power  to  authorise  leases  conferred  by  this  Act    f 0  &  ^1 
may  be  exercised  by  the  Court  either  by  approving  of  particular    g  jq^ 

leases  or  by  ordering  that  powers  of  leasing,  in  conformity ; — 

with  the  provisions  of  this  Act,  shall  be  vested  in  trustees  in  ^hich  " 
manner  hereinafter  mentioned.^  leases  may 

be  autho- 


*  This  is  a  verbatim  re-enactment  of  s.  7  of  the  Act  of  1856. 
2  Sees.  13,  j)o«^,  p.  416. 

See  also,  the  additional  power  to  authorise  leases  conferred  by  s.  10  of 
the  S.  L.  A.  1882  (i). 


lieed. 


LEASES— EVIDENCE  ON  APPLICATION. 

U.  When  application  is  made  to  the  Court  either  to  approve    40  &  41 
of  a  particular  lease  or  to  vest   any  powers  of  leasing  in  ^  g*^^  ^^* 

trustees,  the  Court  shall  require  the  applicant  to  produce  such — 

evidence  as  it  shall  deem  sufficient  to  enable  it  to  ascertain  What  evi- 

,  1      .  «     ,  dencetobe 

the  nature,  value,  and  circumstances  of  the  estate,  and  the  produced 
terms  and  conditions  on  which  leases  thereof  ought  to  be  app^^tion 
authorised.^  to 

anthorise 
1  This  is  a  verbatim  re-enactment  of  s.  8  of  the  Act  of  1856.  leaaes, 

(t)  P.  482,|)ort. 
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LEASES— COURT  MAY  APPOINT  LESSOK. 

vlcfc^c^is       ^^*  ^Vlien  a  particular  lease  or  contract  for  a  lease  tas 
§  12.  '  t>^^^  approved  by  the  Court,  the  Court  shall    direct   what 

'  , person  or  persons  shall  execute  the  same  as  lessor;  and  the 

approval  of  lease  or  contract  executed  by  such  person  or  persons  shall 

CourTto     ^^^  effect  in  all  respects  as  if  he  or  they  was  or  were  at  the 

direct  who  time  of  the  execution  thereof  absolutely  entitled  to  the  whole 

the  lewor.  estate  or  interest  which  is  bound  by  the  settlement,  and  had 

immediately  afterwards   settled  the  same  according  to  the 

settlement,  and  so  as  to  operate  (if  necessary)  by  way  of 

revocation  and  appointment  of  the  use  or  otherwise,  as  the 

Court  shall  direct.^ 

^  Tliis  is  a  verbatim  re-enactment  of  s.  9  of  the  Act  of  1856. 


LEASES— VESTING  POWEUS  IN  TRUSTEES. 

40  &  41        13^  Where  the  Court  shall  deem  it  expedient  that  any 
8  13.  '  g^^^^l  powers  of  leasing  any  settled  estates  conformably  to 

this  Act  should  be  vested  in  trustees,^  it  may  by  order  vest 

leaaing  °  ^^Y  ^"^'^  power  accordingly  either  in  the  existing  trustees  of 
>n»y  be  the  settlement  or  in  any  other  persons,  and  such  powers  when 
trustees,  exercised  by  such  trustees,  shall  take  effect  in  all  respects  as 
if  the  power  so  vested  in  them  had  been  originally  contained 
in  the  settlement,  and  so  as  to  operate  (if  necessarj^)  by  way 
of  revocation  and  appointment  of  the  use  or  otherwise,  as  the 
Court  shall  direct ;  and  in  every  such  case  the  Court,  if  it 
shall  think  fit,  may  impose  any  conditions  as  to  consents  {nx) 
or  otherwise  on  the  exercise  of  such  power,  and  the  Court  may 
also  authorise  the  insertion  of  provisions  for  the  appointnoent 
of  new  trustees  from  time  to  time  for  the  purpose  of  exer- 
cising such  powers  of  leasing  as  aforesaid. 

^  This  is  a  verbatim  re-enactment  of  s.  10  of  the  Act  of  1856,  and  the 
following  cases  imder  that  section  are  therefore  applicable  to  the  present. 
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LEASES— SETTLEMENT  BY  CX)URT.  417 

*  On  a  petition  by  the  assignee  of  a  tenant  for  life,  where  some  of  the    40  &  41 
remaindermen  were  not  in  esse^  the  Court  refused  to  vest  general  powers  ^*£^"^^^^» 
of  leasing  in  the  trustees,  but  authorised  a  particular  lease  (/).  «      ^ 

General  powers  to  grant  mining  leases  have  been  vested  in  trustees  General 
under  the  corresponding  section  of  the  Act  of  1856  (m).    Also  powers  to  Powers  of 
grant  building  leases  for  600  (n)  and  999  years  (o).     But  where  a  settle-  ^^^'^s:- 
ment  contained  powers  of  leasing  ^dth  the  consent  of  a  specified  person, 
the  Court  refused  to  vest  in  the  trustees  powers  exercisable  without  such 
consent  (p). 

Where  the  Court  had  vested  powers  of  leasing  in  trustees  without 
imposing  any  condition  as  to  consents,  but  the  order,  as  passed  and 
entered,  contained  words  requiring  the  consent  of  the  tenant  for  life,  the 
order  was  amended  on  motion  by  striking  out  such  words  (q). 

Where  the  Court  had  vested  general  powers  of  leasing  in  the 
trustees  of  two  adjoining  estates  held  upon  separate  trusts  for  distinct 
cestuis  que  trustenty  such  powers  were  held  not  to  authorise  a  single  mining 
lease  of  both  properties  at  an  entire  rent  An  agreement  for  such  a  lease 
was  held  to  constitute  a  breach  of  trust,  and  an  action  to  enforce  specific 
performance  of  it  was  dismissed  (r). 

See  Oust  v.  Middletony  cited  under  s.  4,  p.  413,  ante. 


LEASES — SETTLEMENT  BY   COURT. 

14.^  Provided  always,  that  in  orders  under  this  Act  for    40  &  41 

/.I         .         .  L         ^  .^  Vict.  C.  18, 

vesting  any  powers  of  leasing  in  any  trustees  or  other  persons,     g  j^^ 

no  conditions  shall  be  inserted   requiring   that   the   leases  ~ — 

thereby  authorised  should  be  submitted  to  or  be  settled  by  SLu^^b^ 
the  Court  or  a  ludsfe  thereof,^  or  be  made  conformable  with  a  be  settled 

.by  the 

model  lease  deposited  in  the  judge's  chambers,^  save  only  in  c<mrt  not 
any  case  in  which  the  parties  applying  for  the  order  may  j^^^^ 
desire  to  have  any  such  condition  inserted,  or  in  which  it  in  orders 
shall  appear  to  the  Court  that  there  is  some  special  reason  ™^®j.  ^j^j^ 
rendering  the  insertion  of  such   a  condition    necessary  or  Act 
expedient. 

(0  JU  ffutchinson,  12  Jur.   N.  S.  (o)  Re  Hoyle,  12  W.  R  1124. 

244.  ip)  Be  IlurU,  2  H.  &  M.  196. 

(m)  Re  Doming,   14   W.  R.  125;  (q)  Re  RiUy,  SO  "W.R.  7S;  R.S.C. 

Tolson  V.  Sheard,  5  Cb.  D.  19.  1883,  Ord.  XXVIIL  r.  11. 

(n)  Re  Cross,  27  I?.  692.  (r)  Tuljton  v.  Sheard,  5  Ch.  D.  19. 

E  E 
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40  &  41  I  This  is  a  re  enactment  of  8.  1  of  the  Act  of  1864,  yntli  merely  Terhal 
R^i  alterations  to  render  it  applicable  to  "this  Act"  instead  of  to  a.  10  of  the 
^"'      Act  of  1856. 

•  When  powers  of  leasing  were  vested  in  trustees  prior  to  the  Act  of 
1864,  the  usual  course  was  to  order  all  leases  to  be  settled  in  chambers  (#), 
but  not  necet^sarily  by  conveyancing  counsel  (t). 
Bettling  3  Where,  however,  building  leases  of  plots  for  small  houses  w»e 

h*^Vil"  authorised,  a  model  lease  was  deposited  in  chambers  {u\  And  when  the 
leases  were  of  cottages  on  a  large  estate,  for  which  a  printed  form  of  lease 
was  used,  settlement  in  chambers  was  dispensed  with  (x). 

Since  1864  it  has  not  been  thought  necessary  to  have  even  miniTig 
leases  settled  in  chambers  (y). 

As  to  settling  conveyances  in  chambers  on  a  sale  under  this  Act,  see 
Re  Eyre  (z). 

40  &  41  16.^  Provided  also,  that  in  all  cases  of  orders  (whether 
8  15    '  ^"d^r  this  Act  or  under  the  corresponding  enactment  of  the 

^-^  Acts  hereby  repealed)^  in  which  any  such  condition  as  last 

where^'^'^  aforesaid  shall  have  been  inserted,  it  shall  be  lawful  for  any 
inserted  party  interested  to  apply  to  the  Court  to  alter  and  amend 
struck  out.  such  order  by  striking  out  such  condition,^  and  the  Court 
shall  have  full  power  to  alter  the  same  accordingly,  and  the 
order  so  altered  shall  have  the  same  validity  as  if  it  had 
originally  been  made  in  its  altered  state ;  but  nothing  herein 
contained  shall  make  it  obligatory  on  the  Court  to  act  under 
this  provision  in  any  case  in  which  from  the  evidence  which 
was  before  it  when  the  order  sought  to  be  altered  was  made, 
or  from  any  other  evidence,  it  shall  appear  to  the  Court  that 
there  is  any  special  reason  why  in  the  case  in  question  such 
a  condition  is  necessary  or  expedient. 

*  Tliis  section  corresponds  with  s.  2  of  the  Act  of  1864,  which  applied 
only  to  onlers  made  under  s.  10  of  the  Act  of  1856. 

*  This  section,  it  will   be  observed,  applies   to  orders    under    the 
previous  Acts  as  well  as  under  that  of  1877. 

5  The  power  of  striking  out  the  condition  requiring  leases  to  be  settled 
in  chambers  has  been  exercised  in  a  case  where  an  order  was  inade  before 

(«)  He  Chambers,  28  B.  653.  614. 

(0  Jie  Jonci,  5  Jur.  N.  S.  138;  Re  (.r)  He  Earl  of  Jersey,  9  W.  R.  609. 

ProHer,  3  Jur.  N.  S.  534.  (y)  Re  Doming,  14  W.  R  125. 

(«)  Re  Hemingway,   7  W.  R.  279.  (s)  4  K.  &  J.  268. 
Compare  A.  O^v.  Ckristckvreh,  3  GiflF. 
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COURT  MAY  AUTHORISE  SALES.  419 

the  pasaiiig  of  the  Act  of  1864  (a),  and  also  in  a  case  where  a  petition  40  &  41 

was  presented  before,  and  an  order  made  after,  the  passing  of  the  last-  ^'J)^  * 

mentioned  Act  (6).  ^  ^^' 


COURT  MAY  AUTHORISE  SALES. 

16.  It  shall  be  lawful  for  the  Courfc,i  if  it  shall  deem  it    40  &  41 
proper  and  consistent  with  a  due  regard  for  the  interests^  of    |\fl^ 

all  parties  entitled*  under  the  settlement,  and  subject  to  the 

provisions  and  restrictions*  in  this  Act  contained,  from  time  2^^r^^ 
to  time  to  authorise  a  sale^  of  the  whole  or  any  parts®  of  any  sales  of 
settled   estates,^  or  of  any  timber  (not  being  ornamental  ^teg^n^ 
timber)  growing  on  any  settled  estates,  and  every  such  sale  ^^  timber, 
shall  be  conducted  and  confirmed  in  the  same  manner  as  by 
the  rules  and  practice  of  the  Court  for  the  time  being  is  or 
shall  be  required  in  the  sale  of  lands  sold  under  a  decree  of 
the  Court.® 

*  This  section  differs  from  s.  11  of  the  Act  of  1856  only  in  omitting 
the  definition  of  the  word  "  Court,"  which  is  supplied  by  s.  3  (c). 

*  Even  where  all  parties  interested  concurred,  the  Court  refused,  in 
1866,  to  make  an  order  for  a  sale  by  private  contract  without  a  reference 
to  chambers  to  ascertain  whether  such  sale  was  for  the  benefit  of  the 
persons  interested  (d).  But  now,  where  the  evidence  shows  that  a  sale 
will  be  beneficial,  the  usual  course  is  to  make  an  order  on  the  hearing  of 
the  petition. 

'  ^  Parties  entitled  "  means  persons  beneficially  entitled ;  and  trustees  Persons 
can  only  consent  to  a  sale  on  behalf  of  \mbom  children  (e).    And  if  a  entitled, 
sale  is  proved  to  be  beneficial  it  wiU  be  ordered,  notwithstanding  the 
opposition  of  a  contingent  remainderman  (/). 

*  The  Coart  cannot  authorise  a  sale  if  the  settlement  contains  an  Kestric- 
express  declaration  to  the  contrary  (g)  ;  but  the  fact  that  the  settlement  ^ona, 
contains  a  power  of  sale  does  not  restrict  the  power  of  the  Court  (h). 

*  The  Court  will  not  usually  confer  general  powers  of  sale,  but  will  «  a  sale." 
only  authorise  such  particular  sales  as  are  proved  to  be  beneficial  (i).   In 

one  case,  where  a  settlement  contained  general  powers  of  sale  on  the 

(a)  ReHoyU,  12  W.  R.  1124.  (/)  Re  Spurway,  10  Ch.  D.  230; 

(b)  Re  RusseU,  22  W.  R  399.  Camden  v.  Murray,  27  Sol.  J.  662. 

(c)  P.  410,  ante.  (g)  Sect.  88, jwrf,  p.  442. 

(d)  Re  HiUmy  14  L.  T.  N.  S.  129.  (A)  Ibid,;  Re  rAomp*>n,  Job.  418-428, 
(c)  G^-ey  V.  Jenkin*,  26  B.  361—6.  (i)  Re  Peacock,  16  W.  R.  100. 

E  E  2 
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40&41 
Vict.  c.  18, 

§16. 


Settled 
eHtates 


death  of  the  tenant  for  life,  an  order  was  made  authorising  Bales  generallj 
by  the  trustees  during  hia  life  (k), 

*  Minerals  may  be  sold  apart  from  the  surface  (Q,  and  on  such  a  sale 
a  rent-charge  may  be  reserved  in  respect  of  surface  damage  (m).  See 
8.  19,  p.  422,  jw«^ 

^  What  the  Court  is  authorised  to  sell  is  the  interest  comprised  in  the 
settlement ;  but  if  a  particular  estate  is  settled,  and  the  trustees  of  the 
reversion  have  a  power  of  sale,  the  fee  simple  in  possession  may  be 
sold  (n).  And  where  a  settled  estate  was  intermingled  with  an  adjoining 
estate,  vested  in  trustees  for  sale,  the  two  estates  were  ordered  to  be  sold 
together  (o). 

*  On  the  eve  of  the  Long  Vacation  an  order  was  made  authorising  a 
sale  out  of  court,  subject  to  a  reserved  price  to  be  fixed  in  chambers, 
and  the  payment  of  the  purchase-money  into  court  (p). 

It  has  since  been  held  that  the  Court  has  no  jurisdiction  to  order  a 
eale  out  of  court,  as  this  section  requires  the  Court  to  retain  control 
over  the  proceedings  (q). 

In  making  an  order  for  sale  under  the  Partition  Act,  Chitty,  J.,  drew 
a  distinction  between  cases  where  trustees  had  and  had  not  a  power  of 
sale,  and  in  the  latter  case,  he  declined  to  authorise  a  sale  out  of  Court  (r). 

As  to  the  effect  of  a  sale  under  this  section  as  to  succession  duty,  see 
8.  22  and  notes  thereto,  p.  424,  post 

Having  regard  to  the  extensive  power  of  sale  conferred  on  tenants  for 
life  by  s.  3  of  the  S.  L.  A,  it  is  now  seldom  necessary  to  apply  to  the 
Court  under  this  section.  An  order  under  this  section  prevents  a  tenant 
for  life  from  selling  under  the  S.  L.  A  ;  but  proceedings  under  such  an 
order  may  be  stayed  if  a  sufficient  case  is  made  out  («). 


40&41 


PROCEEDINGS  FOR  PROTECTION. 
17.^  It  shall  be  laivful  for  the  Courty  if  it  shall  deem  it 


8*17   '  P'^W^'^  ^"^  consistent  wiUi  a  due  regard  for  tlie  interests  of 


all  'parties  who  are  or  may  hereajter  be  entitled  under  the 
settlement,  and  subject  to  the  provisums  and  restrictions  in 


Proceed- 
iriffsfor 

protection,  this  Act  Contained^  to  sanction  any  a/)tion,  defence,  petiticnn 
to  Parliament  parliamentary  opposition,  or  other  pro- 
ceedin^s  appearing  to  the  Court  necessary  for  the  protection 
of  any  settled  estate,  and  to  order  that  all  or  any  pari  of  the 


(Ic)  Re  Andrews,  26  W.  R.  811. 
{I)  Re  MaUin,  8  Giff.  126;  Re  Law, 
7  Jur.  N.  S.  611. 

(m)  Re  Milward,  L.  R.  6  Eq.  248. 
(«)  Grey  v.  Jenkins,  26  B.  351—6. 


(o)  Re  Spurway,  10  Ch.  D.  280. 
ip)  Re  Adams,  ^  C^.  V.  116. 
iq)  Re  Harvey,  21  Ch.  D.  128. 
(?•)  Strugndi  v.  Strugndi,  28  S.  J.  71 0. 
{s)  Re  Ban-s-Haden,  32  W.  R,  194. 
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costs  and  expenses  in  relation  thereto  he  raised  and  paid  y^^^^^is 
hy  means  of  a  sale  or  mortgage  of  or  charge  upon  all  or  §  17. 
any  part  of  the  settled  estaie,  or  be  raised  and  paid  out  of 
the  rents  and  profits  of  the  settled  estate,  or  out  of  any 
moneys  or  investments  representing  moneys  liable  to  be  laid 
out  in  the  purchase  of  hereditaments  to  he  settled  in  the 
same  manner  as  the  settled  estate,  or  out  of  the  income  of 
such  moneys  or  investvnents,  or  out  of  any  accumulations  of 
rents,  profits,  or  income. 

This  section  is  repealed  by  the  S.  L.  A.  1882  {t),  8.  36  of  which  is  as 
follows : — 

[36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action,    f  ^  &  46 
defence,  petition  to  Parliament,  parliamentary  opposition,    g  3g^ 
or  other  proceeding,  taken  or  proposed  to  be  taken  for  pro-  -^ — 
tection  of  settled  land,  or  of  any  action  or  proceeding  taken  ing  for 
or  proposed  to  be  taken  for  recovery  of  land  being  or  alleged  J/^^^"* 
to  be  subject  to  a  settlement,  and  may  direct  that  any  costs,  land, 
charges,  or  expenses  incurred  or  to  be  incurred  in  relation 
thereto,  or  any  part  thereof,  be  paid  out  of  the  property 
subject  to  the  settlement] 

Under  the  repealed  section  it  was  held  that  the  Coart  might  authorise 
proceedings  for  the  protection  of  a  settled  estate,  and  permit  the  costs 
incurred  hy  the  tenant  for  life  in  carrying  on  such  proceedings  to  be 
raised  by  a  sale,  although  the  application  for  authority  was  not  made 
until  after  the  proceedings  had  been  commenced  {v),  and  that  trustees 
might  pay  the  costs  of  such  proceedings  if  properly  taken,  although  they 
might  not  have  been  previously  sanctioned  by  the  Ck)urt  (or). 


SALES — FEE  FARM  RENT. 

18.^  When  any  land  is  sold  for  building  purposes  it  shall  ^^  *J 

be  lawful  for  the  Court,  if  it  shall  see  fit,  to  allow  the  whole    j|  18.  * 

or  any  part  of  the  consideration  to  be  a  rent  issuing  out  of 

such  land,  which  may  be  secured  and  settled  in  such  manner  tion  for 

as  the  Court  shall  approve.  f'^b^d 

1  This  is  a  verbatim  re-enactment  of  s.  12  of  the  Act  of  1856.  ^«  ™»y  ^ 

a  fee  farm 

(t)  45  &  46  Vict.  0.  38.  (x)  Re  Twuford  Ahhey,  30  W.  R.  'e^*- 

in)  ReDela  Warr,  16  Ch.  D.  687.        268. 
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SALES — ^BESERVATION  OF  MINEEAI^ 

40  &  41        19.1  On  any  sale  of  land  any  earth,  coal,  stone^  or  mineral 

ft  J0    *  may  be  excepted,*  and  any  rights  or  privileges   may  be  re- 

served,  and  the  purchaser  may  be  required  to  enter  into  any 

Ac^maybe  Covenants  or  submit  to  any  restrictions  which  the  Court  may 

excepted    de^m  advisable. 

from  saleti. 

1  This  is  a  vei-hatim  re-enactment  of  s.  13  of  the  Act  of  1856. 
«  See  note  6  to  s.  16  (w). 


LAYING  OUT  ROADS,  STREETS,  ETC. 

40  *  41        20.  It  shall  be  lawful  for  the  Court,^  if  it  shall  deem  it 
^8  Vn  ^'  proper  and  consistent  with  a  due  regard  for  the  interests  of 

1-  all  parties  entitled  under  the  settlement,  and  subject  to  the 

Court  may  provisions  and  restrictions  in  this  Act  contained,  fjx)m  time 

authorise     ^      ,  ,  ' 

dedication  to  time  to  direct  that  any  part  of  any  settled  estates  be  laid 
partTof  ^^^^  ^^^  streets,  roads,  paths,  squares,  gardens,  or  other  opesi 
settled       spaces,  sewers,  drains,  or  watercourses,'  either  to  be  dedicated 

estates  foi* 

streets,  to  the  public  or  not ;  and  the  Court  may  direct  that  the  parts 
roads,  and  g^  jj^j  ^^^  sheil  remain  vested  in  the  trustees  of  the  settle- 

other  1.1 

works.  ment,  or  be  conveyed  to  or  vested  m  any  other  trustees  upon 
such  trusts  for  securing  the  continued  appropriation  thereof 
to  the  purposes  aforesaid  in  all  respects,  and  with  such  pro- 
visions for  the  appointment  of  new  trustees  when  required, 
as  by  the  Court  shall  be  deemed  advisable. 

1  This  section  corresponds  with  s.  14  of  the  Act  of  1856,  but  omits 
the  definition  of  the  word  "  Court"  which  that  section  contained.  See 
8,  3  («). 

2  General  powers  may  be  vested  in  trustees  under  this  section,  and  the 
plans  of  the  land  proposed  to  be  laid  out  need  not  be  submitted  to  the 
Court  on  each  exercise  of  the  power  (y). 

(u)  Ante,  p.  420.  (y)  2U  Hart/reaves,  16  W.  R.  54. 

[x)  Ante,  p.  410. 
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^  The  drainage  of  an  agricultural  estate  is  not  laying  out  the  land  in    40  &  41 
sewers,  drains,  or  watercourses  within  this  section ;  and  the  Court,  therefore,     g  iwv    ' 
instead  of  sanctioning  a  scheme  for  such  drainage  will  direct  inquiries     ^ 
under  8  &  9  Vict  c.  56,  s.  4  (2). 

Compare  s.  16  of  S.  L.  A.  1882  (a). 

21.  Where  any  part  of  any  settled  estates  is  directed  to  be    40  &  41 
laid  out  for  such  purposes  as  aforesaid,^  the  Court  may  direct     «  oj    * 

that  any  such  streets,  roads,  paths,  squares,  gardens  or  other 

open  spaces,  sewers,  drains,  or  watercourses,  including  all  ^^  o^ut*^ 
necessary  or  proper  fences,  pavings,  connections  and  other  and  mak- 
works  incidental  thereto  respectively,  be  made  and  executed,  executing 
and  that  all  or  any  part  of  the  expenses  in  relation  to  such  fnd  main- 

.  .  .  taming 

laying  out  and  making  and  execution  be  raised  and  paid  by  streets, 
means  of  a  sale  or  mortgage  of  or  charge  upon  all  or  any  ^^^  ^ 
part  of   the  settled    estates,  or    be    raised    and   paid   out  works,  and 
of    the    rents    and    profits  of    the   settled    estates   or  any  thel^r 
part    thereof,^   or    out    of    any    moneys     or    investments 
representing    moneys    liable  to  be    laid   out  in   the    pur- 
chase of  hereditaments  to  be  settled   in  the  same  manner 
as  the  settled  estates,'  or  out  of  the  income  of  such  moneys 
or  investments,  or  out  of  any  accumulations  of  rents,  profits 
or  income  ;  and  the  Court  may  also  give  such  directions  as  it 
may  deem  advisable  for  any  repair  or  maintenance  of  any 
such  streets,  roads,  paths,  squares,  gardens,  or  other  open 
spaces,  sewers,  drains,  or  watercourses,  or  other  works,  out  of 
any  such  rents,  profits,  income,  or  accumulations  during  such 
period  or  periods  of  time  as  to  the  Court  shall  seem  ad- 
visable,* 

1  This  section  is  founded  on  s.  1  of  the  Act  of  1876.  The  words 
"  for  such  purposes  as  aforesaid  "  are  substituted  for  a  repetition  of  the 
particular  works  which  may  be  authorised. 

*  The  words  "  or  be  raised  and  paid  out  of  the  rents  and  profits  of  the 
settled  estates  or  any  part  thereof"  are  new. 

*  From  this  point  to  the  end,  the  section  is  new. 

*  Prior  to  1876  it  had  been  held  that  notwithstanding  the  authority 

(2)  Re  Poynder,  Dixon  Poynder  v.  (a)  P.  486,  post. 

Cook,  30  W.  R.  7. 


Digitized  by 


Google 


■kU 


SETTLED  ESTATES  ACT,  1877. 


§21. 


40  &  41  to  (liifct  the  laying  out  of  land  for  the  works  mentioned  in  s.  14  of  tk 
«  oi  *  Act  t)f  1856  (see  8.  20,  aiite)  the  Court  had  no  power  to  oxder  snch 
works  to  be  canied  out  (6),  or  to  direct  the  costs  of  snch  works  to 
1h'  i-aised  l)y  a  sale  of  a  portion  of  the  estate  fc).  But  in  one  ^« 
IfjisoH  which  stipulated  that  the  lessees  should  make  roads  were  antli> 
rised  {d). 


40  &  41 
Vict.  c.  18, 

§22. 

How  sales 
and  dedi- 
cations 
are  to  be 
effected 
under  the 
direction 
of  the 
Court. 


SALES— CONVEYANCE. 

22.^  On  every  sale  or  dedication  to  be  effected  as  herein- 
before mentioned  the  Court  may  direct  what  person  or  per- 
sons shall  execute  the  deed  of  conveyance ;  and  the  deed 
executed  by  such  person  or  persons  shall  take  effect  as  if  the 
settlement  had  contained  a  power  enabling  such  person  or 
persons  to  effect  such  sale  or  dedication,  and  so  as  to  operate 
(if  necessary)  by  way  of  revocation  and  appointment  of  the 
use  or  otherwise,  as  the  Court  shall  direct.^ 

1  This  is  a  verbatim  re-enactment  of  the  provisions  contained  in 
B.  15  of  the  Act  of  1856.     Compare  s.  40  and  notes  thereto,  p.  443,  pod. 

The  result  of  a  sale  under  this  section  is  the  same  as  if  the  uses  of  the 
Bcttlement  had  been  revoked  by  virtue  of  a  power  in  the  settlement ; 
and  the  purchaser  takes  the  land  free  from  succession  duty,  which  is 
cliai-ged  on  the  purchase  money  (c). 

2  An  order  for  sale  was  made,  and  certain  trustees  were  directed  to 
convey,  which  they  did.  The  legal  estate  was  then  outstanding  in 
a  mortgagee,  and  was  subsequently  re-conveyed  to  other  trustees. 
Wood,  V.-C,  held  that  the  legal  estate  was  bound  by  the  order  for  sale 
and  passed  to  the  purchaser,  who  was  not  entitled  to  any  further 
a88urance  (/). 

Where  one  of  two  trustees,  who  had  been  ordered  to  convey,  died 
before  completion,  Bacon,  V.-C,  directed  a  petition  for  the  appointment 
of  a  new  trustee  to  be  presented  (g). 

The  conveyance  must  be  settled  by  the  judge,  whether  the  parties  differ 
or  not ;  but  when  a  large  estate  is  sold  in  lots  a  model  conveyance  may 
be  adopted  (h). 


(b)  Be  Venour,  2  Ch.  D.  622. 
(r)  Ibid.;  Re  HurU,   2  H.    &    N. 
196-203. 

(rf)  Re  C/iambers,  28  B.  653. 

{€)  Re  Warner,  17  Ch.  D.  711;  16 


&  17  Vict.  c.  61,  §  42. 

(/)  Eyre  v.  Saunders,  6  Jur.  N.  S. 
703. 

0/)  ScoU  V.  Hehdi,  24  W.  R.  108. 

(A)  Re  Eyre,  2  K.  &  J.  268. 
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23.^  Any  person  entitled  to  the  possession  or  to  the  receipt^  vlctVis 
of  the  rents  and  profits  of  any  settled  estates  for  a  term  of   j  23, 

years  determinable  on  his  death,  or  for  an  estate  for  life,*  or  —— 

any  greater   estate,  and   also   any   person   entitled   to   thetionby 
possession  or  to  the  receipt  of  the  rents  and  profits  of  any  ^^^*® 
settled   estates  as  the  assignee  of  any  person  who  but  for  powers 
such  assignment  would  be  entitled  to  such  estates  for  a  term  ^^;^ 
of  years  determinable  with  any  life,  or  for  an  estate  for  any  Act 
life,  or  any  greater  estate,  may  apply  to  the  Court  by  peti- 
tion* in  a  summary  way  to  exercise  the  powers  conferred  by 
this  Act. 

^  This  is  a  re-enactment,  with  considerable  amendments,  of  s.  16  of 
the  Act  of  1866.  By  that  section  the  right  to  petition  was  limited  to 
**  any  person  entitled  to  the  receipt,"  &c.,  "  for  a  term  of  years  determin- 
able on  his  death,  or  for  an  estate  for  life,  or  any  greater  estate."  Now 
it  is  extended  to  the  assignee  of  a  tenant  either  for  life  or  pur  autre  vie, 
or  any  greater  estate.  Singularly  enough  it  does  not  apply,  as  does 
6.  46,  posty  to  a  tenant  "  for  any  life,**  so  as  to  include  the  case  of  a  tenant 
jmr  autre  vtej  who  is  not  an  assignee. 

*  A  testator  gave  his  own  and  his  late  father's  residuary  estate  to 
trustees  upon  trusts,  under  which,  as  to  two-fifths,  the  income  was 
payable  to  his  widow  for  life ;  and  as  to  the  other  three-fifths,  the 
income  was  to  be  applied  in  payment  of  the  ground  rents,  taxes, 
insurance  and  other  expenses  of  management  in  respect  of  the  entirety, 
and  the  nett  residue  of  such  income  was  also  to  be  paid  to  his  widow  for 
life.  The  trustees  had  large  powers  of  management,  but  there  was  no 
power  to  grant  leases.  It  was  held  by  Jbssrl,  M,  R,  that  the  widow 
did  not  come  within  the  definition  of  a  person  entitled  to  petition  con- 
tained in  s.  16  of  the  Act  of  1856 ;  and  this  decision  was  afilrmed  on 
appeal  (♦).  The  case  had  preyiously  been  before  the  learned  judge  on 
another  point  {k) ;  and  there  are  some  observations  in  his  judgment  which 
8eem  to  imply  a  doubt  whether  an  equitable  tenant  for  life  could,  in  any 
case,  petition.  The  following  remarks  were,  however,  made  by  James, 
L.  J. :  **  The  Master  of  the  Rolls  has  not  decided  anything  on  the  general 
construction  of  the  Act,  but  he  has  decided  that,  having  regard  to  the 
very  peculiar  construction  of  this  will  and  to  the  peculiar  mode  in  which 

(0  Taylor  v.  Taulor,  1  Ch.  D.  426  ;  {k)  L.  R.  20  Eq.  297—803-4. 

3  Ch.  D.  146. 
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40&41 
Vict,  a  18, 

§23. 


Who  may 
petitioiL 


Applica- 
tion by 
petition. 


Title  of 
petition. 


the  rent  and  profits  of  part  of  the  property  are  to  be  applied  in  re|«ff- 
ing  the  whole,  it  is  in  this  case  impossible  to  authorise  leases^"  It  sIkcj- 
also  be  observed  that  the  petition  was  opposed  by  a  remainderman  wh*^ 
concurrence  was  held,  in  both  Courts,  to  be  necessary. 

The  provision  in  s.  46,  allowing  a  person  entitled  to  the  recs^ 
of  rents  "  for  any  life  "  to  grant  leases,  may  possibly  be  constixied  t 
imply  that  where  there  is  an  equitable  tenant  for  life  the  tmsteet  ca 
exercise  the  power.  But  &  23  does  not  contain  similar  ^rords  aj^- 
cable  to  coses  where  a  petition  is  necessary.  As  to  petitions  by  inluit^ 
lunatics,  and  persons  of  unsound  mind,  see  p.  451,  ^  seq.j  posL 

^  In  one  case  under  the  Act  of  1856,  an  order  was  made  on  tk 
petition  of  the  assignee  of  a  tenant  for  life,  although  such  a  person  ^^^ 
not  come  strictly  within  the  definition  in  that  Act  (Q.  And  under  tia* 
section  an  order  was  made  on  the  petition  of  trustees  who  were  entitM 
to  receive  the  rents  during  the  life  of  an  annuitant ;  the  trusts  c^  tbe 
income  being  to  pay  the  annuity  and  invest  the  surplus  in  the  purchase 
of  lanci  "  I  think  it  is  quite  clear  that  a  person  who  is  only  entitled  te 
receive  during  the  life  of  another  is  a  person  who  can  apply  under  tk 
23rd  sectioa"    Per  Chitty,  J.  (m). 

In  1868  a  petition  was  presented  by  a  tenant  for  life,  subject  to  t 
term ;  and  leave  to  amend  by  making  the  trustees  of  the  term  co-peti- 
tioners was  given  and  an  order  made  (n). 

An  order  was  made  in  1861,  on  the  petition  of  a  wido-w  and  ha 
children,  where  the  property  was  limited  to  the  widow  during  widow- 
hood with  remainder  to  the  children  (o).  And  generally,  where  all 
persons  interested  in  the  property  are  before  the  Court  and  consent^  aa 
order  will  be  made  (p). 

*  Semble  that  an  order  can  only  be  made  on  petition  (g).  No  other 
process  can  be  adopted.  Per  Jbssel,  M.  R.  (r).  Compare  the  obeerra- 
tions  of  Fry,  J.  and  Hall,  V.-C,  in  cases  («)  under  the  Trustee  Reh'ef  Act 

Every  petition  must  set  forth  the  name,  address  and  description  of  the 
petitioner,  and  also  an  address  for  service  within  two  miles  from,  tiie 
Record  and  Writ  Clerks'  Office  (t).  But  see,  now,  R  S.  C.  1883,  Old 
4,  r.  1. 

All  petitions,  notices,  affidavits  and  other  proceedings  must  also  be 
entitled  in  the  matter  of  the  Act  and  of  the  property,  mentioning  the 
county  and  parish  or  place  where  it  is  situated,  and  describing  it  in 


(0  JU  Eutchinton,  U  W.  R.  478. 

(m)   Vine  v.  JUUeigh,  24  Ch.  D.  240. 

(n)  Ex  p.  PuxUy,  I.  R.  2  Eq.  237. 

(o)  Williami  v.  WiUiarMf  9  W.  R. 
888. 

(p)  JRe  WtUiams,  20  W.  R.  967 ; 
Re  Harris,  28  W.  R.  721. 


(q)  Earvey  v.  Clark,  26  B.  7. 

(r)  Taylor  v.  Taylor,  1  Ch.  D, 
426,  431. 

(«)  Pdling  v.  Goddard,  26  W.  R 
476 ;  JRe  PuUreWs  TrvaU,  7  Ch.  D. 
647. 

(0  S.  E.  A  Orders,  1878.    Ord.  81. 
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general  tenns.    Every  petition  must  also  be  marked  with  the  name  of  the    f  ^  &  41 
judge  before  whom  it  is  to  be  heard  (t*).    The  name  of  the  judge  is  now    g  iw*    ' 
marked  hj  the  registrar  at  the  Central  Office  (x).    The  property  need    ^ 
only  be  described  in  such  a  way  as  to  make  the  matter  intelligible  to  the  Evidence 
Court  (y).  ^  support. 

Every  petition  for  a  sale  must  be  supported  by  evidence  as  to  the 
persons  interested  whose  consent  is  necessary,  and  the  circumstances 
which  render  the  sale  expedient  (z). 

As  to  the  practice  on  petitions,  see  the  S.  E.  A.  Orders,  1878  (a). 


CONSENTS  TO  APPLICATIONS. 

24.  Subject  to  the  exceptions  hereinafter^  contained,  every    40  &  41 
application  *  to  the  Court  must  *  be  made  with  the  concurrence    j  24  ' 

or  consent  of  the  following  parties,*  namely,  

Where  there  is  a  teuant-in-tail  under  the  settlement  in  ^^^ 
existence  and  of  fiill  age,  then  the  parties  to  concur  consent 
or  consent  shall  be  such  tenant-in-tail,  or  if  there  is  appUca- 
more  than  one  such  tenant-in-tail,  then  the  first  of  *^°^*<^^ 
such  tenants-in-tail  and   all  persons   in   existence 
having  any  beneficial  estate  or  interest  under  or  by 
virtue  of  the  settlement  prior  to  the  estate  of  such 
tenant-in-tail,  and  all  trustees  having  any  estate  or 
interest  on  behalf  of  any  unborn  child  prior  to  the 
estate  of  such  tenant-in-tail; 
And  in  every  other  case  the  parties  to  concur  or  consent 
shall  be  all  the  persons  in  existence  having  any 
beneficial  estate  or  interest  under  or  by  virtue  of 
the  settlement,  and  also  all  trustees  having  any 
estate  or  interest  on  behalf  of  any  unborn  child. 

1  This  section  is  a  re-enactment  of  the  provisions  of  s.  17  of  the 
Act  of  1866,  with  the  substitution  of  the  word  "  hereinafter  **  for  "  in  the 
next  section." 

>  This  section  does  not  apply  to  applications  under  s.  37  (6). 

{u)  Ibid.    Ord.  2.  (z)  S.  R  A  Orders,  1878.    Ord.  16. 

{z)  R.  S.  C.  1888.    Ord.  V.  r.  8  (d).  (a)  P.  459,  post, 

iy)  Bt  Burrdey,  23  W.  R.  546  ;  iZe  (6)  lU  Cleveland,  2  Dr.  &  a  48L 
Thompson,  Job.  418. 
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40  &  41        3  Iq  xgQ7  ii  ^Qg  y^qI^  ii^^  ii^Q  Court  had  no  discretion  to  make  xl 

S  OA   *  ^^^^  ^^  **^y  person  whose  consent  was  necessary  oppoeed  it  {c\    Aad 

where  a  testator  by  his  will  made  the  consent  of  his  widow  neceaen 

the  Court,  in  1864,  refused  to  make  an  order  on  a  petition  opposed  U 

her  (ci). 

*  But  the  Court  now  has  much  laiger  powers  of  dispexisong  wii 

consents  than  formerly.     The  following  is  a  summary  of  the  ezisln^^ 

provisions  on  the  subject : — 

S«»n»nafy       Subject  to  the  exceptions  mentioned  below,  all  persons  in  existai^ 

sionraa'to  ^^^  *^^  trustees  for  unborn  persons,  having  any  beneficial  interest  mis 

consents,     consent  («).     But  if  there  is  a  tenant-in-tail  in  existence,  no  persosij 

having  interests  subsequent  to  him  need  concur  if  he  is  sui  juris  {f\z3i^ 

the  Court  may,  in  its  absolute  discretion,  dispense  with  the  consent  d 

such  persons  if  the  tenant-in-tail  is  an  infant  {g). 

In  any  other  case  the  Court  may  dispense  with  the  consent  of  fsr 
person,  having  regard  to  the  number  and  interests  of  the  x>^r8on8  assent- 
ing and  dissenting  respectively  (^). 

Or  an  order  may  be  made  without  the  consent,  but  subject  to  tfe 
rights  of  any  person  whose  consent  the  Court  does  not  think  fit  t 
dispense  with  (i).  This  provision  did  not,  formerly,  apply,  as  it  not 
does,  to  a  person  entitled  to  an  estate  of  inheritance. 

Where  the  Court  does  not,  in  the  first  instance,  think  fit  to  dispense 
with  the  consent  of  any  person,  it  may  direct  him  to  be  served  with  t 
notice  requiring  him  to  state,  within  a  specified  time,  whether  he  cwh 
sents,  dissents,  or  submits  his  interests  to  the  Court ;  and  if  he  omits  to 
do  so,  he  is  to  be  deemed  to  have  submitted  {k). 

The  Court  may,  however,  dispense  with  the  service  of  such  a  noUce  is 
the  following  cases : — 

(a)  If  the  person  cannot  be  found. 

(/3)  If  it  is  imcertain  whether  he  is  living  or  dead. 

(7)  If  the  expense  of  service  would  be  disproportionate  to  the 
value  of  the  property. 

The  person  on  whom  service  is  so  dispensed  with,  is  to  be  deemed  to 
have  submitted  his  interests  to  the  Court  {ly. 

See  also  the  last  sentence  of  s.  30  (p.  433)  as  to  service  which 
gives  the  Court  an  implied  power  to  dispense  with  service  when  it 
thinks  fit 

In  1866  an  order  authorising  a  lease  was  made,  notwithstanding  tiie 
opposition  of  tenants  for  life  in  remainder  (m).    And  in  other  early 

(c)  Re  Merry,  16  W.  R.  807.  (A)  Sect.  28. 

id)  Re  HurU,  2  H.  &  M.  196.  (i)  Sect  29. 

(e)  Sect.  24.  {k)  Sect  26. 

(/)  Sect  24.  {I)  Sect  27. 

{g)  Sect  26.  (»»)  Re  ffutchintcm,  14  W.  R.  473. 
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cases  service  on  persons  of  unsound  mind  not  so  found  (n),  who  had    40  &  41 
small  interests,  was  dispensed  with ;  and  it  was  decided  that  trustees     g'^A 
who  had  power  to  give  receipts  could  concur  on  behalf  of  their  cestuis     " 
que  tnisUntf  who  were  beneficially  interested  in  the  purchase  money  (o).  Trustees 

But  these  decisions  were  subsequently  overruled  ;  and  it  was  even  ^^*"  °"^y 
held  that  the  consent  of  persons  beneficially  interested  in  a  term  for  f^^  unborn 
raising  portions  was  necessary  (p).  And  in  another  case,  where  real  or  unascer- 
estate  was  devised  to  A.,  B.,  and  C.  successively  for  Hfe,  and  after  the  ^'"^^ 
death  of  the  survivor  to  X.,  upon  trust  to  sell  and  divide  the  proceeds 
among  twenty-five  persons,  it  was  held  that  the  consent  of  all  the 
persons  beneficially  interested  in  the  proceeds  was  necessary,  as  a  trustee 
can  only  consent  on  behalf  of  unborn  persons  {q).  So  where  a  testator 
gave  real  estate  upon  trust  for  his  daughter  A.  for  life,  with  remainder 
to  her  children,  as  she  should  appoint,  and  in  default  upon  trusts  for  the 
survivor  of  his  daughters,  B.  and  C,  it  was  held  on  a  petition  by  A.  that 
the  trustees  of  the  will  could  not  consent  on  behalf  of  the  infant  children 
of  C,  who  had  married  and  settled  her  share  (r).  But  where  real  estate 
was  given  to  trustees  upon  trust  for  A.  for  life,  with  remainder  as  she 
should  appoint,  and  in  default  in  trust  for  such  person  as  she  should  leave 
her  heir,  an  objection  that  the  Court  had  no  jurisdiction  on  a  petition  by 
A.  to  make  an  order  binding  on  the  heir  of  A.  was  overruled,  on  the 
ground  that  he  could  not  be  ascertained  during  her  life.  In  that  case 
Selwyn,  L.  J.,  remarked — **A  person  whose  consent  is  to  be  obtained 
must  be  one  whose  consent  is  capable  of  being  obtained,  not  one  who  is 
not  in  existence  («). 

So  also  where  real  estate  was  given  to  trustees,  subject  to  the  life 
estates  of  A.  and  her  husband,  upon  trust  to  sell  and  hold  the  proceeds 
upon  trust  for  all  the  children  of  A.  who  should  be  living  at  the  death 
of  the  survivor  of  the  testator,  and  A  and  her  husband,  and  the  issue  of 
such  as  should  be  then  dead,  it  was  held,  on  the  petition  of  A.,  her 
husband,  and  five  of  their  children,  that  the  consent  of  the  infant 
children  of  the  other  child  (who  consented)  was  not  necessary,  as  they 
belonged  to  a  class  the  members  of  which  could  not  then  be  ascer- 
tained (0- 

Where  a  contingent  remainderman  refused  to  consent  an  order  for  sale 
was  made,  notwithstanding  his  opposition  (u). 

The  order  ought  to  state  the  names  of  all  persons  interested,  who 

(n)  Ee  Turhutty  2  N.  R.  158  ;  iZe  (r)  Re  Dendy,  4  Ch.  D.  879. 

Franklin,  7  W.  R.  45.  (a)  BeMey  v.  Carter,  L.  R.  4  Ch. 

(o)  Eyre  v.  Saunders,  4  Jur.  N.  S.  280—238. 

880  ;  Jie  PcUs,  L.  R  16  Eq.  681  n.  {t)  Re  SimU,  L.  R.   16  Eq.   629. 

Compare  Grey  v.  JenHns,  26  B.  851.  Compare  Re  Chamberlain,  23  W.  R. 

(p)  Re  BouyhUm,  12  W.  B.  84.  825. 

{q)  Re  Ires,  3  Ch.  D.  690.  (u)  Re  Spvrway,  10  Ch.  D.  230. 
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40  &  41     concur,  who  are  heard  on  the  application,  and  also  of  persons,  notke  to 
ROA      whom  has  been  dispensed  with  (x).     But  when  this  is  not  done,  the  pur 
_____  chaner,  nevertheless,  has  a  good  title  under  s.  70  of  the  C.  A-  1881  (y). 
See  also  cases  cited  under  ss.  26,  28,  and  29,  po$L 

25,*  Provided  always,  that  where  an  infant  is  tenant-in- 
tail  under  the  settlement,  it  shall  be  lawful  for  the  Court,  if 
it  shall  think  fit,  to  dispense  with  the  concurrence  or  consent 
of  the  person,  if  only  one,  or  all  or  any  of  the  persons,  if  more 
than  one,  entitled,  whether  beneficially  or  otherwise,  to  any 
estate  or  interest  subsequent  to  the  estate  tail  of  such  infant 

^  This  section  is  new.  It  has  been  acted  upon  where  an  in£Emt  U 
eleven  years  of  age  was  tenant  in  tail  in  possession  (z).  See  note  2  to  a. 
24,  atite, 

26.^  Provided  always,  that  where  on  an  application  under 
this  Act  the  concurrence  or  consent  of  any  such  {>erson  as 
aforesaid  shall  not  have  been  obtained,  notice  shall  be  given' 
to  such  person  in  such  manner*  as  the  Court  to  which  tk 
application  shall  be  made  shall  direct,  requiring  him  to  notify, 
within  a  time  to  be  specified  in  such  notice,*  whether  he 
assents  to  or  dissents  from  such  application,  or  submits  hia 
rights  or  interests  so  far  as  they  may  be  affected  by  such 
application  to  be  dealt  with  by  the  Court,  and  every  such 
notice  shall  specify  to  whom  and  in  what  manner  such  notifi- 
cation is  to  be  delivered  or  left.  In  case  no  notification  shall 
be  delivered  or  left  in  accordance  with  the  notice,  and  within 
the  time  thereby  limited,  the  person  to  or  for  whom  such 
notice  shall  have  been  given  or  left  shall  be  deemed  to  have 
submitted  his  rights  and  interests  to  be  dealt  with  by  the 
Court* 

*  This  is  a  re-enactment  of  the  provisions  of  s.  2  of  the  Act  of  1874, 
with  slight  verbal  alterations  to  adapt  them  to  the  consolidated  Act^ 

*  Notice  has  been  ordered  to  be  given  to  remaindermen  who  were  sui 
juris  (a),  to  persons  of  unsound  mind  not  so  found,  and  the  i  ersons  who 
had  charge  of  them  (6),  and  to  a  married  woman  residing  in  New  Zealand, 


40&41 
Vict,  c  18, 

§25. 

Court  may 
dlBpenbe 
with  con- 
sent in  re- 
spect of 
certain 
estates. 


40&41 
Vict.  c.  18, 

§28. 

Notice  to 
be  given  to 
persons 
who  do 
not  con- 
sent to  or 
concur  in 
the  appli- 
cation. 


(a:)S.E.  A.  Orders,  1878.    Old.  24. 
(y)  Re  HaU  Dare,  21  Ch.  D.  41. 
(2)  CamdcA  v.  Mwrrayy  27  SoL  J. 


652. 


(a)  Rt  Chamberlain,  23  W.  R  852. 
(6)  Re  Crabtree,  L.  R,  10  Ch.  201. 
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whose  interest  was  very  small  (c).     And  where  a  married  woman,  who    40  &  41 
was  entitled  to  real  estate  contingently  on  surviving  her  two  sisters,     «^oft    ' 
settled  her  share  on  trusts  for  the  benefit  of  herself  and  her  husband  for    ^        * 
life  with  remainder  to  her  children,  notice  of  a  petition  by  her  was 
ordered  to  be  served  on  the  children  (d). 

'  In  the  last  case  the  notice  was  given  by  serving  the  petition  on  the 
father  of  the  infants  (e).  In  another  case  notice  to  a  person  residing  in 
New  Zealand  was  sent  by  registered  letter  (/). 

The  time  is  now  regulated  by  S.  K  A.  Orders,  1878,  Order  4,  and  is  as 
follows : — 

(a)  In  the  case  of  a  guardian  of  an  infant,  such  time  as  they  shall 

direct.    In  an  early  case  ten  days  was  the  time  directed  (g), 
(/3)  In  the  case  of  a  married  woman,  or  a  committee  of  a  lunatic, 

not  less  than  twenty-eight  days. 
(7)  In  other  cases  not  less  than  fourteen  days. 
Leave  to  serve  the  notice  out  of  the  jurisdiction  may  be  obtained  ex 
parte  at  chambers  (h). 

Persons  served  may  penise  the  petition  without  payment,  and  may 
obtain  copies  under  R  S.  C.  1876,  Order  5  {{), 

^  As  to  the  application  of  this  provision  to  infants  and  lunatics,  see 
S.  E.  A.,  Ord.  7  0). 

27.^  Provided  also,  that  where  on  an  application  under  this    40  k  41 
Act  the  concurrence  or  consent  of  any  such  person  as  aforesaid    qm    ' 

shall  not  have  been  obtained,  and  in  case  such  person  cannot -— 

be  found,  or  in  case  it  shall  be  uncertain  whether  he  be  living  a^penro*^ 
or  dead,  or  in  case  it  shall  appear  to  the  Court  that  such  withnotice 
notice  as  aforesaid  cannot  be  given  to  such  pei*son  without  certain 
expense  disproportionate  to  the  value  of  the  subject  matter  of  ^^ 
the  application,  then  and  in  any  such  case  the  Court,  if  it 
shall  think  fit,  either  on  the  ground  of  the  rights  or  interests 
of  such  person  being  small  or  remote,  or  being  similar  to  the 
rights  or  interests  of  any  other  person  or  persons,  or  on  any 
other  ground,  may  by  order  dispense  with  notice  to  such 
person,  and  such  person  shall  thereupon  be  deemed  to  have  sub- 
mitted his  rights  and  interests  to  be  dealt  with  by  the  Court. 

(r)  Re  Rylar,  24  W.  R  949.     Com-  (g)  Re  Dendy,  4  Ch.  D.  879. 

pare  Re  Mewburt^  22  W.  R.  752.  (A)  S.  E.  A.  Ordew,  1878.     Ord.  4. 

{d)  Re  Dendy,  4  Ch.  D.  879.  {%)  8.  R  A.  Oiders,  1878.    Ord.  22. 

<c)  Ihid,  U)  P.  461,j3o*(. 
(/)  Re  Rylar,  24  W.  R.  949. 
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40  k  41        1  This  Boction  is  new,  and  it  was  probably  introduced  in  consequenei^ 
g  0*7    '  ^^  *  decision  to  the  effect  that  the  consent  of  a  married  woman,  wh-^r* 
J^ '_  interest  was  very  small  and  who  lived  in  New  Zealand,  could  not  be  dis- 
pensed with  under  e.  3  of  the  Act  of  1874  (s.  28  of  the  Act  of  1877) 
unless  she  had  been  served  with  notice  under  the  preceding  section. 

Compare  the  last  sentence  of  s.  30,  pod,  p.  433,  and  see  cases  cited 
thereunder.  See  also  Be  Cundee,  W.  N.  (1877)  184  ;  and  Re  Hall  Ikn, 
cited  under  s.  24  (k). 

40  &  41        28.^  An  order  may  be  made  upon  any  application,  notwith- 
8  28    '  s^^^^i^g  ^^^^  ^^^  concurrence  or  consent  of  any  sucb  person 

as  aforesaid  shall  not  have  been  obtained  or  shall  have  been 

d^penM*^  refused,  but  the  Court  in  considering  the  application  shall 
with  con-  have  regard  to  the  number  of  persons  who  concur  in  or  con- 
ing regard  Sent  to  the  application,  and  who  dissent  therefrom  or  who 
^  **V*        submit  or  are  to  be  deemed  to  submit  their  rights  or  interests 

number  ,  ^ 

and  in-  to  be  dealt  with  by  the  Court,  and  to  the  estates  or  interests 
M^eL^  which  such  persons  respectively  have  or  claim  to  have  in  the 
estate  as  to  which  such  application  is  made*;  and  every  order 
of  the  Court  made  upon  such  application  shall  have  the  same 
effect  as  if  all  such  persons  had  been  consenting  parties 
thereto. 

*  This  section  is  a  re-enactment  of  the  provisions  of  s.  3  of  the  Act 
of  1874,  with  a  slight  verbal  alteration. 

2  Where  a  person  aged  sixty-one  was  entitled  to  the  rents  and  profits, 
and  the  reversion  in  fee  was  limited  (in  the  events  which  bad  happened) 
to  the  survivor  of  the  tenant  for  life,  and  X.,  whose  age  was  forty-eight, 
the  Court  refused,  on  a  petition  by  the  tenant  for  life,  to  make  an  order, 
which  was  opposed  by  X. ;  and  this  decision  was  affirmed  on  appeal  (/). 

Testator  devised  his  real  estate  to  trustees  for  sale.  He  was  entitled 
in  fee  to  one  hundred  and  sixty-five  acres  absolutely,  and  to  two  hundred 
acres  subject  to  a  gift  over  to  X.  in  the  event  of  all  his  children  dying 
without  leaving  lawful  issue.  He  left  four  children,  the  eldest  being 
twelve  years  old.  A  sale  of  the  whole  estate  was  ordered,  notwithstand- 
ing the  opposition  of  X.  (m). 

See  Be  Bylar^  p.  431,  cited  under  s.  26,  Be  Hurle,  p.  428,  and  Re  Hall 
DarCy  p.  430,  cited  under  s.  24,  ante. 

{Jc)  P.  430,  ante,  8  Ch.  D.  145. 

(I)  Taylor  v.  Taylor,  1  Ch.  D.  426,  (m)  Re  Spurvay,  10  Ch.  D.  230. 
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29.^  Provided  nevertheless,  that  it  shall  be  lawful  for  the    i^^  ^J^ 
Court,  if  it  shall  think  fit,  to  give  eflfect  to  any  petition  subject    g  29,  ' 
to,  and  so  as  not  to  afifect  the  rights,  estate,  or  inteiest  of,  any  — -; — ' 
person^  whose  concurrence  or  consent  has  been  refused,  or  may  be 
who  has  not  submitted  or  is  not  deemed  to  have  submitted  ^^J^ 
his  rights  or  interests  to  be  dealt  with  by  the  Court,^  or  whose  consent, 
rights,  estate,  or  interest  ought  in  the  opinion  of  the  Court  to  H^^of 
be  excepted.  non-con- 

^  senting 

*  This  is  a  re-enactment,  with  amendments,  of  s.  18  of  the  Act  of  P*^^* 
1866. 

*  The  old  section  expressly  excepted  the  case  of  a  person  entitled  to  an 
estate  of  inheritance  whose  consent  was  refused,  or  could  not  be  obtained ; 
and  applied  generally  to  the  case  of  persons  whose  consent  ceuld  not  be 
obtained,  instead  of  to  those  who  have  not  submitted  their  interests  to 
the  Com-t. 

Under  s.  18  of  the  Act  of  1856,  orders  were  made  subject  to  the 
rights  of  pecuniary  legatees  (n),  especially  where  they  were  very 
numerous,  and  there  was  great  difficulty  in  serving  them  all  (o).  Such 
cases  would,  probably,  now  be  dealt  with  under  s.  27  or  s.  28. 


SERVICE  OP  PETITION. 


30.^  Notice  of  any  application^  to  the  Court  under  this  Act  y^.^^J\^ 
shall  be  served  on  all  trustees  who  are  seised  or  possessed  of    §  30, ' 

any  estate  in  trust  for  any  person  whose  consent  or  concur-  — ; 

rence  to  or  in  the  application  is  hereby  required,  and  on  any  appUca- 
other  parties^  who,  in  the  opinion  of  the  Court,  ought  to  be  ^^^^^ 
so  served,*  unless  the  Court  shall  think  fit  to  dispense  with  aU  tms- 
such  notice.^  *^'  ^"^ 

1  This  is  a  verbatim  re-enactment  of  the  provisions  of  s.  19  of  the 
Act  of  1856. 

*  Notice  is  given  by  serving  a  copy  of  the  petition.  Evidence  that 
this  has  been  done  is  required  (p). 

'  Semhle  that  the  petition  must  be  served  on  all  persons  in  existence 
having  any  interest,  down  to  the  first  tenant-in-tail  (5).    If,  however, 

(»)  Jie  Parry,  84  B.  462.  [p)  S.  B.  A.  Orders,  1878.    Ord.  16. 

(o)  JU  L9gg€,  6  W.  R.  20.  (j)  Rt  Bolton^  19  W;  B.  429. 
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40&41 
Vict.  c.  18, 

§30. 


Service  of 
petition. 


it  is  intended  to  ask  the  Court  to  dispense  \%-ith  the  consent  d  ssj 
persons,  under  s.  28  or  29,  such  persons  need  not  be  serred  in  tfe 
first  instance  ;  but  the  Court  has  power,  under  s.  26,  to  direct  list^^ 
to  be  served  on  them.     See  also  S.  E.  A.  Ord.  1878,  Ord.  18  (q). 

*  The  petition  must  be  served  on  such  persons  as  the  petitioner  ec 
eiders  necessary,  and  must  not  be  brought  on  merely  to  obtain  tbr 
opinion  of  the  Court  as  to  service  (r). 

*  In  1858,  ser\uce  of  a  petition  on  a  married  woman  of  unsound  ink-' 
not  so  found,  who  had  only  a  remote  contingent  interest,  was  di^es*: 
with.  Other  persons  having  similar  interests  had  been  served  and  as- 
sented to  the  application  («).  Where  infants  had  a  remote  ctmtifi^ 
interest,  the  Couii;  did  not  require  them  to  be  serv-ed  (t). 

See  also  sects.  27  and  28,  pp.  431,  432,  anU,  and  S.  E.  A.  Ord.  IST^ 
Ord.  22  (u). 


40&41 
Vict.  c.  18, 

131. 

Notice  of 
applica- 
tion to  be 
given  in 
news- 
papers if 
Court 
direct. 


ADVERTISEMENT  OP  PETITION. 

31.  Notice  of  any  application  to  the  Court  under  this  Aft 
shall,  if  the  Court  shall  so  direct,  but  not  otherwise^  be 
inserted  in  such  newspapers  as  the  Court  shall  direct,^  aibi 
any  person  or  body  corporate,  whether  interested  in  the  estat^ 
or  not,  may  apply  to  the  Court  by  motion'  for  leave  to  be 
heard  in  opposition  to  or  in  support  of  any  application  whict 
may  be  made  to  the  Court  under  this  Act ;  and  the  Court  is 
hereby  authorised  to  permit  such  person  or  corporation  to 
appear  and  be  heard  in  opposition  to  or  support  of  any  sodi 
application,*  on  such  terms  as  to  costs  or  otherwise,  and  in 
such  manner,  as  it  shall  think  fit. 

*  Tliis  is  a  re-enactment  of  s.  20  of  the  Act  of  1856,  with  tLe 
important  addition  of  the  words,  "  if  the  Court  slwll  so  direct,  but  nd 
otJiencise"  Formerly  the  advertisement  of  a  petition  for  a  lease  or  sale 
was  always  necessary ;  but  the  rule  did  not  apply  to  the  case  of  an 
application  for  re-investment  of  purchase-money  (v).  In  a  case  xax^ 
the  Act  of  1877  (x),  Mauns,  V.-C,  remarked  that  it  would  be  a  veiy 
extraordinary  case  which  would  induce  him  to  require  adverti3ement^ 
to  be  issued. 


(q)  P.  462,  pott. 

(r)  Jte  Oreen,  4  Jur.  N.  S.  580. 

(«)  Re  Franklin,  7  W.  B.  45.  Com- 
pare  He  TurbuU,  2  N.  K.  158,  and 
cases  cited  under  s.  24,  ante;  and 


Re  De  TaUey,  II  W.  R.  936. 
(0  Re  Chamberlain,  23  W.  R  852. 
{u)  P.  463,  poet, 

{v)  Re  Sexton  Same,  10  W.  R  416. 
(x)  Re  Chilcott,  W.  N.  (1877)  259. 


Digitized  by  CjOOQ IC 


ADVERTISEMENT  OF  PETITION.  435 

In  1865  it  was  held  that  the  description  of  the  property  in  the  adver-    40  &  41 
tiseinents  must  correspond  verbally  with  that  in  the  title  of  the  petition,  ^ghj*^  ^^' 
and  the  omission  of  the  words  "  in  the  parish  of**  and/*  now  unoccupied  "     ^  ^"^^ 
was  held  fatal  to  the  validity  of  the  advertisement  (y).   But  more  recently  Former 
it  has  been  held  that  a  slight  discrepancy  is  merely  an  irregularity  that  practice  as 
the  Court  may  waive  (.).  ^^^^^ 

Accordingly  where  a  petition  presented  by  twenty-six  petitioners  was 
advertised  as  presented  by  "  X.  and  others  "  (a),  where  the  address  of  the 
petitioner's  solicftor,  but  not  of  the  petitioner  himself,  was  stated  (6), 
where  the  address  of  the  next  friend  of  a  petitioner  was  omitted  (c),  and 
where  a  testator  was  described  as  "  of  Gotham,  in  the  county  of  Middle- 
sex," instead  of  "  Gotham  in  the  coimty  of  Nottingham  "  (d),  the  adver- 
tisements were  considered  sufficient. 

If  it  becanie  necessary  to'  amend  a  petition  after  the  issue  of  the 
advertisements,  it  was  not  always  necessary,  under  the  Act  of  1856,  to 
I'epeat  the  advertisements.  It  would  depend  upon  the  circumstances  of 
the  case  (e).  Fi-esh  advertisements  were  dispensed  with  in  the  following 
cases: — 

Where  a  female  respondent  married  and  settled  her  share  (/) ;  where 
an  infant  who  took  an  interest  in  the  property  was  bom  (y) ;  where  a 
petitioner  (tenant  for  life)  died,  and  the  tenant  in  tail  became  peti- 
tioner (h).  And  where  general  powers  of  leasing  had  been  vested  in  a 
tenant  for  life,  who  died,  an  order  was  made  on  the  petition  of  the  new 
tenant  for  life  vesting  similar  powers  in  trustees,  without  any  advertise- 
ments (t). 

So,  where  an  order  had  been  made  on  a  petition  under  the  Act  of  1856, 
and  a  petition  for  a  confirmation  of  the  order  was  presented  under  the 
Act  of  1877,  in  consequence  of  the  title  and  advertisements  of  the  former 
petition  having  omitted  to  describe  a  portion  of  the  property,  no  further 
advertisements  were  required  (k), 

*  An  application  for  directions  as  to  advertisements  may  be  made  ex 
parte  by  summons  at  chambers  after  the  petition  is  presented.     This  was  Present 
the  practice  under  the  Act  of  1856  (l),  but  as  advertisements  are  now  practice  as 
rarely  required,  it  is  more  usual  to  bring  the  petition  on  for  hearing  *?  ^^^^'^ 
without  making  any  such  application,  and  then  apply  for  the  petition 

iy)  Re  Bateman,  34  L.  J.  Ch.  320.  Puxley,  I.  R.  2  Eq.  237—245. 

(2)  ]ie  BickneU,  L.  B.  14  Eq.  467.  (/)  Jie  WUkinson,  21  W.  R.  537. 

(a)  Be  Whiteley,  L.  R.  8  Eq.  574.  Be  MarshaU,  L.  R.  16  Eq.  66. 

{b)  Re  Sndl,  19  W.  R.  1000.  {g)  Re  Lewie,  24  W.  R.  103.    Re 

(c)  Re  Burley,  18  L.  T.  N.  S.  458.  HwUm,  34  B.  386. 

{d)  Re  ffemeley,  L.  R.  16  Eq.  815.  (k)  Re  Willkinson,  L.  R.  9  Eq.  71. 

Compare  ExparU  Webster,  22  Ch.  D.  (t)  Re  Kentish  Tovm,  IJ.  &  H.  230. 

136.  Comp&reWkeelery.Tooiel,lQW,K.27d, 

(f)  Re  Bnnbury,  11  Jur.  N.  S.  27.  (it)  Re  EaH  Kilmorey,  26  W.  R.  54. 

Re  OorbeU,  16  L.  T.  N.  S.  173.    Re  {I)  Cons.  Ord.  XLI.,r.  16. 
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40&41 
Vict.  c.  18, 

§31. 

Advertiae- 
inent  of 
petition. 


to  stand  over,  in  the  event  of  the  Court  considering  cidveptisemttts 
necessary. 

Where  the  Court  directed  advertisements  for  three  stuxessive  weeks, 
and  the  last  appeared,  by  mistake,  on  a  Monday  instead  of  on  the  pre- 
vious Saturday,  the  direction  was  held  to  have  been  sufficiently  compUed 
with  (m). 

Under  the  Act  of  1856,  a  petition  was  not  allowed  to  be  set  down  for 
hearing  until  three  weeks  after  the  last  advertisement  (n);  and  L»d 
Rom  ILLY,  M.R.,  refused  to  relax  the  rule  even  wher^the  effec4;  was  to 
throw  the  iMjtition  over  the  long  vacation  (o).  On  the  other  hand,  Baoos, 
V.-C,  was  accustomed  to  allow  a  petition  to  be  put  in  the  paper  on  tl» 
last  petition-day  before  the  long  vacation,  although  the  three  weeb 
nii*;ht  not  have  expired  (p), 

3  Such  a  motion  might,  under  the  Act  of  1866,  be  made  within  se^ea 
ck'ar  days  after  the  last  atlvertisement,  but  not  later  without  special  leave, 
and  any  order  on  such  motion  must  be  served  on  the  petitioner  within 
lour  days  from  the  making  thereof  (5).  After  the  expiration  of  the  seven 
days,  special  leave  was  not  given  \mless  some  reason  or  excuse  for  the 
delay  was  shown  (r) .  Now  the  motion  may  be  made  ex  parte  or  on  notice 
within  the  time  named  in  the  advertisement  («).  If  leave  is  given  on  an 
ex  parte  motion,  the  order  giving  leave  is  to  be  served  on  the  petitioner's 
solicitor  (t).  Any  person  who  has  obtained  such  leave  may  perufie  the 
petition  on  payment  of  13«.  4(f.,  and  may  take  copies  under  R,  S.  C. 
1875,  Ord.  V.  (n). 


Vict.  c.  18, 

§32. 

No  appli- 
cation 
under  thia 
Act  to  be 
granted 
where  a 
similar 
applica- 
tion has 


WHEN  COURT  MAY  EXERCISE  POWERS. 

32,^  The  Court  shall  not  be  at  liberty  to  grant  any  appli- 
cation under  this  Act  in  any  case  where  the  applicant,  or  any 
party  entitled,  has  previously  applied  to  either  House  of  Par- 
liament^ for  a  private  Act  to  effect  the  same  or  a  similar 
object,  and  such  application  has  been  rejected  on  its  merits,^ 
or  reported  against  by  the  judges  to  whom  the  bill  may  have 
been  referred. 

1  This  is  a  verbatim  re-enactment  of  s.  21  of  the  Act  of  1866. 


(»i)  Be  Monkion  Farleigh^  4  N.  R. 
221. 

(n)  Cons.  Ord.  XLL,  r.  20. 

(0)  Re  Toimsend,  L.  R.  14  Eq.  438. 

ip)  Re  Bower,  18  W.  R.  1085;  Re 
Taylor^  L.  R.  14  Eq.  567;  Re  Adam^ 


6  L.  T.  N.  a  604. 

(q)  Comi.  Ord.  XLI.,  r.  17. 

(r)  Re  Merry,  14  W.  R.  665. 

(«)  S.  E.  A.  Orders,  1878,    Ord.  10, 

(0  im,    Ord.  21. 

(ti)  Ibid,    Ord.  20. 
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*  The  CJourt  must  be  satifified  by  "sufficient  evidence"  that  no  such  40&  41 
application  has  been  made  and  rejected,  or  reported  against  (x).  r'qo 

'  Where  such  an  application  has  been  made  and  refused  the  Court  will     ^  ^  ■ ' 

presume  that  it  has  been  rejected  on  the  merits  imless  it  is  shown  to  have  been 

been  refused  in  consequence  of  some  informality  (y),  rejected  by 

Parlia- 
ment. 


NOTICE  OF  ORDER. 

33.1  The  Court  shall  direct  that  some  sufficient  notice  of   40  &  41 
any  exercise  of  any  of  the  powers  conferred  on  it  by  this  Act  ^«*qq^^' 

shall  be  placed  on  the  settlement  or  on  any  copies  thereof,^  or L 

otherwise  recorded  in  any  way  it  may  think  proper,^  in  all  ^^^^  ^^ 
cases  where  it  shall  appear  to  the  Court  to  be  practicable  and  else  of 
expedient  for  preventing  fraud  or  mistake.  be^v^nL 

directed  by 
*  This  is  a  verbatim  re-enactment  of  sect.  22  of  the  Act  of  1856.  the  Court 

2  Every  order  made  under  the  Act  must  specify  on  what  document  or 
documents  (if  any)  the  notice  shall  be  placed,  and  the  judge  may  require 
the  production,  in  Court,  of  such  document  or  documents,  when  indorsed, 
for  his  inspection  (2). 

5  Where  the  order  relates  to  land  in  a  register  county  the  Court  may 
order  a  memorial  of  the  order  to  be  registered ;  and  where  the  Court 
shall  not  think  it  practicable  or  expedient  that  any  record  of  the  order 
should  be  made,  the  order  is  to  contain  a  statement  to  that  effect  (a). 


SALES— REINVESTMENT. 

34.^  All  money  to  be  received  on  any  sale  effected  under    4o&  41 
the  authority  of  this  Act,  or  to  be  set  aside  out  of  the  rent  or    g  3^   ' 

payments  reserved  on  any  lease  of  earth,  coal,  stone,  or  minerals '— 

as  aforesaid,  may,  if  the  Court  shall  think  fit,  be  paid  to  any  anJTwpU- 
trustees  of  whom  it  shall  approve,^  or  otherwise  the  same,  so  <»tion  of 
far  as  relates  to  estates  in  England,  shall  be  paid  into  Court  arismg 
ex  parte  the  applicant  in  the  matter  of  this  Act,  and  so  far  as  ^y*'™^"^®" 
relates  to  estates  in  Ireland,  shall  be  paid  into  the  bank  of  aaideont 
Ireland  to  the  account  of  the  Accountant-General  ex  parte  the  ^^^'**'**^-» 

(x)  S.  E.  A.  Orderm  1878.    Ord.  17.  (2)  Cons.  Ord.  XLL,  r.  24. 

(y)  Re  Witwn,  1  L.  T.  N.  S.  25.  (a)  S.  E.  A.  Orders,  1878.    Ord.  23. 
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40  &  41    applicant  in  the  matter  of  this  Act;  and  such  money  shall  be 
§  34  '  ^PP'ic^*  ^  ^^®  Court  shall  from  time  to  time  direct,  to  some 

one  or  more  of  the  following  purposes,  namely — 

on  mining       So  far  as  relates  to  estates  in  England  the  purchase  or  re- 
leaaes.        demption  of  the  land  tax,  and  so  far  as  relates  to  estates  in 
Ireland  the  purchase  or  redemption  of  rent-charge  in  lieu  of 
tithes,  Crown  rent,  or  quit  rent. 

The  discharge  or  redemption  of  any  incumbrance  affecting 
the  hereditaments  in  respect  of  which  such  money  was  pjdd, 
or  affecting  any  other  hereditaments  subject  to  the  same  u^s 
or  trusts ;  or 

The  purchase  of  other  hereditaments  to  be  settled  in  the 
same  manner  as  the  hereditaments  in  respect  of  which  the 
money  was  paid;^  or 

The  payment  to  any  person  becoming  absolutely  entitled.* 

^  This  is  a  re-enactment,  with  some  alteration,  of  the  provisions  of 
8.  23  of  the  Act  of  1856.  By  that  section  the  money  waa  ordered  (if 
not  paid  to  trustees)  to  be  paid  into  the  Bank  of  England  or  the  Bank  of 
Ireland  as  the  case  might  be,  and  "  in  either  case  "  to  be  applied  as  the 
Comi;  should  direct,  &c. 

In  the  Act  of  1856  the  provisions  embodied  in  the  first  and  second 
sub-sections  of  the  above  section  were  grouped  together  as  the  first  sub- 
section,  and  no  distinction  was  made  between  estates  in  England  and 
Ireland,  but  the  provision  as  to  purchase  or  redemption  of  land-tax 
applied  to  both. 
Payment  2  Where  real  estate  was  settled  in  trust  for  the  separate  use  of  a 
of  sale  to  married  woman  for  life,  and  after  her  death  upon  trust  for  sale  and 
trustees,  division  of  the  proceeds,  the  purchase-money  was  paid  to  the  trustees  of 
the  settlement  to  hold  upon  the  trusts  thereof  {b\  and  in  another  case  (c) 
was  paid  to  the  trustees  of  a  will.  Leaseholds  for  lives  were  devised  on 
trust  for  J.  in  fee,  but,  if  he  should  die  without  leaving  issue  living  at 
his  death,  then  on  trust  for  W,  in  fee,  and  there  was  an  overriding  trust 
for  renewal  of  the  lease  out  of  the  rents.  After  the  death  of  the  testator 
the  reversioner  refused  to  renew  the  lease  or  to  sell  ihe  reversion,  and 
the  lease  was  sold  under  the  provisions  of  the  Settled  Estates  Act.  It 
was  held  that  the  purchase-money  must  be  invested  in  ordinary  seciuities, 
and  the  income  only  paid  to  J.  for  his  life  {d), 

(6)  Re  Morgan,  L.  R.  9  Eq.  587.  (cQ  Re  Barher,  18  Ch.  D.  624. 

(c)  Re  Hemleij,  43  L.  J.  Ch.  72. 
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^  On  a  reinvestment  in  land,  wliere  the  original  trustees  were  dead,    40  &  41 
new  trustees  were  appointed,  the  petition  being  amended  for  that  pur-     o*q  j^ 
pose  (e).  ^  *^** 

The  Court  has  jurisdiction  to  allow  an  investment  on  mortgage  instead 
of  purchase  of  real  estate  (/). 

In   1869  Stuart,  V.-C,  allowed   purchase  money  to  be  invested  New 
in  (a)  new  farm  buildings,  (/3)  the  repair  of  old  buildings,  and  (7)  the  building  a 
construction  of  roads  and  drains  which  were  proved  to  be  for  the  benefit       Ifl^i. 
of  the  estate  (g) ;  and  in  1874  Jambs  and  Mellish,  L.  JJ.,  sanctioned  repair  oE 
the  investment  of  the  proceeds  of  sale  of  timber  in  (a)  building  new  pld  build- 
hop  kilns  and  granary,  (fi)  the  conversion  of  old  hop  kilns  into  cottages,  "*^  ^^^ 
(7)  various  repairs  and  alterations  on  farms,  and  (J)  drainage  works,  all 
of  which  would  permanently  increase  the  value  of  the  property  (A). 
Where  part  of  the  settled  estate  had  been  damaged  by  the  overflowing 
of  a  river,  the  application  of  part  of  the  proceeds  of  sale  in  making  an 
embankment  was  authorised  (t).    In  a  case  (k),  however,  where  trust 
money  was  by  will  directed  to  be  laid  o.ut  **  in  the  purchase  of  lands, 
tenements,  and  hereditaments,"  to  be  conveyed  to  the  uses  declared  by 
the  will,  James,  L.  J.,  remarked  : — "I  think,  therefore,  that  the  cases 
in  which  moneys  arising  under  the  Settled  Estates  Act  or  the  Land 
Clauses  Act  have  been  applied  in  what  is  not  strictly  a  purchase  of  land 

are  authorities  in  point We  never  intended,  however,  to  go 

further  than  this — that  the  expending  money  in  building  a  house  on  a 
vacant  piece  of  ground  forming  part  of  the  settled  property  is,  in  sub- 
stance, the  same  thing  as  buying  a  house ;  and  that  money  to  be  in- 
vested in  the  purchase  of  real  estate  may  therefore  be  properly  applied 
in  the  erection  of  new  buildings.  Repairs  and  permanent  improvements 
do  not  come  within  this  principle.  I  am,  therefore,  of  opinion  that  the 
proposed  expenditure  in  reinstating  the  mansion  cannot  be  sanctioned, 
nor  any  outlay  on  permanent  improvements  which  do  not  put  new 
buildings  on  the  ground.  But  I  consider  that  the  proposed  outlay  in 
the  erection  of  new  farm-houses,  cottages,  and  other  buildings,  whether 
in  addition  to  those  existing  before,  or  in  substitution  for  such  as  have 
become  so  ruinous  that  they  must  be  taken  down,  is  an  allowable  mode 
of  applying  the  money,  pro^^ded  the  judge  be  satisfied  that  it  is  beneficial 
to  the  estate"  (I).  Where  a  petition  was  presented  by  a  trustee  who  had 
expended  his  own  money  in  rebuilding  the  burnt-down  mansion  house, 
that  the  sum  so  expended  should  be  repaid  out  of  funds  in  court  and  by 
a  sale  or  mortgage  of  part  of  the  settled  estates,  it  was  held  that  the 

(e)  Re   Sextan    Bams,  10   W.  R.  682. 
416.  (i)  Re  Leadbitter,  30  W.  R.  378. 

(/)   Wall  V.  JTaU,  11  W.  R.  298.  (k)  Drake  v.   Trrfusis,  L.  R.    10 

iff)  Re  CUtkeroe,  17  W.  R.  345.  Ch.  364. 
{h)  Re  Newman,  L.  R.  9  Ch.  681,  [1)  Ibid.,  366,  367. 
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40&41 
Vict,  c  18, 

§34. 

Roads  and 
drains. 


"Abso- 

lutely 

entitled." 


40&41 
Vict.  c.  18, 

§35. 

Trustees 
may  apply 
moneys  in 
certain 
cases  with- 
out appli- 
cation to 
Court. 


Conrt  had  no  jurisdiction  to  order  a  sale  or  moiigage,  or  io  authorise 
the  repayment  out  of  moneys  which  were  subject  to  a  trust  for  reinvest- 
ment in  land  (m). 

And  in  1876  it  was  held  by  Jesskl,  M.  R,  that  the  constraction  of 
roads  and  drains  was  not  an  authorised  mode  of  investment  (n).  But  set 
now  s.  21,  ante,  p.  423,  which  authorises  such  an  application  of  '^ in- 
vestments representing  moneys  liable  to  be  laid  out  in  the  purchase  of 
hereditaments  to  be  settled  in  the  same  manner  as  the  settled  estates.^' 

In  addition  to  the  investments  specified  in  this  section  a  tenant  for 
life  will  be  allowed  to  invest  money  in  court  representing  proceeds 
of  sale  in  any  mode  of  investment  authorised  by  s.  21  of  the  S.  L.  A. 
1882  (o). 

*  Under  the  corresponding  section  of  the  Lands  Clauses  Aci^  tmsteet 
with  a  power  of  sale  were  held,  by  the  Court  of  Appeal,  to  be  ^'abeolutely 
entitled  "  (/>).  On  payment  out  to  a  tenant-in- tail  there  is  a  conflict  of 
authority  whether  or  not  a  disentailing  deed  is  necessary  {q).  In  one 
case,  KiNDERSLET,  V.-C,  required  not  only  a  disentailing  deed,  but  also 
an  affidavit  that  there  were  no  incumbrances  (r).  And  in  a  recent  c»e 
in  lunacy  the  Lords  Justices  refused  to  order  payment  out  of  Ckmrt 
of  money  representing  a  base  fee,  except  upon  production  of  a  deed  en- 
larging the  base  fee  («). 

'Where  an  appointment  was  made  by  will  of  the  surface  of  land  to  A. 
and  of  the  minerals  under  it  to  B.,  it  was  held  that  the  accumulations 
of  rent,  piior  to  the  testatrix's  death,  under  a  lease  made  under  the 
Settled  Estates  Act,  went  to  A.  (t). 

As  to  the  application  of  the  equitable  doctrine  of  conversion  to  the 
proceeds  of  sale,  on  the  death  of  a  person  entitled  thereto,  see  cases  cited 
under  s.  8  of  the  Partition  Act,  1868  (m). 

35.^  The  application  of  the  money  in  manner  aforesaid 
may,  if  the  Court  shall  so  direct,  be  made  by  the  trustees*  (if 
any)  without  any  application  to  the  Court,  or  otherwise  upon 
an  order  of  the  Court  upon  the  petition'  of  the  person  who 
would  be  entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  land  if  the  money  had  been  invested 
in  the  purchase  of  land. 

1  Tliis  section  is  a  verbatim  re-enaclment  of  s.  24  of  the  Act  of  1856. 


(m)  Jeste  v.  Lloyd,  W.  N.   1883, 
p.  88. 

(n)  Jte  Venour,  2  Ch.  D.  522. 
(o)  Jte  Afackemie,  23  Ch.  B.  750, 
(p)  Jie  ffobson,  7  Ch.  D.  708. 
(2)  He  Wood,  L.  E.   20  Eq.  872} 


Re  Broadwoody  1  Ch.  D.  438. 

(r)    ThomhiU  v.  MUbank,  12   W. 
IL523. 

(«)  Re  Reynolds,  8  Ch.  D.  61. 

(0  Re  Scarih,  10  Ch.  D.  499. 

(m)  p.  122,  ante. 
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2  The  proceeds  of  sale  have  been  ordered  to  be  paid  to  the  trustees  (x)    40  k  41 
on  the  hearing  of  the  petition  for  sale,  with  a  direction  that  such  pro-     g**^^ 
ceeds  were  to  be  applied  pursuant  to  s.  34  (y).    But  a  sale  out  of  court     ^  ^^* 
will  not  be  allowed  (z),  although  a  tenant  for  life  can  now  sell  out  of 
court  under  the  S.  L.  A.  1883. 

A  petition  under  this  section  need  not  be  advertised  under  s.  31  (a), 
nor  served  upon  all  the  persons  mentioned  in  s.  24^  ante  (6). 


TEMPORARY  INVESTMENT. 


36,^  Until  the  money  can  be  applied  as  aforesaid,  the    40&41 
same  shall  be  invested^  as  the  Court  shall  direct  in  some  or    j  Qg 
one  of  the  investments  in  which  cash  under  the  control  of  — ; — — 
the  Court  is  for  the  time  being  authorised  to  be  invested,*  ^o^y  can 
and  the  interest  and  dividends  of  such   investments  shall  ^  *PPl*ed 
be  paid  to  the  person  who  would  have  been  entitled  to  the  invested, 
rents  and  profits  of  the  land  if  the  money  had  been  invested  ^4 ,  ^ , 
in  the  purchase  of  land..  to  be  paid 

to  parties 
1  This  is  an  amended  re-enactment  of  the  provisions  of  s.  26  of  the  entitled. 
Act  of  1856,  which  mentioned  exchequer  bills  and  consols  only  as  in- 
terim investments,  and  the  question  often  arose  whether  or  not  this 
authorised  an  investment  in  any  other  mode  in  which  **  cash  under  the 
control  of  the  Court"  generally  might  be  invested  (c). 

*  An  investment  is  not  made  without  a  written  request  by  the  solicitor 
of  the  person  desiring  the  investment ;  and  where  no  such  request  had 
been  made,  the  Court  refused  to  allow  proceedings  to  be  taken  against 
the  Accountant-Greneral  in  respect  of  money  that  had  remained  unin- 
vested for  four  years  (d), 

3  "  Cash  under  the  control  of  the  Court  may  be  invested  in  bank 
stock,  East  India  stock,  exchequer  bills,  and  2^  lOs.  per  cent  annuities, 
and  upon  mortgage  of  freehold  and  copyhold  estates  respectively  in 
England  and  Wales,  as  well  as  in  consolidated  3/.  per  cent,  annuities, 
reduced  3^.  per  cent  annuities,  and  new  3^.  per  cent  annuities"  (e), 

(x)  He  Peacock,  15  W.  R.  100.  31.  lie  Toddy,  L.  R.  16  Eq.  532. 
(y)  Be  ffoare,  30  W.  R.  177.  Compare  Jie  Birminyliam  Blue  CocU 
(2)  Jle  Drydm,  29  W.  R  884.  School,  L.  R.  1  Eq.  632.  Re  Broad- 
la)  Re  Sexton  Banu,  10  W.  R  416.  wood,  24  W.  R.  108.  Langmead  v. 
(6)  Re  Duke  of  Cleveland,  1  Dr.  k  CockerUm,  25  W.  R  316. 
Sm.  481.  (d)  Re  Woodcock,  L.  R.  13  Eq.  183. 
(c)  Re  Cook,  L.  R.  12  Eq.  12.  Be  {e)  23  k  24  Vict  c.  38,  s.  10,  and 
»,  L.  R.  14  Eq.  9.    Be  Boyd,  21  Rule  1  of  Feb.  1861. 


W.  R,667.    BeTtwrold,Jj.Vi,U^. 


Digitized  by 


Google 


44S  SETTLED  ESTATES  ACT,  1877. 

40  k  41        It  has  been  held  that  an  order  for  interim  inreetment  should  specify 
^£*oii^^'  the  security  to  be  invested  in  and  not  give  the  trustees  libcrtj  to  aekct 
^  ^^*    one  of  several  investments  (/). 


INVESTMENT — PLEASES  AND  BETESSIONS. 

40  &  41        87.^  Where  any  purchase  money  paid  into  Court  under 
^i^aV^'  *'^®  provisions  of  this  Act  shall  have  been  paid  in  respect  of 

'-  any  lease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and 

^^  °^y  yeai-s,  or  any  estate  in  lands  less  than  the  whole  fee  simple 
application  thereof,  or  of  any  reversion  dependent  on  any  such  lease  or 
in  resp^t  ©state,  it  shall  be  lawful  for  the  Court,  on  the  petition  of  any 
of  leases  or  party  interested  in  such  money,  to  order  that  the  same  shall 
as  may       be  laid  out,  invested,  accumulated,  and  paid  in  such  manner 
fPP^       as  the  said  Court  may  consider  will  give  to  the  parties  in- 
terested in  such  money  the  same  benefit  therefrom  as  they 
might  lawfully  have  had  from  the  lease,  estate,  or  reversion 
in  respect  of  which  such  money  shall  have  been  paid,  or  as 
near  thereto  as  may  be. 

1  This  section  is  new. 


POWERS  OF  COURT— GENERALLY. 

40  &  41        38.^  The  Court  shall  be  at  liberty  to  exercise  any  of  the 

sVft   *  powers  conferred  on  it  by  this  Act,  whether  the  Court  shall 

—  have  already  exercised  any  of  the  powers  conferred  by  this 

exerds™*^  Act  in  rospect  of  the  same  property  or  not ;    but  no  such 

powers       powers  shall  be  exercised  if  an  express  declaration^  that  they 

SiTmay  ^' shall  not  be  exercised  is  contained  in  the  settlement:*  Pro- 

not  exer-    yided  always,  that  the  circumstance  of  the  settlement  con- 
cise them     ...  i        «.  .     -1  -I    i-i  ,     , 
if  expressly  tammg  powers  to  etiect  similar  purposes  shall  not  preclude 

negatived,  ^^le  Court  from  exercising  any  of  the  powers  conferred  by 

this  Act,  if  it  shall  think  that  the  powers  contained  in  the 

settlement  ought  to  be  extended. 

(/)  Re  Taylor,  28  W.  E,  594. 
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*  This  is  a  re-enactment,  with  amendments,  of  b.  26  of  the  Act  of    40  &  41 
Ifteift  Vict.  c.  18, 

1856.  «    gg       » 

*  The  words  "  or  manifest  intention  "  were  inserted  here,  in  the  Act 
of  1856.  Where  a  testator  recorded  his  "  express  desire  "  that  a  mansion 
house  should  not  be  let,  the  Court  refused  to  authorise  a  lease,  although 
of  opinion  that  such  a  lease  would  clearly  be  for  the  benefit  of  the  estate 
and  aU  persons  interested  therein  (g), 

3  The  words  "  or  may  reasonably  be  inferred  therefrom,  or  from 
extrinsic  circimistances  or  evidence"  which  occurred  here,  have  been 
omitted. 


POWERS  OF  COURT — HOW  LIMITED. 

39.  Nothing  in  this  Act  shall  be  construed  to  empower    ^^  *  41 
the  Court  to  authorise  any  lease,  sale,  or  other  act  beyond    |  30   ' 

the  extent  to  which  in  the  opinion  of  the  Court  the  same ~" 

might  have  been  authorised  in  and  by  the  settlement  by  the  to  autho- 
settlor  or  settlors.  "*«  *fy, 

act  wmch 
This  is  a  verbatim  re-enactment  of  s.  27  of  the  Act  of  1856,  J^^e  ^,^ 

authorised 
by  the 
settlor. 


POWERS  OF  COUBT — ^ACTS  TO  BE  VALID. 


40,  After  the  completion  of  any  lease  or  sale  or  other  act    40  &  41 
under  the  authority  of  the  Court,  and  purporting  to  be  in    o  'aq  * 

pursuance  of  this  Act,  the  same  shall  not  be  invalidated  on 

the  ground  that  the  Court  was  not  hereby  empowered  to  th^CoL-t 
authorise  the  same,*  except  that  no  such  lease,  sale,  or  other  in  pro- 
act  shall  have  any  effect  against^  such  person  as  herein  men-  pursaance 
tioned  whose  concurrence  or  consent  ought  to  be  obtained,  or  of  this  Act 

,  ,  ,  ,       .  1  .  .  ^      -  not  to  be 

who  ought  to  be  served  with  notice,  or  in  respect  of  whom  invali- 
an  order  dispensing  with  such  service  ought  to  be  obtained  ^*®^ 
in  the  case  where  such  concurrence  or  consent  has  not  been 
obtained  and  such  service  has  not  been  made  or  dispensed 
with.« 

{g)  Re  Cleceland,  22  W.  E.  818. 
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Vict.  c.  18, 

140. 

44&45 
Vict  o.  41. 

170. 

Orden  of 
Court 
under  S.  E. 
A.  con- 
cluBive  by 
virtue  of 
C.  A.  1881, 
B.70. 


This  section  was  amended  by  s.  70  of  the  C.  A,  1881,  wliich  is  « 
follows : — 

[70.  (1.)  An  order  of  the  Court  under  any  statutory  or  other 
jurisdiction  shall  not,  as  against  a  purchaser, be  invalidated 
on  the  ground  of  want  of  jurisdiction,  or  of  want  of  anj 
concurrence,  consent,  notice,  or  service,  whether  the  pur- 
chaser has  notice  of  any  such  want  or  not. 

(2.)  This  section  shall  have  effect  with  respect  to  any 
lease,  sale,  or  other  act  under  the  authority  of  the  Court, 
and  purporting  to  be  in  pursuance  of  the  Settled  Estates 
Act,  1877,  notwithstanding  the  exception  in  s.  40  of  that 
Act,  or  to  be  in  pursuance  of  any  former  Act  repealed  by 
that  Act,  notwithstanding  any  exception  in  such  former 
Act. 

(3.)  This  section  applies  to  all  orders  made  before  or 
after  the  commencement  of  this  Act,  except  axiy  order 
which  has  before  the  commencement  of  this  Act  been  set 
aside  or  determined  to  be  invalid  on  any  ground,  and 
except  any  order  as  regards  which  an  action  or  proceeding 
is  at  the  commencement  of  this  Act  pending  for  having  it 
set  aside  or  determined  to  be  invalid.] 


*  Down  to  this  point,  section  40  m  a  re-enactment  of  s.  28  of  the  Act 
of  1856,  but  the  latter  concluded  as  follows :  "any  person  who«e  concii> 
rence  in  or  consent  to  the  application  ought  to  have  been  obtained,  and 
was  not  obtained.*' 

*  See  ss.  24  to  29  inclusive,  and  cases  there  cited  {g). 

5  This  section  removes  any  objection  which  might  be  taken  to  the 
title  by  a  subsequent  purchaser,  on  the  ground  of  irregularity  in  the 
proceedings  under  the  Act  (h), 

«  The  effect  of  the  28th  section  (of  the  Act  of  1856)  is  that  it  has  no 
operation  if  the  order  for  sale  was  right,  and  if  it  was  not  right,  any 
informality  in  it  will  not  be  allowed  to  interfere  with  the  validity  of  the 
sale."  Per  Gipfard,  L.  J.  (t).  A  sale  under  the  Act  could  not  be  in- 
validated even  before  1882,  except  as  against  a  person  mentioned  in 
this  section  (k).    A  purchaser  might  formerly  raise  any  objection  in 


ig)  Pp.  427  to  438,  ante, 
{h)  Beioley  v.  Carter,  L.  R.  4  Ch. 
230—289. 


(i)  L.  R.  4  Ch.  242. 
{k)  Be  Shepheard,  L.  R.  8  Eq.  671— 
578. 
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respect  of  the  proceedings  after  the  order  for  sale  and  before  completion ;    40  &  41 
but  after  the  execution  of  his  conveyance  his  title  was  good  (Q.  g  AA^ 

And  now,  although  an  order  under  this  Act  may  appear,  upon  the    ^ 
face  of  it,  to  be  irregular,  the  purchaser  has  a  good  title  and  will  not 
be  allowed  to  raise  any  objection  as  to  any  matter  mentioned  in  s.  70 
of  the  C.  A.  1881  (w). 


POWERS  OF  COURT — COSTS. 


41.1  It  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  J^^  ^}^ 

Vict.  C.  lo, 

order  that  all  or  any  costs  or  expenses  of  all  or  any  parties     ^  41. 

of  and  incident  to  any  application  under  this  Act  shall  be  —7- 

a  charge  on  the  hereditaments  which  are  the  subject  of  the 
application,  or  on  any  other  hereditaments  included  in  the 
same  settlement  and  subject  to  the  same  limitations;  and 
the  Court  may  also  direct  that  such  costs  and  expenses 
shall  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of 
such  hereditaments,  or  out  of  the  rents  or  profits  thereof,  such 
costs  and  expenses  to  be  taxed  as  the  Court  shall  direct. 

^  This  is  a  verbaiim  re-enactment  of  s.  29  of  the  Act  of  1856. 


RULES  MAY  BE  MADE. 


42.^  General  rules  and  orders  of  Court  for  carrying  into    40  k  41 
effect  the  purposes  of  this  Act,  and  for  regulating  the  times    |  42,  * 

and  form  and  mode  of  procedure,  and  generally  the  practice 

of  the  Court  in  respect  of  the  matters  to  which  this  Act  ord^*" 
relates,  and  for  regulating  the  fees  and  allowances  to  all 
officers  and  solicitors  of  the  Court  in  respect  to  such  matters, 
shall  be  made,^  so  far  as  relates  to  proceedings  in  England, 
by  any  three  or  more  of  the  following  persons,  of  whom  the 
Lord  Chancellor  shall  be  one,  namely,  the  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 

(Q  Re  Thomp9on,  Joh.  418.    Com-         (w)  He  Hall  Dart^  21  Ch.  D.  41. 
pare  Re  Clough^  L.  R.  15  Eq.  284, 
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40  &  41    the  Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief 
I  42.  '  ^^^^^  of  ^^^  Exchequer,  and  four  other  judges  of  the  Su- 

preme  Court  of  Judicature,  to  be  from  time  to  time  api>ointed 

for  the  purpose  by  the  Lord  Chancellor  in  writing  under  his 
hand,  such  appointment  to  continue  for  such  time  as  shall  be 
specified  therein;  and  so  far  as  relates  to  proceedings  in 
Ireland  by  any  three  or  more  of  the  following  persons,  of 
whom  the  Lord  Chancellor  of  Ireland  shall  be  one,  namely, 
the  Lord  Chancellor  of  Ireland,  the  Lord  Chief  Justice  of 
Ireland,  the  Master  of  the  Rolls  in  Ireland,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron,  and 
four  other  judges  of  the  superior  courts  in  Ireland,  to  be 
from  time  to  time  appointed  for  the  purpose  by  the  Lord 
Chancellor  of  Ireland  in  writing  under  his  hand,  such  appoint- 
ment to  continue  for  such  time  as  shall  be  specified  therein, 
and  such  rules  and  orders  may  from  time  to  time  be  rescinded 
or  altered  by  the  like  authorities  respectively,  and  all  such  rules 
and  orders  shall  take  efifect  as  general  orders  of  the  Court. 

*  This  13  a  re-enactment  of  the  provisions  of  s.  30  of  the  Act  of  1856^ 
except  tliat  the  judges  to  whom  the  power  of  making  orders  is  given 
are  not  the  same. 

The  orders  made  under  this  section  will  be  found  at  pp.  459 — i70y  post, 

40  &  41        43.^  All  general  rules  and  orders  made  as  aforesaid  shall 
i*43  '  ^^  ^^^^  before  each  House  of  Parliament  within  forty  days 

—  after  the  making  thereof,  if  Parliament  is  then  sitting,  or  if 

wdew  to*^  not,  within  forty  days  after  the  commencement  of  the  then 
be  laid  next  ensuing  session ;  and  if  an  address  is  presented  to  Her 
Uam^t.*'^  Majesty  by  either  House  of  Parliament  within  the  next  sub- 
sequent forty  days  on  which  the  said  House  shall  have  sat, 
praying  that  any  such  rule  or  order  may  be  annulled.  Her 
Majesty  may  thereupon  by  Order  in  Council  annul  the  same,^ 
and  the  rule  or  order  so  annulled  shall  thenceforth  become 
void  and  of  no  efifect,  but  without  prejudice  to  the  validity 
of  any  proceedings  which  may  in  the  meantime  have  been 
taken  under  the  same.^ 

}  This  is  a  re-enactment,  with  considerable  alterations,  of  s.  31  of  the 
Act  of  1856.    That  section  provided  that  the  rules  should  be  laid 
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before  both  Houses  immediately,  or  within  twenty-one  days  after  the    40  &  41 
next  meeting  thereof ;  and  either  House  might,  mero  motu,  rescind  any    g^o    ' 
rule  by  a  resolution,  passed  within  thirty-six  days,  that  such  rule  ought    ^ 
not  to  continue  in  force, 

2  Now  it  will  be  seen  that  an  address  and  an  Order  in  Council  are 
necessary  to  annul  any  rule.  Compare  s.  25  of  the  Judicature  Act, 
1875  (n),  the  terms  of  which  are  almost  identical. 

•  The  Act  of  1856  contained  no  saving  in  favour  of  intermediate 
proceedings. 


POWERS  OF  COURT— LANCASTER. 

44.^  The  powers  vested  in  the  High  Court  of  Justice  by    *o  &  ^l 
this  Act  may,  so  far  as  relates  to  estates  within  the  County    g  ^^^ 

Palatine   of  Lancaster,  be  exercised  also  by  the   Court  of- 

Chancery  of  the  said  County  Palatine ;  and  general  rules  and  rent  juris- 
orders  of  Court  for  the  purposes  aforesaid,  so  far  as  relates  ^^q^^^ 
to  proceedings  in  the  said  Court  of  the  said  County  Palatine,  of  Chan- 
shaU  be  made  by  the  Chancellor  of  the  Duchy  and  County  co'Jnty*''^ 
Palatine  of  Lancaster,  with  the  advice  and  consent  of  any  Palatine  of 
one  or  more  of  the  persons  authorised   imder  this  Act  to 
concur  in  the  making  of  general  rules  and  orders  relating  to 
proceedings  in  England,  and  also  with  the  advice  and  consent 
of  the  Vice-Chancellor  of  the  said  County  Palatine. 

*  This  section  is  new. 


POWERS  OF  COURT— IRELAND. 


46.^  It  shall  and  may  be  lawful  for  any  person  who  under  |0  &  41 
the  provisions  of  this  Act  may  make  an  application  to  the  |  45^ 
Court  of  Chancery  in  Ireland  for  the  lease  or  sale  of  a  settled  ■- — 

,  .  .  .  Applica- 

estate,  instead  of  making  such  application  to  the  said  Court  tion  for 
of  Chancery  in  Ireland  to  apply  to  the  Landed  Estates  Court,  J^®  ^  jj^, 
Ireland,^  for  the  purpose  of  having  the  lease  or  sale  of  such  land  may 
settled  estate  under  the  said  last-mentioned  Court ;  and  there-  ^  ilnded 
upon  it  shall  be  lawful  for  the  said  Landed  Estates  Court,  ^^^ 
Ireland,  to  exercise  all  the  powers  conferred  upon  the  Court 

(»)  88  &  39  Vict  c.  77. 
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40  k  41    of  Chancery  in  Ireland  in  relation  to  leases  or  sales  of  sucli 
Vict  c  18,  /      ,  .  .  ^    1 .     *  1        1     •    1 

I  45^     nature  under  the  provisions  of  this  Act,  save  that  the  judge 

in  the  case  of  a  sale  shall  himself  execute  the  conveyance  to 

the  purchaser  under  such  sale,  and  save  that  such  conveyance 
shall  have  the  like  operation  and  effect,  and  confer  such  in- 
defeasible title  to  the  purchaser  as  if  such  sale  had  been 
made  and  such  conveyance  had  been  executed  upon  an  appli- 
cation for  the  sale  of  an  incumbered  estate  under  the  Act  of 
the  twenty-first  and  twenty-second  years  of  Her  Majesty, 
chapter  seventy-two:  Provided  always,  that  the  Landed 
Estates  Court,  Ireland,  shall  make  such  investigation  of  the 
title  and  circumstances  of  the  said  estates  as  shall  appear 
expedient,  and  also  in  cases  of  sales  as  in  other  cases  pre- 
liminary to  sales  conducted  in  the  said  Landed  Estates  Court, 
Ireland  :  Provided  also,  that  every  decision  and  order  in  the 
course  of  such  proceedings  shall  be  subject  to  appeal  to  the 
Court  of  Appeal  in  Chancery  as  in  other  cases  under  the  said 
Act 

*  This  section  is  new. 

'  The  Landed  Estates  Court  is  now  consolidated  with  the  High  Cotnt 
of  Justice  in  Ireland  (o),  and  the  former  judges  thereof  are  now  judges 
of  the  Chancery  Division  ;  but  their  peculiar  jurisdiction  is  expre^ly 
pre8er\'ed  {p)» 


POWERS  OF  LEASING— TENANTS  FOR  LIFE. 

40  k  41        4B.^  It  shall  be  lawful  for  any  person  entitled   to   the 
i  46  '  possession  or  to  the  receipt  of  the  rents  and  profits  of  any 

settled  estates  for  an  estate  for  any^  life,  or  for  a  term  of 

forllfe,&c..  years  determinable  with  any^  b'fe  or  lives,  or  for  any  greater 
may  g^nt  ^gtate,  either  in  his  own  right  or  in  right  of  his  wife,  unless 
twenty-  the  settlement  shall  contain  an  express  declaration  that  it 
one  years,  ^j^^  ^^^  -^^  lawful  for  such  person  to  make  such  demise ; 
and  also  for  any  person  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  any  unsettled  estates  as 

(o)  40  k  41  Vict  c,  67,  8.  4.  (p)  Hid.,  s.  7.    Sec  also  s.  86, 
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tenant  by  the  courtesy,  or  in  dower,  or  in  right  of  a  wife  who  ^^  &  ^i 
is  seised  in  fee,  without  any  application  to  the  Court,  to    %  ^g^  ' 

demise  the  sanie  or  any  part  thereof,  except  the  principal 

mansion  house  and  the  demesnes  thereof,  and  other  lands  ufe'^ay  ^^ 
usually  occupied  therewith,  from  time  to  time,  for  any  term  R^ant 
not  exceeding  twenty-one  years  so  far  as  relates  to  estates  in 
England,  and  thirty-five  years  so  far  as  relates  to  estates  in 
Ireland,*  to  take  effect  in  possession  at  or  within  one  year 
next  after  the  making  thereof;*  provided  that  every  such  de- 
mise be  made  by  deed,  and  the  best  rent  that  can  reasonbly 
be  obtained  be  thereby  reserved,  without  any  fine  or  other 
benefit  in  the  nature  of  a  fine,  which  rent  shall  be  incident 
to  the  immediate  reversion ;  and  provided  that  such  demise 
be  not  made  without  impeachment  of  waste,  and  do  contain 
a  covenant  for  payment  of  the  rent,  and  such  other  usual  and 
proper  covenants  as  the  lessor  shall  think  fit,  and  also  a  con- 
dition of  re-entry*  on  non-payment  of  the  rent  for  a  period  of 
twenty-eight  days  after  it  becomes  due,  or  for  some  less 
period  to  be  specified  in  that  behalf;  and  provided  a  counter- 
part of  every  deed  of  lease  be  executed  by  the  lessee.^ 

*  This  is  a  re-enactment,  with  amend ment«»,  of  s.  32  of  the  Act  of  1856. 

*  The  insertion  of  the  word  "any"  before  "life"  confers  the  same 
powers  upon  a  tenant  pur  autre  vU  as  upon  a  tenant  for  life.  It  is  to  be 
regretted  that  the  same  alteration  was  not  made  in  s.  23  (g). 

"  Tlie  appointment  of  a  receiver  would  not  take  away  the  power  of  Eflfect  of 
the  tenant  for  life  to  grant  leases  under  the  46th  section.     It  might  appoint- 
hamper  him  in  the  exercise  of  the  power  to  this  extent,  that  he  would  receiver 
have  to  come  to  the  Court  for  leave  to  grant  the  lease,  or  otherwise  he 
would  be  interfering  with  the  officer  of  the  Court." — Per  Chittt,  J.  (r). 

In  a  case  (*)  under  the  Act  of  1856,  certain  estates  were  settled  upon 
trusts  under  which  the  trustees  received  the  whole  income  in  trust  to 
pay  two-fifths  to  the  testator's  widow,  and  to  apply  the  remaining  three- 
fifths  in  payment  of  expenses  incurred  in  managing  the  entirety,  and  to 
pay  the  surplus  to  the  widow  ;  and  it  was  held  by  Jessel,  M.  K.,  that 
the  widow  could  not  grant  a  valid  lease.  In  a  similar  case,  imder  the 
Act  of  1877,  the  trustees  woidd  probably  be  able  to  do  so. 

(q)  P.  425,  anU.  («)  Taylor  v.  Taylor,  L.  U.  20  Eq. 

(r)  Vine  v.  Haltigh,  2i  Cb.  D.  243,      2P7.    Compare  ako  1  Ch.  D.  426. 

G  a 
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40  &  41        3  In  the  Act  of  1856,  the  length  of  lease  anthorised  for  Irish,  as  well 
^R^AA^*  as  English,  estates  was  twenty-one  years. 
g  ^^'        *  The  words  "at  or  within  one  year  after  the  making  thereof  are 
new. 

*  By  the  Act  of  1856  the  condition  of  re-entry  was  required  to  be  on 
non-payment  of  rent  for  a  period  not  less  than  twenty-eight  days,  and  to 
extend  to  breaches  of  covenant 

*  See  6.  48,  and  compare  the  provisions  of  ss.  6  to  14  of  the  S.  L.  A. 
1882,  p.  479,  post 

Where,  under  a  settlement,  power  to  lease  was  given  to  the  tenant 
for  life,  and  after  his  death  to  trustees  during  the  minority  of  the  tenant 
in  tail,  it  was  hehl  that  the  trustees  might,  after  the  deatli  of  the  tenant 
for  life,  execute  a  lease  which  he  had  agreed  to  grant  (t). 


VALIDITT  OF  LEASES  UKDER  SECT.   46. 

40  k  41        47^1  Every  demise  authorised  by  the  last  preceding  section 

Vict.  c.  18,    ,     „,  ,.,  .  ,  .  ,  1    11 

§  47.    ^"^"  "®  \sd\d  against  the  person  granting  the  sanae,  and  all 

— ; other  persons  entitled   to  estates  subsequent   to  the  estate 

whwn*  ^f  ^^^^  person  under  or  by  virtue  of  the  same  settlement  if 
««ch  l^ea  the  estates  be  settled,  and  in  the  case  of  unsettled  estates 
vaUd.  against  the  wife  of  any  husband  granting  such  demise  of 
estates  to  wliich  he  is  entitled  in  right  of  such  wife,  and 
against  all  persons  claiming  through  or  under  the  wife  or 
husband  (as  the  case  may  be)  of  the  person  granting  the 
same. 

*  Tliis  section  merely  consolidates  the  provisions  containe<l  in  sect  23 
of  the  Act  of  1856  and  sect  8  of  that  of  1858. 

40&41        48.^  The  execution  of  any  lease  by  the  lessor  or  les.sorg 

S  48, '  s^^^l  ^^  deemed  .suflScicnt  evidence  that  a  counterpart  of  such 

lease  has  been  duly  executed  by  the  lessee  as  required  by  this 

Evidence  »..                               "^                         "^                                 ^               J 

of  cxecu-  -^^^^' 

tion  of  ,  mi  .    .            , 

counter-  ^  This  is  a  rcrhatun  re-enactment  of  sect.  34  of  the  Act  of  1856. 

part  lease        Sect  35  of  the  last-mentioned  Act  merely  repealed  32  Hen.  VIIL, 
by  leasee.    ^  28,  and  10  Car.  I.,  sess.  3,  c.  G. 

(0  DavU  V.  Uarford,  22  Ch.  D.  123. 
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INFANTS  AND  LUNATICS. 

49.^  All  powers  given  by  this  Act,  and  all  applications  to  y^^.*  ^^g 
the  Court  under  this  Act,  and  consents  to  and  notifications    §  49^  * 

respecting  such  applications,  may  be  executed,  made,  or  given  — — 

by,  and  all  notices  under  this  Act  may  be  given  to  guardians  as  to 
on  behalf  of  infants,^  and  by  or  to  committees  on  behalf  of  ji^fa^te, 

,  lunatica, 

lunatics,^  and  by  or  to  trustees  or  assignees  of  the  property  of  &c. 
bankrupts,  debtors  in  liquidation,  or  insolvents:  Provided 
nevertheless  that,  in  the  case  of  infant  or  lunatic  tenants-in- 
tail,  no  application  to  the  Court  or  consent  to  or  notification 
respecting  any  application  may  be  made  or  given  by  any 
guardian  or  committee  without  the  special  direction  of  the 
Court.* 

*  Sect.  36  of  the  Act  of  1856  was  as  follows  :— 

**AU  powers  given  by  this  Act,  and  aU  appliccUions  to  the  Court  under  this  Act, 
and  consents  to  stick  applicaiions,  may  be  exercised,  made,  or  given  by  guardians  on 
behalf  of  infants,  and  by  committees  on  behalf  of  lunatics,  and  by  assignees  of 
bankrupts  or  insolvents  ;  Provided  nevertheless  that,  in  the  cases  of  infant  or  lunatic 
tenants-in  tail,  no  application  may  be  made  or  given  by  any  guardian  or  committee 
vnthout  the  special  direction  of  the  Court." 

^  Lord  Hathbrley,  when  Vice-Chancellor,  considered  that  a  testa- 
mentary guardian  came  within  the  words  of  the  Act  of  1856,  but  held 
that,  having  regard  to  the  terms  of  Cons.  Ord.  XLL,  r.  23,  and  the 
judges'  regulations  thereunder,  a  special  guardian  must  be  appointed  in 
chambers  to  consent  on  behalf  of  an  infant  remainderman  {u).  It  had 
previously  been  held  that  a  father  could  not  consent  on  behaK  of  his 
infant  son,  although  he  had  no  interest  adverse  to  him  (x).  When  an  Infanta 
infant  petitioner  is  a  married  woman,  she  must  be  examined  pursuant  to  j^**^  . 
Beet  50  (y). 

The  S.  E.  A.  Orders,  1878  (z),  provide  for  the  appointment  of  a  Infant's 
guardian,  in  the  case  of  an  infant  petitioner  or  respondent.  The  appli-  guardian, 
cation  is  made  by  sunmions  in  chambers  after  presentation  of  the  petition, 
which  summons  must  be  served  on  the  parent,  testamentary  guardian,  or 
guardian  appointed  by  the  Court,  unless  such  service  is  dispensed 
with.  The  summons  must  be  supported  by  evidence  as  to  the  following 
facts: — 

{u)  Re  James,  L.  R.  5  Eq.  334.  2  Ch.  D.  29. 

{x)  Re    Caddick,    7    W.    R.    334,  (y)  i2c  ^roarfMrootZ,  L.  R.  7  Ch.  323. 

Compfire  Re  Marquis  of  Salisbury f  (t)  OrderaS— 12,pp.  460 — i62,post, 
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40  kil  1,  The  age  of  the  infant  2.  Whether  he  has  any  parent,  testamentary 
g  Afk  guardian,  or  guardian  appointed  by  the  Court,  and  if  so,  whether  such 
^  '  guardian  has  any,  and  what,  interest  in  the  application.  3.  Where  and 
under  whose  care  the  infant  is  residing,  and  at  whose  expense  he  is 
maintained.  4.  In  what  way  the  proposed  guardian  is  connected  with 
the  infant,  and  why  proposed,  and  how  qualified  to  be  appointed. 
5.  That  the  proposed  guardian  has  no  interest  in  the  intended  application, 
or  if  he  has,  the  nature  of  his  interest,  and  that  it  is  not  adverse  to  the 
interest  of  the  infant.    6.  The  consent  of  the  proposed  guardian  to  act 

5  The  committee  of  a  lunatic  must  obtain  the  consent  of  the  Lords 

Justices  under  their  lunacy  jurisdiction,  before  he  can  bind  the  lunatic 

imder  this  section  (a).     Where  a  lunatic  was  merely  entitled  to  an 

annuity  of  200Z.  out  of  the  property,  his  consent  was  dispensed  with  (b). 

Persons  of       "^^^  ^^^  ^^  ^^^^  contained  no  provision  for  the  case  of  a  x>erson  of 

unsound      unsound  mind,  not  so  found ;  and  the  Act  of  1877  does  not  remedy  this 

mind.  defect.     It  was  considered,  in  1868,  that  such  a  person  might  consent  by 

a  guardian,  appointed  in  the  same  manner  as  in  the  case  of  an  infjEint  (e) ; 

but  in  1873  it  was  held  that  the  Court  had  no  power  to  appoint  a 

guardian  in  such  a  case  (d).    Where  the  person  of  unsoimd  mind  is  a 

respondent,  the  diflSculty  may  now  be  surmounted  by  serving  a  notice 

under  sect.  26  (e),  on  the  person  of  imsound  mind,  and  the  persons  under 

whose  care  he  is  placed  (/) ;  but  where  it  is  desirable  for  him  to  be  a 

petitioner,  the  only  course  appears  to  be  to  take  pro(jeeding8  in  lanacy. 

*  Under  the  Act  of  1856,  these  directions  were  obtained  by  ex  parte 
summons  {g\  and  it  was  laid  down  that  the  guardian  or  committee 
should  make  an  affidavit  of  his  belief  that  the  application  was  for  the 
benefit  of  the  infant  or  lunatic,  and  adduce  such  other  evidence  as  the 
case  might  require  to  show  the  propriety  of  the  application,  so  far  as  the 
infant  or  lunatic  was  concerned ;  and  the  petition  was  required  to  be 
produced  (h). 


MAERIED  WOMEN. 


40  &  41       60.^  Where  a  married  woman*  shall  apply  to  the  Court,  or 
^l*fiV^'  consent  to  an  application  to  the  Court,  under  this  Act,  she 

'—  shall  first  be  examined^  apart  from  her  husband  touching  her 

womoja*^^  knowledge  of  the  nature  and  eflfect  of  the  application,  and   it 

(a)  He  Woodcock,  L.  R.  3  Ch.  220.  (c)  R  430,  ante. 

{b)  Re  Turbutt,  2  N.  R.  158.  (/)  Re  CraUmey  L.  R.  10  Ch.  203. 

(c)  Re  Venner,  L.  R.  6  Eq.  249.  Q)  Cons.  Ord.  XLI.,  p.  28. 

(<2)  Re  Qough,  L.  R.  15  £q.  284.  (A)  Reg.,  8  Aug.,  1857,  r.  22. 
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shall  be  ascertained  that  she  freely  desires  to  make  or  consent   ^0  &  41 
to  such  application ;  and  such  examination  shall  be  made    &  kq^  * 

whether  the  hereditaments  which  are  the  subject  of  the 

application  shall  be  settled  in  trust  for  the  separate  use  of  S©  Co^ 
such  married  woman  independently  of  her  husband  or  not ;  or  consent- 
and  no  clause   or  provision  in  any  settlement*  restraining  examined 
anticipation  shall  prevent  the  Court  from  exercismg,  if  it  shall  J^^^™ 
think  fit,  any  of  the  powers  given  by  this  Act,  and  no  such  band, 
exercise  shall  occasion  any  forfeiture,  anything  in  the  settle- 
ment contained  to  the  contrary  notwithstanding. 

1  This  is  a  verbatim  re-enactment  of  seci  37  of  the  Act  of  1856. 
*  An  examination  under  this  section  is  not  necessary  in  the  case  of  a  Examina- 
woman  married  since  31st  December,  1882,  as  she  is,  by  virtue  of  sect.  1  *'^^°'  ^ 

'  '  '      •^  pAr.AfuiA.rv. 

of  the  M.  W.  p.  A  1882,  in  the  position  of  a  feme  sole  (h).  This  section 
applies  to  the  case  of  an  infant  petitioner,  who  is  a  married  woman  (t), 
as  well  as  to  married  women  of  full  age.  See  sect.  52,  post  But  where 
a  female  petitioner  married  between  the  presentation  and  hearing  of 
the  petition,  her  examination  was  dispensed  with  (J).  And  the  separate 
examination  of  married  women  interested  in  settled  estates  of  which 
leases  were  authorised,  has  been  dispensed  with  in  the  following  cases : — 
Where  the  application  was  clearly  for  the  benefit  of  all  parties,  and  the 
married  woman  was  resident  in  New  Zealand  (k).  Where  the  married 
woman  (petitioner)  was  entitled  to  a  life  estate  with  a  possibility  of  an 
absolute  interest,  and  was  resident  in  America  (I),  Where  her  interest 
was  remote,  and  was  represented  by  trustees  who  consented  (m). 

A  similar  course  has  been  adopted  in  the  case  of  a  sale  of  estates,  in 
which  a  married  woman  who  was  abroad  was  interested  (n). 

^  It  was,  at  first,  held  that  when  a  married  woman  was  a  petitioner,  Examina- 
her  examination  must  be  taken  before  the  presentation  of  the  petition  (o) ;  ^°»  "i^aea 
but  it  was  subsequently  laid  down  by  the  Coiu't  of  Appeal  that  it  ought 
to  be  taken  after  the  presentation  of  the  petition  (p).    And  now  it  is 
provided  by  S.  K  A  Ord.  1878,  0.  13,  p.  462,  post,  that  the  examination 
may  be  taken  at  any  time  after  the  petition  is  presented  and  answered. 

Lord  Hatherlet  had  previously  adopted  that  course,  and  it  has  since 
been  held  that  the  examination  may  be  taken  at  any  time  before  an  order 
is  made  (q).    It  is  now  not  unusual  to  take  the  examination  in  Court  at 

(A)  Riddeav.Ernngt(m,26Ch,'D,220,  (n)  2te  TibbeU,  17  W.  R.  894.    But 

(t)  Jie  Broadwood,  L.  R.  7  Ch.  823.  see  Be  Noyes,  6  W.  R.  7. 
(j)  Re  MarshaU,  L.  R.  15  Eq.  66.  (o)  Be  BrtaXy,  24  B.  220;  Re  Had- 

{k)  Re  HalUday,  L.  R.  12  Eq.  199.  wen,  ibid. ;  Re  Reedley,  5  W.  R.  649. 
(0  Re  Thome,  20  W.  R.  687.  { p)  Re  Foster,  1  De  G.  &  J.  886. 

(m)  Re  De  TMey,  11  W.  R.  936.  (2)  Be  Packer,  39  L.  J.  Ch.  220. 
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40  &  41    the  hearing  (r),  and  it  has  been  taken  after  the  order  was  made,  hut 

"XT'   ♦  T  S 

8  k n      ^^^^^  ^^  ^'^  drawn  up,  the  petition  being  mentioned  again  («). 

^  Where  it  is  desired  that  tlie  examination  shall  not  be  taken  by  the 

Court,  a  perpetual  (or  in  the  ciise  of  residence  abroad  a  special)  com- 
mission may  be  appointed  by  the  judge  at  chambers  (t), 

*  Where  a  married  woman  consents  to  an  order,  an  afiSdavit  of  no 
settlement  is  not  necessary  (n), 


40&41 
Vict.  c.  18, 

§51 

Examina" 
tion  of 
married 
woman, 
how  to  be 
taken 
when 
residing 
within  the 
jurisdic- 
tion of  the 
Court,  and 
how  when 
residing 
without 
such  juris- 
diction. 


MARRIED  WOMEN— EXAMINATION,  HOW  TAKEN. 

61.^  The  examination  of  such  raarmed  woman  when 
resident  within  the  jurisdiction  of  the  Court  to  which  such 
application  is  made,  shall  be  made  either  by  the  Court  or  by 
some  solicitor^  duly  appointed  by  the  Court  for  that  purpose, 
who  shall  certify  under  his  hand  that  he  has  examined  her 
apart  from  her  husband  and  is  satisfied  that  she  is  aware  of 
the  nature  and  effect  of  the  intended  application,  and  that 
she  freely  desires  to  make  or  consent  to  the  same.  And  when 
the  married  woman  is  resident  out  of  the  jurisdiction  of  the 
Court  to  which  such  application  is  made,  her  examination 
may  be  made  by  any  person'  appointed  for  that  purpose  by 
the  Court,  whether  he  is  or  is  not  a  solicitor  of  the  Court, 
and  such  person  shall  certify  under  his  hand  to  the  effect 
hereinbefore  provided  in  respect  of  the  examination  of  a 
married  woman  resident  within  the  jurisdiction.  And  the 
appointment  of  any  such  person  not  being  a  solicitor  shall 
afford  conclusive  evidence  that  the  married  woman  was  at 
the  time  of  such  examination  resident  out  of  the  jurisdiction 
of  the  Court. 


1  This  section  consolidates  the  provisions  of  sect.  38  of  the  Act  of  1856 
and  sect.  6  of  the  Act  of  1858. 

2  The  solicitor  must  be  one  who  actually  takes  out  a  certificate  in 


(r)  Be  Taylor,  L.  R.  H  Eq.  557. 

(»)  Jle  TurbuU,  2  N.  R  487. 

(t)  S.  E.  A.  Ord.  1878.     Ord.  H, 


p.  462,  Ap.  Ponns  7  &  8,  pp.  467-8. 
(tt)  Jle  Standiaht  25  W.  R.  8. 
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England  (v),  and  docs  not  act  for  the  parties  to  the  petition  (x)  ;  but  his 
signature  may  be  attested  by  the  husband's  solicitor  (y). 

3  The  Act  of  1856  did  not  provide  for  the  case  of  a  married  woman 
being  out  of  the  jurisdiction,  and  was  held  not  to  authorise  an  examina- 
tion by  a  writer  to  the  signet  (z),  a  Canadian  advocate  (a),  or  an  English 
solicitor  practising  in  Paris  (6). 

Since  1858  the  British  consul  at  Boulogne  has  been  appointed  to  take 
an  examination  (c). 


40  &  41 
Vict.  c.  18, 

§51. 


INFANT  MARBIED  WOMEN. 


52.^  Subject  to  such  examination  as  aforesaid,  married    40&41 
women  may  make  or  consent  to  any  applications,  whether    s  go    ' 
they  be  of  full  age  or  infants.^ 


1  This  is  a  verbatim  re-enactment  of  sect.  39  of  the  Act  of  1856. 
3  See  Be  Broadwood  {d\  cited  under  section  50. 


GENERAL  PROVISIONS. 
OPTION  TO  APPLY,  CONSENT,  &C. 

68.^  Nothing  in  this  Act  shall  be  construed  to  create  any 
obligation  on  any  person  to  make  or  consent  to  any  applica- 
tion to  the  Court  or  to  exercise  any  power. 

*  This  is  a  verbatim  re- enactment  of  sect.  40  of  the  Act  of  1856. 


As  to 
application 
by  or  con- 
sent of 
married 
women, 
whether  of 
full  age  or 
under  age. 


EFFECT  OF  INCUMBRANCES. 

64.^  For  the  purposes  of  this  Act,  a  person  shall  be  deemed 
to  be  entitled  to  the  possession  or  to  the  receipt  of  the  rents 
and  profits  of  estates,  although  his  estate  may  be  charged  or 
incumbered  either  by  himself  or  by  the  settlor,  or  otherwise 


40&41 
Vict.  c.  18, 

§53, 

No  obliga- 
tion to 
make  or 
consent  to 
applica- 
tion, &c 

40&41 
Vict  c.  18, 

§54, 

Tenants 
for  life,  &c., 


{v)  Turner  v.  Turner,  2  De  G.  &  J. 
534  ;  Re  Noyef,  6  W.  R.  7. 
(x)  Re  Brealy,  6  W.  R.  613. 
(V)  Re  Lewis,  24  W.  R.  103, 
(2)  Re  Hooper,  5  W.  R.  670. 


(a)  Tastier  v.  Turner,  2  De  G. 
J.  534. 
(h)  Re  Noyes,  6  W.  R.  7. 
(c)  Re  Johnson,  W.  N.  (1869)  87. 
{d)  L.  R.  7  Ch.  823. 
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40  &  41    howsoever,  to  any  extent ;  but  the  estates  or  interests  of  the 
8  64.  '  pa-rties  entitled  to  any  such  charge  or  incumbrance  shall  not 

be  affected  by  the  acts  of  the  person  entitled  to  the  possession 

d^omeil      or  to  the  receipt  of  the  rents  and  profits  as  aforesaid  unless 
entitled      ^\^^,y  g]^.^ji  concur  thcrciu. 

notwith-  •' 

incura"^         1  Thi:i  U  a  verbatim  re-onactmcnt  of  sect.  41  of  the  Act  of  1856, 

branceB. 

PARLIAMENTARY  ENTAILS  EXCEPTED. 


40  &  41        65.^  Provided    always,  that    nothing    in   this  Act    shall 
^8*55   '  authorise  any  sale  or  lease  beyond  the  term  of  twenty-one 

— years  of  any  settled  estates  in  respect  of  which,  under  the  Act 

Jl^'^^P^^^^  of  the  thirty-fourth  and  thirty-fifth  years  of  King  Henry  VHI., 
entails  c.  20,  "  to  cmbar  feigned  recovery  of  lands  wherein  the  King's 
Act  of  ^  Majesty  is  in  reversion,"  or  under  any  other  Act  of  Parliament, 
Parlia-  \]^q  tcnants-in-tail  are  restrained  from  barringor  defeating  their 
estates  tail,  or  where  the  reversion  is  vested  in  the  Crown. 

1  This  is  a  re-enactment  with  slight  verbal  amendments  of  sect  42  of 
the  Act  of  18D6. 

SAVING — LORDS  OF  MANORS. 

40  &  41        66.^  Nothing  in  this  Act  shall  authorise  the  granting  of 
^sVa  ^'  a  lease   of  any  copyhold   or  customary  hereditaments  not 

warranted  by  the  custom  of  the  manor  without  the  consent  of 

ri*hte^of    ^^^  ^^^^'  ^^^  otherwise  prejudice  or  affect  the  rights  of  any 
lords  of      lord  of  a  manor. 


manors. 


1  This  is  a  verbatim  re-enactment  of  sect  43  of  the  Act  of  1856, 

APPLICATION  OF  ACT. 

[1  67.^  This  Act  shall,  except  as  hereinafter  provided,  apply 
^^*  to  all  matters  existing  at  the  time  of  the  passing  of  this  Act, 
—  whether  proceedings  are  actually  pending  or  not,  and  any  pro- 
'  ceedings  in  any  such  matter  may  be  continued  or  taken  under 
his  this  Act  as  if  the  matter  originated  under  this  Act,  or  may  be 
be  continued  or  taken  under  the  Acts  hereby  repealed,  or 
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partly  under  this  Act  and  partly  under  the  said  repealed  Acts    ^^  &  41 

•  •         -D       -1   ;i    1  4.1.   *  xi.  •  •         Vict.  c.  18, 

as  occasion  may  require :  irroviaed  always,  that  the  provisions    g  gy, 

in  this  Act  contained  respecting  demises  to  be  made  without  

application  to  the  Court  shall  extend  only  to  settlements  made 

after  the  first  day  of  November,  1856.^ 

*  Sect.  44  of  the  Act  of  1866  was  as  follows  :— 

'*  The  provUums  of  this  Act  shall  extend  to  all  settlements  whether  made  before 
or  after  it  shall  come  infarct,  except  those  as  to  demises  to  be  made  without  an 
application  to  the  Court,  which  shaU  extend  only  to  settlements  made  after  this  Act 
shall  come  in  force.** 

*  See  sect.  61,  and  note  thereto. 


REPEAL  OF  FORMER  ACTS. 

58.  The  Acts  specified  in  the  schedule  to  this  Act  are    40&41 
hereby  repealed  :i  Provided  always,  that  this  repeal  shall  not     g  gg. ' 

affect  anything  done  or  any  proceeding  taken  under  any  enact- 

ment  hereby  repealed.  A^^d- 

fiedia 
*  The  following  is  the  schedule  referred  to  : —  schedulo. 

SCHEDULE. 


Bessioii  and  Chapter. 

Title  or  Short  TiUe. 

19  &  20  Vict  c.  120 

An  Act  to  facilitate  leases  and  sales  of  Settled 

21  &  22  Vict.  c.  77 

An    Act    to    amend    and    extend    the   Settled 

Estates  Act  of  1856. 

27  &  28  Vict.  c.  45 

An  Act  to  further  amend  the  Settled  Estates 

Act  of  1856. 

37  &  88  Vict.  c.  33 

The  Leases  and  Sales  of  Settled  Estates  Amend- 

ment  Act,  1874. 

89  &  40  Vict,  c  30 

The  Settled  Estates  Act,  1876. 

saving; — STATUTORY  POWERS. 

69.^  Nothing  in  this  Act  shall  interfere  with  the  exercise    ^^  *  ^^ 
of  any  powers  to  authorise  or  grant  leases  conferred  by  any    §  59.  ' 
Act  of  Parliament^  not  expressly  repealed  by  this  Act.  

Saving. 

1  This  section  is  new. 

2  See  sect.  17  of  1  WilL  IV.,  c.  65,  p.  409,  ante. 
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EXTENT  OF  ACT. 

40  k  n        60.  This  Act  shall  not  extend  to  Scotland.^ 

Vict  c.  18, 
§  60,        *  Tlic  repoalcci  Acts  did  not  extend  to  Scotland. 

Extent  of 

Act.  COMMENCEMENT  OF  ACT. 

40  &  41        61.  This  Act  shall  commence  on  the  first  day  of  November, 

Vict.^^18, 1877.1 

*  The  Act  of  1856  came  into  operation  on  the  1st  of  November,  185C 

Cora-  ' 

menco- 

nient  of 

Act. 
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1.  The  words  "settlement,"  ** settled  estates," i  and  "the  Court," ^  in    g.  e.  A. 
these  Orders  shall  have  the  same  interpretation  as  in  the  Act.  Ord.  I. 

The  words  "the  Act"  in  these  Orders  shall  mean  the  Settle  1  Estates 

Act,  1877,  "the  petition"  shall  mean  a  petition  under  the  Act,  and  Interpre- 
**the  judge"  shall  mean  the  judge  of  the  court  with  whose  name  tation. 
the  petition  shall  be  marked,  or  to  whom  the  petition  shall  be  trans- 
ferred. 

^  See  definitioo,  s.  2  (a). 
*  See  definition,  s.  3  (6). 

2.  All  petitions,  notices,  affidavits,  and  other  proceedings  under  the  Act   S.  E.  A. 
shall  be  entitled  "  In  the  matter  of  the  estates  settled  "  [by  the  settlor    Ord.  II. 

or  settlors,  naming  one  of  them  and  referring  to  the  instrument  by 

which  the  settlement  shall  have  been  created,  and  mentioning  the  Title  of 
parish  or  place  and  county  in  which  the  lands,  messuages,  or  tene-  petition, 
ments  proposed  to  be  dealt  with  are  situate],  "  and  in  the  matter  of  *^ 

the  Settled  Estates  Act,  1877,"  and  every  such  petition  shall  be  marked 
with  the  words  "  In  the  High  Court  of  Justice,  Chancery  Division," 
and  with  the  title  of  the  judge  ^  before  whom  it  is  intended  to  be 
heard  (see  form  No.  1  in  the  Appendix  hereto).  Upon  the  presenta- 
tion of  the  petition,  a  day  shall  be  appointed  for  hearing  not  less 
(unless  the  judge  gives  special  leave)  than  eight  clear  days  after  such 
presentation,  and  in  the  computation  of  such  eight  clear  days,  Sun- 
days and  other  days  on  which  the  offices  are  closed  shall  not  be 
reckoned ;  and  every  petition  shall,  in  the  body  thereof,  or  in  a  schedule 
thereto,  or  by  a  plan  thereto  annexed,  contain  a  detailed  description 
of  the  property  proposed  to  be  dealt  with  by  such  petition  sufficient 
to  identify  the  same. 

1  See  R  S.  C.  1883,  Ord.  V.,  r.  9.    The  name  of  the  judge  is  now  added  at 
the  office  of  the  registrars  of  the  Chancery  Division  (c). 

(a)  P.  407,  ante.  (c)  R.  S.  0.  1883,  Ord.  V.  r.  9. 

(6)  P.  410,  ante. 
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S.  E.  A. 
OrdllL 

Petition 
■iandiog 
over. 


3.  When  a  rtetition  has  been  put  into  the  paper  for  hearing,  and  bj 
reason  of  the  parties  not  being  ready,  or  for  any  other  cause,  the  jad^ 
allows  it  to  stand  over  generally,  it  may  be  put  into  the  paper  foi  a 
subsequent  day,  without  any  application  to  the  Court  or  judge,  on 
the  T)etitioner  or  his  solicitor  applying  for  that  purpose  to  the  secpetiry 
of  tne  Lord  OhancAllor  or  Master  of  the  Kolls^  (as  the  case  nuj 
be),  and  notice  of  the  appointment  of  suoh  subsequent  day  shall  li 
given  by  the  petitioner,  or  his  solicitor,  two  clear  days  before  the  day 
fixed  to  the  other  parties  entitled  to  appear  on  such  petition. 

^  This  application  is  now  made  to  the  registrars  of  the  Cbancety  Diviaioa  (tO* 

S.  E.  A,    4.  The  notice  required  to  be  given  by  the  26th  section  of  the  Act,  if 
Ord.  IV.       given  before  the  hearing  (or  if  given  after  the  hearing,  and  the  judge 

shall  not  otherwise  direct),  may,  without  any  other  direction  of  the 

Notices  Court,  be  given  within  the  iurisdiction  of  the  Court,  except  in  the 

under  ca^e  of  a  person  of  unsound  mind,  not  so  found  by  inqmsition,  bj 

sect.  26  of      delivering  to  the  person  to  be  served  a  notice  (in  the  form  No.  3  in 

8.  E.  A.  the  Appendix  hereto)  with  such  variations  as  circumstances  reqairei 

1877.  ami  tiJe  time  to  be  specified  in  such  notice  for  the  person  serred  to 

deliver  or  leave  a  notification  shall — (a.)  in  case  the  person  to  be 

Ferved  is  a  guardian  of  an  infant,  be  such  as  shall  be  directed  by 

the  judge  in  the  order  appointing  the  guardian,  and  in  case  the 

person  to  be  served  is  a  married  woman,  or  a  committee  of  a  lunatic, 

not  less  than  twenty -eight  clear  days  after  the  service  ;  (6.)  and  in 

other  cases  not  less  than  fourteen  clear  davs  after  the  service,    la 

case  the  person  to  be  served  is  of  unsound  mind,  not  so  found  by 

inquisition,  or  out  of  the  jurisdiction  of  the  Court,  or  it  is  desired  to 

serve  such  notice  on  any  person  within  the  jurisdiction  of  the  Cooit 

in  any  other  manner  than  above  provided,  an  application  shall  be 

made  at  chambers  ex  parte  by  the  petitioner  for  directions  as  to  the 

manner  in  which  such  notice  shall  be  given,  and  as  to  the  time  to  be 

specified  in  such  notice  within  which  the  notification  is  to  be  made 

by  the  person  served. 

S.  E.  A.    5.  Where  it  is  desired  that  any  guardian  of  an  infant  shall  make  or 

Ord.  V.        consent  to  any  application  to  the  Court  under  the  Act,  or  make  any 

—     notification  respecting  any  application  to  the  Court,  or  that  notice  may 

Court  may     be  given  to  any  such  guardian  on  behalf  of  an  infant,  the  Court  may 

appoint  appoint  a  guardian^  to  such  infant  for  the  purposes  of  the  Act^  and  an 

guardian         application  for  such  appointment  may,  after  the  petition  is  presented, 

of  infant.        be  made  at  chambers  bv  the  petitioner  by  summons.    And  if  an 

infant  is  the  petitioner,  tne  petition  ma^  be  presented  by  the  infant 

by  his  next  friend,^  and  after  the  petition  has  been  presented  and 

answered,  and  a  guardian  appointed,  the  word  "guar<fian"  shall  he 

substituted  in  the  petition  for  the  words  "  next  friend,"  and  the  name 

of  the  guardian  (if  the  next  friend  and  guardian  shall  not  be  tiie  same 

person)  for  the  name  of  the  next  friend. 

»  Compare  R  S.  C.  1883,  Ord.  XVL,  rr.  18—20,  and  Ord.  LV.,  r.  25. 

S.  E.  A.    6.  In  the  case  of  a  lunatic*  or  infant  tenant  in  tail  by  his  committee  or 
Ord.  VI.       guardian  applying  or  consenting  to  an  application,  or  giving  a  notifi- 


ed) R.  S.  C.  1888,  Ord.  LXII.,  r.  18. 
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cation  respecting  an  application,  an  application  may  be  mode  at  Infant  or 
chambers  by  the  petitioner  after  the  petition  is  presented  that  such  lunatic, 
committee  or  guardian  may  be  directed  to  so  apply  or  consent,  or  give 
a  notification,  and  in  the  case  of  an  infant  sucn  application  may  be 
combined  with  the  application  to  appoint  a  guardian. 

»  Compare  R.  S.  C.  1883,  Ord.  XVL,  r.  17,  and  Ord.  LV.,  r.  27. 

7.  In  coses  where  the  committees  or  guardians  of  lunatic  or  infant   S.  E.  A. 
tenants  in  tail  shall  be  served  with  notice  of  the  application  in  pur-  Ord.  VII. 

suance  of  the  26th  section  of  the  Act,  an  application  may  be  moae  at  

chambers  by  the  petitioner,  before  the  expiration  of  the  time  specified  NoticoB  on 
in  such  notice,  that  such  committees  or  guardians  may  notify  that  infants,  &c. 
they  either  assent  to  or  dissent  from  such  application,  or  submit  their 

rights  or  interests,  so  far  as  they  may  be  affected  by  such  application, 
to  be  dealt  with  by  the  Court. 

8.  Upon  an  application  to  appoint  a  guardian  to  an  infant  for  any  such    S.  E.  A. 
purpose  as  aforesaid,  the  summons  shall  be  served  upon  the  parent,  ^rd*  VIIL 
testamentary  guardian,  or  guardian  appointed  by  the  Court  of  Chan-  """"; 
eery  or  the  Chancery  Division  of  the  High  Court  of  Justice,  of  the  Servi^  on 
infant,  if  there  be  any  such  parent  or  guardian,  unlesa  the  Court  or  P*^**** 
jndge  shall  dispense  therewith. 

9.  Upon  any  application  that  a  committee  or  guardian  of  a  lunatic  or   S.  E.  A. 
infant  tenant  in  tail  may  be  directed  to  moke  or  consent  ^  to  any   Ord.  IX. 

application  on  behalf  of  such  lunatic  or  infant,  or  to  notify  that  the  ; 

Innatic  or  infant  assents  to  or  dissents  from  such  application,  or  sub-  ^''^jf.®  ^^ 
mits  his  rights  or  interests,  so  far  as  they  are  affected  by  such  appli-  guardian 
cation,  to  be  dealt  with  by  the  Court,  the  summons  shall  be  served  on  **'^.fj^" 
the  committee  of  such  lunatic,  or  the  guardian  appointed  or  proposed  °"*''®®* 

to  be  appointed  of  such  infant,  for  such  purpose. 

1  See  R.  S.  C.  1883,  Ord.  XVL,  r.  21. 

10.  Upon  an  application  to  appoint^  a  guardian  of  an  infant,  the  follow-   S.  K  A 
ing  facts  shall  be  proved : —  Ord.  X. 

1.  The  Mje  of  the  infant.  — ; 

2.  Whether  he  has  any  parent,  testamentary  guardian,  or  guardian  Evidence 

appointed  by  the  Court  of  Chancery  or  the  Chancery  Division  ^  obtwn 
of  the  High  Court  of  Justice,  and,  if  so,  whether  such  parent  »PPo»°Y 
or  guardian  has  any  interest  in  the  application,  and,  if  he  has,  ^^Ij^ 
the  nature  of  such  interest,  and  wheUier  or  not  adverse  to  the  ^ 
interest  of  the  infant. 

3.  Where  and  under  whose  care  the  infant  is  residing,  and  at  whose 

expense  he  is  maintained. 

4.  In  what  way  the  proposed  guardian  is  connected  with  the  infant, 

and  why  proposed  and  how  qualified  to  be  appointed. 

5.  That  the  proposed  guardian  has  no  interest  in  tne  application,  or 

if  he  has,  tne  nature  of  his  interest,  and  that  it  is  not  adverse 
to  the  interest  of  the  infant 

6.  The  consent  of  the  guardian  to  act 

*  Compare  R  S.  C.  1888,  Ord.  LV.,  r.  26. 

11.  Upon  an  application  that  a  committee  of  a  lunatic  tenant  in  tail   S.  E.  A« 
may  be  directed  to  make  or  consent  to  any  application,  or  to  give  any   Ord.  XI 
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Lunaticfl. 
Con«eT:t 
of  lord.H 
juaticci}. 


a.  E.  A. 
Ord.XII. 

Consent 
by  infant 
Evidence. 
S.  E.  A. 
Ord.  XIII. 

S.  E.  A. 
Ord.  XIV. 

Examina- 
tion of 
married 
woman  by 
commig- 
sioncr. 


S.  E.  A. 
Ord.  XV. 

Evidence 

on  petition. 

8.  E.  A. 

Ord.  XVI. 

Trufiteef. 

S.  E.  A. 

Ord. 

XVII. 

Applica- 
tion to 
parlia- 
ment. 

S.  E.  A. 
Ord. 

XVIII. 


nolificatioD  respecting  any  application,  the  authority  of  the  jud^  or 
judges  entrusted  with  the  care  and  commitment  of  the  custody  of  the 
jHTHons  and  estates  of  lunatics  to  such  committee  to  act  on  behalf  of 
the  lunatic  shall  be  produced,  and  if  it  shall  appear  thereby  that  such 
judge  or  judges  are  of  opinion  that  it  is  proper  and  consistent  with  a 
due  regard  lor  the  interest  of  the  lunatic  that  the  committee  shaU 
make  or  consent  to  the  application,  or  give  any  specific  notification 
respecting  the  application,  such  authority  shall,  unless  the  Court  or 
judge  shall  for  any  special  reason  require  further  evidence,  be  siiflScient 
evidence  upon  which  the  Court  or  judge  may  direct  the  committee  to 
act  in  conformity  with  such  authority. 

12.  Upon  an  application  that  a  guardian  of  an  infant  tenant  in  tail  may 
be  directed  to  make  or  consent  to  any  application,  or  to  give  any 
notification  respecting  any  ai)plication,  evidence  is  to  be  produced  to 
satisfy  the  judge  that  it  is,  and  the  guardian  is  to  make  an  affidavit 
that  he  believes  that  it  is,  proper  and  consistent  with  a  due  regard  for 
the  interest  of  euch  infant  that  such  direction  shall  be  given. 

13.  The  examination  of  a  married  woman  under  sections  50  and  51  of 
the  Act  may  be  taken  at  any  time  after  the  petition  is  presented  and 
answered. 

14.  When  it  is  desired  that  a  married  woman  resident  within  the 
jurisdiction  of  the  Court  shall  be  examined  othen^ise  than  by  the 
Court,  a  solicitor  who  is  a  perpetual  commissioner  to  take  acoiow- 
ledgments  of  deeds  by  niarriea  women  may  be  appointed  for  that 
purpose  by  the  judge  at  chambers  in  the  Form  No.  7  m  the  Appendix 
nereto  without  summons  or  order,  upon  the  request  of  the  petitioner 
and  a  certificate  of  the  solicitor  for  the  petitioner  in  the  Form  No.  7 
in  the  Appendix  hereto  that  the  person  to  be  appointed  is  not  a 
solicitor  for  the  petitioner,  or  for  any  party  whose  concurrence  or 
consent  to  the  application  is  required,  but  where  an  examination  by 
such  solicitor  will  cause  unreasonable  expense,  delaVj  or  inconvenience, 
or  where  the  married  woman  is  resident  out  of  the  jurisdiction  of  the 
Court,  an  application  by  summons  may  be  made  ex  parte  by  the 
petitioner  at  cnanibers  to  appoint  a  solicitor  if  such  woman  is  resident 
within  the  jurisdiction  of  the  Comt,  and  if  not  so  resident  a  person, 
whether  a  solicitor  or  not,  to  take  such  examination. 

15.  Upon  every  petition  the  Court  shall  be  satisfied  by  sufficient  evidence 
that  it  is  proper  and  consistent  with  a  due  regard  for  the  interests  of 
all  parties  entitled  under  the  settlement  that  the  powers  should  l)e 
exercised ;  and  it  shall  be  stated  in  the  affidavit  why  and  upon  what 
ground  it  is  deemed  to  be  so. 

16.  Upon  every  petition  where  there  are  any  trustees  seized  or  possessed 
of  any  estate  in  trust  for  any  of  the  persons  whose  consent  or  con- 
currence to  or  in  the  application  is  required,  evidence  is  to  be  produced 
that  notice  of  the  application  has  been  served  on  such  trustees. 

17.  Upon  every  petition  evidence  shall  be  produced  to  satisfy  the  Court 
that  neither  the  applicant  nor  any  party  entitled  has  previously- 
applied  to  either  House  of  Parliament  for  a  Private  Act  to  effect  tbe 
same  or  a  similar  object,  or  if  any  such  application  has  been  made 
that  the  same  was  not  rejected  on  its  merits  or  reported  against  by  the 
judges  to  whom  the  Bill  may  have  been  referred. 

18.  If  upon  the  hearing  of  any  petition  the  Court  shall  be  of  opinion 
that  notice  ought  to  he  served  on  any  person  who  shall  not  have  been 
served,  or  that  notice  of  the  application  ought  to  be  inserted  in  any- 
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newspaper,  the    Court  shall  give  directions  accordingly,  and  the  Adverlise- 
petilion  shall  stand  over  generally  or  to  such  time  as  the  Court  shall  ment. 
direct. 

19.  When  the  Court  shall  at  the  hearing  have  directed  notice  of  any    g.  e.  A. 
application  to  be  inserted  in  any  newspapers,  any  person  may,  within  Ord.  Xlic 

the  time  specified  in  the  notice,  apply  to  the  Court  by  motion,  either 

ex  parte  or  upon  notice  to  the  petitioner,  for  leave  to  be  heard  in  Leave  to 
opposition  to  or  in  supporfof  the  application,  but  if  such  motion  shall  appear, 
be  made  ex  parte  and  the  Court  snail  think  fit  to  give  such  leave,  it 

shall  be  subject  to  &uch  Order  as  the  Court  shall  think  fit  to  make  as 
to  costs. 

20.  Any  such  person  having  obtained  leave  under  the  last  preceding    S.  E.  A. 
Order  shall  be  at  liberty,  upon  reasonable  notice,  to  inspect  and  peruse  Ord.  XX, 
the  petition  at  the  office  of  the  solicitor  for  the  petitioner,  upon  payment  — —      — 
of  a  fee  of  135.  4d.  on  each  inspection,  and  shall  be  entitled  (either  Rigbt  to 
without  or  after  such  inspection)  to  be  furnished  with  a  copy  of  such  peruse 
petition  upon  such  application,  terms,  and  conditions  as  are  provided  Petition, 
by  Rules  8,  9,  12,  and  13  of  Order  V.  of  the  Additional  Rules  of 

Courts  under  the  Supreme  Court  of  Judicature  Act,  1875,  dated  12th 
August,  1875. 

21.  Any  Order  made  on  an  ex  parte  motion  giving  leave  to  such  person    S.  E.  A. 
to  be  heard  on  any  application  shall  be  served  on  the  solicitor  for  the  Ord.  XXI. 
petitioner.  

22.  Any  person  served  with  a  notice,  pursuant  to  the  26th  section  of   S.  E.  A. 
the  Act,  requiring  him  to  notify  whether  he  assents  to  or  dissents      Ord. 
from  the  application  or  submits  his  rights  or  interests  so  far  as  they     XXII. 

may  be  affected  by  such  application  to  be  dealt  with  by  the  Court, 

ana  any  trustee  or  other  person  served  with  notice  pursuant  to  the  Person 
30th  section  of  the  Act,  shall  be  at  liberty,  upon  reasonable  notice  to  served 
the  petitioner's  solicitor,  to  inspect  and  peruse  the  petition  without  ^*"*  notice 
payment  of  any  fee,  and  he  shall  be  entitled  to  be  furnished  with  a  ™*^ 
copv  thereof  upon  such  application,  terms,  and  conditions  as  are  pro-  ^IJJi^.. 
vided  by  Rules  8,  9,  12,  and  13  of  Order  V.  of  the  Additional  Rules  of  P®^"^^' 
Court,  under  the  Supreme  Court  of  Judicature  Act,  1875,  dated  12th 
August,  1875. 

23.  In  all  cases  in  which  land  in  a  register  county  or  district  is  affected   g.  e.  A. 
by  the  exercise  of  any  powers  conferred  on  the  Court  by  the  Act       Ord. 
and  the  Court  shall  direct  notice  to  be  recorded,  pursuant  to  the  33rd    XXIII. 

section  of  the  Act,  such  notice  may  be  given  by  directing  a  memorial ■ 

of  the  Order  to  be  registered.    And  in  all  cases  in  which  the  Court  Notice  of 
shall  not  think  it  practicable  or  expedient  that  notice  under  the  said  order, 
section  should  be  recorded  as  therein  mentioned,  the  Order  shall  state 

that  no  record  of  the  Order  need  be  made. 

24.  Every  Order  shall  state,  in  addition  to  the  names  of  the  petitioners,    S.  E.  A. 
'     the  names  of  the  persons  other  than  the  petitioners  who  concur  or      Ord. 

consent  or  to  whom  notice  of  the  application  has  been  given,  or  who    XXIV. 
(under  Order  19)  may  have  obtained  leave  to  be  heard  in  opposition  r~^      ~ 
to  or  in  support  of  the  application,  and  whether  any  notification  was  ^^^^  *^ 
received  from  the  persons  to  whom  notice  has  been  given,  and  if  any  ^^*t2 
has  been  received  the  purport  thereof,  and  also  the  names  of  the  P*"*^* 
persons,  if  any,  notice  to  whom  has  been  dispensed  with,  and  whether 
the  Order  is  made  subject  to  any  and  what  rights,  estate,  or  interest 
of  any  person  whose  concurrence  or  consent  has  been  refused,  or  who 
shall  not  or  shall  not  be  deemed  to  have  submitted  his  rights  or 
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interests  to  be  dealt  with  by  the  Court,  or  whose  rights  or  interests 
ought,  in  the  opinion  of  the  Court,  to  be  excepted. 

25.  In  cases  where  the  Court  authorises  a  lease  the  Order  shall  dir«t 
that  the  lease  ahall  contain  such  conditions  as  are  required  by  the  Act, 
and  such  other  covenants,  conditions,  and  stipulations  as  the  Court 
shall  deem  expedient  w4th  reference  to  the  special  circumstances,  or 
may  direct  the  same  to  contain  such  covenants,  conditions,  and  stipu- 
lations as  may  be  approved  by  the  judge  at  chambers  without  directing 
tlie  lease  to  be  settled  by  the  judge. 

26.  The  Rules  1,  2, 3  and  6  of  Order  LVII.i  (as  to  time)  in  the  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  be  applicable  to 
these  Orders,  and  to  all  proceedings  under  the  Act 

*  These  rules  are  now  superseded  and  extended  by  R.  S.  C,  1883,  Ord.  LXTT., 
1,  2,  3,  4.  Compare  the  substituted  provision  in  R,  S.  C,  1883,  Ord.  LXIT., 
Rr.  1-4. 

27.  The  forms  set  forth  in  the  Appendix  hereto  shall  be  adhered  tn, 
subject  only  to  such  variations  as  may  be  necessary  to  meet  the  cir- 
cumstances of  the  case  or  direction  of  the  Court. 

28.  In  all  cases  not  provided  for  by  the  Act,  or  these  Orders,  the  exist- 
ing forms  and  mocle  of  procedure  and  general  practice  of  the  Court  m 
Mmilar  proceedings  shall  apply  to  proceedings  under  the  Act. 

29.  The  fees  and  allowances  to  solicitors  of  the  Court  in  respect  to 
proceedings  under  the  Act  shall  be  such  as  are  provided  by  Order  VI. 
of  the  Additional  Rules  of  Court  under  the  Supreme  Court  of  Judi- 
cature Act,  1875,  dated  12th  August,  1875,  and  are  applicable  to  such 
proceedings,  and  solicitors  shall  oe  entitled  to  charge  and  be  allowed 
for  a  request  and  certificate  under  the  14lh  Order  (of  these  OrdersX 
and  for  attendances  at  the  judges'  chambers  to  procure  the  appointment 
of  an  examiner  thereon,  a  fee  of  13s.  4d.  if  the  lower  scale  of  fees  is 
applicable,  and  £1  Is.  in  other  cases. 

30.  The  fees  to  be  taken  by  the  officers  of  the  Court  in  respect  to  pro- 
ceedings under  the  Act  shall  be  such  as  are  provided  by  the  Orders 
under  the  Supreme  Court  of  Judicature  Act,  1875,  and  are  applicable 
to  such  proceedings ;  and  every  request  under  the  14th  Order  (of  these 
Orders)  shall  bear  a  stamp  of  2s.  if  the  lower  scale  of  fees  is  applicaUe, 
and  3s.  in  other  cases. 

31.  Every  petition  under  the  Act  shall  set  forth  the  name,  address^  and 
description  of  the  petitioner,  and  also  a  place  within  three  mOes  from 
the  site  of  Temple  Bar,  London,^  where  he  may  be  served  with  any 
Order  of  the  Court  or  of  the  judge  in  chambers,  or  notice  relating  to 
tbe  subject  of  such  petition. 

1  Compare  R.  S.  C,  1883,  Ord.  IV.,  r.  1. 

32.  The  judge  in  person  sitting  in  Court  or  in  chambers  in  the  case  of 
any  petition  may  by  special  Order  dispense  with  all  or  any  of  the 
preceding  Orders  so  far  as  they  are  applicable  to  such  petition  in  any 
case  in  wnich  he  shall  think  fit,  and  upon  such  terms  and  conditions 
(if  any)  as  he  may  deem  proper. 

33.  These  Orders  shall  come  into  operation  on  the  7th  day  of  January, 
1879,  and  shall  apply  to  any  petition  presented  on  or  after  that 
date. 

34.  These  Orders  may  be  cited  as  <<The  Settled  Estates  Act  Qrdens 
1878/' 
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No.  1. 

FoBM  of  Title  of  Petition  and  other  proceedings. 

In  the  High  Court  of  Justice, 
Chancery  Division, 

The  Master  of  the  Bolls 
{or  the  Vice-Chancdlor  Malins, 

or  other  Vice-Chancellor), 

In  the  Matter  of  Estates  settled  by  A.  B,  {or  A,  B.  and 

other's)  by  will  dated  {or  deed  dated 

)  consisting  of   certain  lands   {or 

messnages  or  tenements)  in  in  the 

parish  of  in  the  county  of 

And  in  the  Matter  of  the  Settled  Estates  Act,  1877.   . 


S.  E.  A 

Form  1. 


No.  2. 

FoBH  of  SUMHOKS  for  directions  as  to  service  of  notice  pursuant  to  the  26th 
section  of  the  Act. 

{Tide  same  as  petition.) 

Let  all  parties  concerned  attend  at  my  Chambers  at 
on  ,  at  o^clock,  on  the  hearing  of  an  application  on 

the  part  of  [the  petitioners]  that  notice  of  the  application 

intended  to  be  made  by  a  petition  presented  in  the  above  matters  on  the 
day  of  requiring  A,  B.  and  C.  D,  severally  to 

notify  whether  he  assents  to  or  dissents  from  such  application,  or  submits  h's 
rights  and  interests  so  far  as  they  may  be  affected  by  such  application  to  be 
dealt  with  by  the  Court,  may  be  given  by  [state  the  manner  in  which  it  is  pro- 
posed to  give  the  notice,  and  the  time  within  which  the  notification  is  to  be  required^ 
or  in  such  other  manner  as  the  judge  may  think  fit. 
Dated  this  day  of  . 

This  summons  was  taken  out  by  of  ,  solicitors 

for  the  applicant. 

No.  3. 

FoBM  of  Notice  pursuant  to  section  26  of  the  Act. 

In  the  High  Court  of  Justice, 

Chancery  Division, 

The  Master  of  the  RoUs 

(or  the  Vice-Chancellor  Malins, 

or  other  Vice-Chancdlor), 

{ TiUe  same  as  petition. ) 

'  Take  notice  that  [nanie  petitioners  and  their  addresses  as  in  petition]  have  pre- 
sented a  petition  in  the  above  matters  praying  that  [as  in  petition^  hut  describing 
the  lands f  messuages,  or  tenements  as  in  the  petition],  and  it  Is  intended  to  apply 
to  the  said  Court  for  an  order  in  accordance  with  such  prayer,  and  you  are 
[severally]  hereby  required  to  notify  in  writing  within  after 

the  service  hereof  whether  you  assent  to  or  dissent  from  such  application,  or 
submit  your  rights  or  interests  so  far  as  they  may  be  affected  by  such  applica- 
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tion  to  be  dealt  with  hy  the  Court,  siich  notification  is  to  be  delivered  to  the 
petitionera'  solicitoni,  or  left  for  them  at  the  addrera  specified  at  the  foot  hoeof, 
and  may  be  so  delivered  by  transmitting  the  same  to  them  by  post  at  such 
address. 

If  no  notification  »hall  be  so  deliverel  or  left  within  the  time  above  limited 
von  will  be  deemed  to  have  submitted  your  rights  and  interests  to  be  dealt  wiih 
by  the  Court. 

In  the  event  of  your  dissenting  from  such  application  and  desiring  to  be  heard 
in  opposition  to  the  application  you  are  by  your  notification  to  require  notice  to 
be  given  to  or  left  for  you  or  jour  solicitor  at  a  place  specified  within  three 
miles  from  the  site  of  Temple  Bar,^  London,  of  the  day  on  which  the  petition 
is  fixed  for  hearing. 

Yon  or  your  soUdtor  can,  upon  reasonable  notice  to  the  under-named  A.  and 
B.f  inspect  and  peruse  the  petition  without  payment  of  any  fee,  and  you  are 
entitled  at  your  own  expense  to  have  a  oopy  of  such  petition  furnished  to  you. 
Dated  the  day  of 

J.  and  B, 
[AddrcM  vnthin  three  tnileB  of  the  site  of  Temple  Bar}  Lond4yi^'\ 

Petitioners'  SoUdtorBL 

To  [name  the  penon  or  aU  penons  to  he  ierved  pursuant  to  the  abote  antioii.] 

Note. — A  copy  of  the  above  notice,  with  a  notification  at  the  foot  thereof  to 
be  filled  up  by  you,  is  sent  herewith. 

}  Compare  R.  S.  0.,  1883,  Ord.  IV.  r.  1. 

S.  E.  A.  No.  4. 
Form  4.                 ^ 
Form  to  acoompany  Notice  pursuant  to  section  26  of  the  Act. 


Copy  Notice, 

In  pursuance  of  a  notice,  of  which  the  above  is  a  copy,  served  on  me  on  the 

day  of  ,  I  hereby  notify  that  I* 

Dated  this  day  of 

To  Messrs.  t. 

*  Here  insert  "assent  to  the  application,"  or  "  dissent  from  the  application," 
or  *'  submit  my  rights  and  interests  so  far  as  they  may  be  affected  by  tiie  ^^• 
cation  to  be  dealt  with  by  the  Court.'* 

And  if  you  dissent  and  desire  to  be  heard  in  opposition  thereto^  add  "And  I 
desire  to  be  heard  in  opposition  to  the  application,  and  require  notice  to  be 
given  to  at  [naming  a  place  within  three  mtZet  of  the  Bite  of  TempU 

Barf  London'\  of  the  day  fixed  for  the  hearing  of  the  petition." 

f  Signature  and  address. 

*  Compare  R  S.  C,  1883,  Ord.  IV.  r.  1. 

S.  E.  A,  No.  6.  v 

"°       FoBM  of  SuMMOKs  for  Appoiutmeht  of  a  Guarduh  o2^  Infakt,  and  for  leAve 
for  the  Guardian  to  make  or  consent  to  an  ^4£P^<^^<'°' 

( Tide  9ame  a$  petition,) 

Let  all  parties  concerned  attend  at  my  Chambers  at 
n  ,at 

part  of  [the  petitioners]. 


on      ^^^      ^,J**_i  o'clock,  on  the  hearing  of  an  ai^Ucatioii^*^ 
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That  A.  B.  OT  some  other  proper  person  may  be  appointed  guardian  of  C,  I),, 
an  infant,  and  that  £.  F.  or  some  other  proper  person  may  be  appointed  guar- 
dian of  (r.  Jl.y  an  infant,  for  the  purpose  of  making  on  behidf  of  such  infants  (or 
consentiog  on  behalf  of  such  intuits  to)  an  application  proposed  to  be  made  by 
a  petition  presented  on  the  day  of  ,  by  the  above- 

named  applicants  for  an  Order  in  accordance  with  the  prayer  of  such  petition, 
and  (in  case  the  infants  are  tenants-in  tail)  that  such  guardians  may  be  directed 
to  make  (or  consent  to)  such  application. 

Dated  this 

This  summons  was  taken  out  by  of  ,  solicitors 

for  the  applicants. 

No.  6.  S.  E.  A. 

FoBif  of  Summons  for  Appointment  of  a  Guardian  of  an  Infant  to  be  served i_l 

with  Notice  of  an  Application,  and  for  leave  for  the  Guardian  to  deliver  a 
notification  pursuant  to  such  notice. 

(TiUe  $ame  a$  petition.) 

Let  all  parties  concerned  attend  at  my  Chambers  at 
on  ,  at  o'clock,  on  the  hearing  of  an  application  on  the 

part  of  [the  petitioners]. 

That  A,  B,  or  some  other  proper  person  may  be  appointed  guardian  of  C.  D., 
an  infant,  and  that  E.  F,  or  some  other  proper  person  may  \i  appointed  guar- 
dian of  O,  II.,  an  infant,  for  the  purpose  of  being  served  with  a  notice  requiring 
them  on  behalf  of  such  infants,  within  clear  days  after  service 

thereof,  to  notify  whether  they  assent  to  or  dissent  from  an  application  pro* 
posed  to  be  made  by  a  petition  presented  on  the  day  ot 

by  the  above-named  applicants  for  an  Order  in  accordance  with  the  prayer  of 
such  petition,  or  submit  the  infants'  rights  or  interests  so  far  as  they  may  be 
affected  by  such  application  to  be  deidt  with  by  the  Court,  and  (in  case  the 
infants  are  tenants-in-tail)  that  such  guardians  may  be  directed  to  notify  that 
they,  on  behalf  of  such  infants,  assent  to  (or  dissent  from)  such  application  (or 
submit  the  infants'  rights  or  interests,  so  far  as  they  may  be  affected  by  such 
application  to  be  dealt  with  by  the  Court). 

Dated  this  day  of 

This  summons  was  taken  out  by  of  ,  solicitors 

for  the  applicants. 

No.  7.  S.  E.  A. 

Form  of  Request  to  appoint  a  person  to  examine  a  Married  Woman. 


( Title  as  same  as  petition).  roch  L 

The  petitioners  ,  In  a  petition  presented  in  ^ese  matters  on  Q^^!^  ^ 

the  day  of  ,  request  that  A.  B,  of,  &a  [C.  D,  of,  &c.,  examine 

and  E.  F,  of,  &c.],  beiog  a  solicitor  [or  solicitors],  and  a  perpetual  commissioner  ^^^  ^j^^ 
[or  perpetual  commissioners]  to  take  the  acknowledgment  of  deeds  by  married  jQ^^ed 
women,  may  be  appointed  for  the  purpose  of  any  or  either  of  them  examining  ^qq^qq 
the  petitioners  Q.  the  wife  of  H.  /.,  and  K,  the  wife  of  L.  M.,  and  N.  the  wife  ^-^^  ^^  ^ 
of  0.  P.,  of,  Ac.,  respectively  touching  their  knowledge  of  the  nature  and  effect  y^  ^^_ 
of  the  application  intended  to  be  made  by  the  petition,  and  to  ascertain  whether  |m|jj|^ 
they  the  said  0. 1,  and  K.  M,  respectively  freely  desire  to  make  such  applica- 
tion, and  whether  she  the  said  iV.  P.  freely  desires  to  consent  to  such  applica- 
tion. 

We,  the  solicitors  for  the  petitioners,  hereby  certify  that  neither  of  them. 
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the  said  A.  B.,  C.  D.,  and  E,  P.  is  the  solicitor  for  the  petitioner,  or  jfor  any 
party  whose  concurrence  or  consent  to  the  application  is  required. 
Dated  thid  day  of 

A.  and  B,,  solicitors  for  the  pelitioneESL 
Address. 
The  Ma$tfr  of  the  Rolls  [or  the  ViceChanedlor  ]  appoints  the 

said  for  the  purposes  mentioned  in  the  above  request. 

E  P 

Chief  Clerk 

S.  E.  A,  Na  8. 

^  1  orm  8^  Form  of  Summoks  to  appoint  persons  to  examine  Married  Women. 

Let  all  parties  concerned  attend  at  my  Chambers  at  on  , 

at  o  clock,  on  the  hearing  of  an  application  on  the  part  of  • 

the  petitioners  in  a  petition  presented  in  this  matter  on  the  day 

of  ,  that  A.  B.  of,  &c,  and  C,  D,  of,  &c.  [and  if  tht  nuarried  women 

are  irithtn  thejurisdicHoTit  add  being  solicitors]  be  appointed  for  the  purpose  ci 
any  or  either  of  them  examiniog  the  petitioners  O,  the  wife  of  if.  / ,  and  A". 
the  wife  of  L.  3f.,  and  N.  the  wife  of  0.  P.,  of,  &c.,  respectively  touching  thdr 
knowledge  of  the  nature  and  effect  of  the  application  intended  to  be  made  by 
the  said  petition,  and  to  ascertain  whether  they  the  said  G.  /.  and  AT.  M.  freely 
desire  to  make  such  application,  and  whether  she  the  said  N.  P.  freely  d@ir» 
to  consent  to  such  application. 

Dated  this  day  of 

This  summons  was  taken  out  by  ,  of  ,  solicitors  for 

the  applicant 

S.K.A.  No.  9. 

Form  9.        FoRH  of  Exahinatiox  of  a  Married  Woman  making  or  assenting  to  an 
Application. 

{Title  tame  as  petition), 

*  Insert  the      *^^^  examination  of  the  petitioner  O,  the  wife  of  ff.  L,  and  AT.  the  wife  c^ 

names  of     ^'  M.y  and  of  N.  the  wife  of  0.  P,  of* 

all  who  We,  the  said  O.  /.,  A".  M.  and  N.  P.,  having  been  this  day  respectivdy 

can  be  con-  examined  apart  from  our  respective  husbands  touching  our  knowledge  of  the 

veniently    nature  and  effect  of  an  application  intended  to  be  miwie  to  the  High  Court  of 

examined    Justice  by  a  petition  presented  in  this  matter  on  the  day  of 

by  the         by  us  the  said  O.  J.  and  K.  At.  and  others,  for  answer  thereto  severally  say 

saoie  per-    ^^^  ^^  ^^^  aware  of  the  nature  and  effect  of  the  said  intended  application,  and 

son  and  at  we  the  said  O.  I.  and  A'.  M,  severally  freely  desire  to  make  such  application, 

the  same     ^^^  ^*  ^^®  ^^^^  ^'  ^*>  freely  desire  to  consent  to  such  application.    Aa  witness 

time.  o"*'  hands  this  day  of 

Witness  to  the  signature  of  the  ) 

said  O.  /.,  A'.  M.y  and  N.PJ 

Q.R,  { 

address.  ; 

[To  he  at  the  foot  of  the  ahove  Examinaiion,] 
S.  E.  A.  -     No.  10. 

Forta  10.         Pqujj  qI  CkbTiPICatb  of  Examinatiok  of  Married  Women  making  or 

assenting  to  an  Application. 

T,  the  undersigned  A.  B.,  being  the  person  appointed  by  the  Master  of  the 
Mods  or  tht  Vice-ChanceUor  lor  the  purpose  of  examining  the 
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aboTe-named  0.  the  wife  of  H,  /.,  K.  the  wife  of  L.  M,^  and  iV.  the  wife  of 
0.  P.t  hereby  certify  that  I  have  this  day  of  examined  the 

paid  G.  I.f  K.  Af.,  and  N.  P,  apart  from  their  rcspectiv^e  husbands  touching 
their  knowledge  of  the  nature  and  effect  of  the  application  iatended  to  be  made 
by  the  petitioa  above  referred  to,  and  I  have  taken  such  examination  in  writing 
as  above  set  forth,  and  I  further  certify  that  at  the  time  of  such  examination  I 
explained  to  them  the  nature  and  effect  of  the  said  application,  and  I  am 
satisfied  that  they  were  aware  of  the  nature  and  effect  of  such  application,  and 
that  they  the  said  G.  I.  and  K,  M.  freely  desire  to  make  the  said  application, 
and  that  the  said  N.  P,  freely  desires  to  consent  to  the  said  application. 


No.  11.  S.  E.  A. 

Form  of  APFroAVir  verifying  Examination.  \ 

{Title  as  in  petition). 

I,  Q.  R,  of  ,  make  oath  and  say  that  I  was  present  and  did  see 

G,  /.,  K.  M.t  and  N.  P,  respectively  named  in  the  above  petition,  sign  the 
examination  or  paper  writing  annexed  hereto  and  now  produced  and  shown  to 
me  marked  A,  and  that  the  signatures  G,  /.,  K,  M.y  and  N,  P.  attached 
thereto  are  respectively  the  proper  handwritings  of  G,  the  wife  of  H,  I.  of 
,  K.  the  wife  of  //.  M.  of  ,  and  N.  the  wife  of  0.  P. 

of  .    And  I  further  say  that  I  was  present  and  did  see  A.  B.  sign 

the  certificate  or  paper  writing  annexed  hereto  and  now  produced  and  shown 
to  me  marked  B,  and  that  the  signature  A.  B.  attached  thereto  is  the  proper 
handwriting  of  A.  B.  of,  &«.  And  I  say  that  the  signature  Q.  R,  attached  to 
the  said  paper  writings  as  a  witness  is  my  handwriting. 


No.  12.  S.  E.  A. 

FoBM  of  NonoE  pursuant  to  the  30th  section  of  the  Act  1 


( Title  same  as  petition)* 

In  the  High  Court  of  Justice, 

Chancery  Division, 

Master  of  the  RoUs 
[or  the  Vice-  Chancellor  Matins, 
or  other  Vice-Chancellor], 

Take  notice  that  [name  petitioners  and  their  addresses  as  in  petition]  have  pre- 
sented a  petition  in  the  above  matters  praying  that  [as  in  petition,  but  describing 
the  lands,  messuages,  ortenementSf  as  in  the  petition],  and  it  is  intended  to  apply  to 
the  said  Court  for  an  Order  in  accordance  with  such  prayer.  This  notice  is 
given  to  you  in  pursuance  of  the  above  Act  because  you  are  seized  or  possessed 
of  an  estate  in  trust  for  ,  whose  consent  or  concurrence  to  or  in 

the  application  is  required  by  the  Act.  You  or  your  solicitors  can  upon  reason- 
able notice  to  the  under- named  A.  and  B.  inspect  and  peruse  the  petition  at 
the  address  specified  at  the  foot  hereof  without  payment  of  any  fee,  and  you 
are  entitled  at  your  expense  to  have  a  copy  of  such  petition  furnished  to  yuu. 

Dated  this  day  of 

A.  and  B, 
Address, 

Solicitors  for  the  petitionsrs. 

To  [name  the  persons  to  be  served  pursuant  to  the  above  section]. 
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8.  E.  A.  No.  13. 

^^""    ' '_      Form  of  Nonci  to  be  inserted  in  newBpi^)en  if  directed  porBomnt  to  tbe 

Slat  section. 

(Ttile  at  in  petition). 

By  direction  of  the  Matter  of  the  Rottt  (or  the  Viee-Chanedlor       •  \ 

notice  is  hereby  ^ven  that  an  implication  by  petition  has  been  made  to  &e 
Court  of  the  said  judge  for  a  sale  or  for  powers  to  grant  leases  of  the  aboiiv- 
mentioned  hereditaments  (or  otherwise  according  to  the  circomstaiiceii),  aad 
the  Court  has  directed  the  application  to  be  adjourned  (or  adjourned  tiU  \, 
and  any  person  whether  interested  in  the  estate  or  not»  may  on  or  before 
apply  to  the  said  Court  by  motion  for  leave  to  be  heard  in  oppoeitkm  to  or  m 
support  of  such  application.  The  petition  may  be  inspected  on  applicmtaoa  to 
Messrs.  A,  and  IS.  of  ,  the  solicitors  for  the  petitioners. 
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THE  SETTLED  LAND  ACT,  1882, 

A8  AUKSDKD  BT 

THE  SETTLED  LAND  ACT,  1884. 


45  &  46  Vict.  c.  38. 
47  &  48  Vict.  c.  18. 


An  Act  for  facilitating  Sales,  Leases,  and  other  dispositions 
of  Settled  Land,  and  for  pi'omoting  the  execution  of 
Improvements  thereon. 

Be  it  enacted,  &c. 

I. — PRELIMINARY. 

1. — (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,    45  4  45 
3882.  Vict,  c  88, 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall     ^  ** 
commence  and  take  effect  from  and  immediately  after  the  Short 
thirty-first  day  of  December  one  thousand  eight  hundred  and  <immenc«. 
eighty-two,  which  time  is  in  this  Act  referred  to  as  the  com-  ™®°^ » 
mencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland.^  Extent 

1  Section  30  practically  adds  to  s.  9  of  the  Impi'ovement  of  Land  Act, 
1864  (a\  which  does  apply  to  Scotland,  the  list  of  improvements  con- 
tained in  8.  25  of  this  Act 

This  Act  was  amended  by  the  S.  L.  A.  1884  (6),  which  was  passed  on 
the  3rd  of  July,  1884.  Sections  1,  2,  and  3  of  the  S.  L.  A.  1884,  are  as 
follows : — 

[1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.1         47  &  48 
^  ^  'J        Vict,  a  18, 


(a)  27  &  28  Vict  c.  114.  (6)  47  &  48  Vict  c  18. 


§1. 
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47  k  48    [2.  The  expression  "  the  Act  of  1882  "  used  in  this  Act  means 

^'§2/^'      the  Settled  Land  Act,  1882.] 

-    [3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  con- 

tiktion.  striied  together  as  one  Act,  and  expressions  used  in  this 

47  &  48        Act  are  to  have  the  same  meanings  as  those  attached  by 
*  J  0    *      the  Act  of  1882  to  similar  expressions  used  therein.] 


(Construc- 
tion of 
Act. 


II. — DEFINITIONS. 


45  &  46        2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or 
^  *  g*  O  ^^'  o^^^^  agreement,  covenant  to  surrender,  copy  of  Court  roll, 

! —  Act  of  Parliament,  or  other  instrument,  or  any  number  of 

of^sl'itl'-''  instrument**,  whether  made  or  passed  before  or  after,  or  partly 
ment.  before  and  partly  after,  the  commencement  of  this  Act,^  under 
or  by  virtue  of  which  instrument  or  instruments  any  land,  of 
any  estate  or  interest  in  land,  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of  succession, 
creates  or  is  for  the  purposes  of  this  Act  a  settlement,  and  is 
in  this  Act  referred  to  as  a  settlement,  or  as  the  settlement, 
as  the  case  requires.* 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor  or 
descending  to  the  testator's  heir,  is  for  purposes  of  this 
Act  an  estate  or  interest  coming  to  the  settlor  or  heir  under 
or  by  virtue  of  the  settlement,  and  comprised  in  the  subject  of 
of  the  settlement.' 
Settled  (3.)  Land,  and  any  estate  or  interest  therein,  which  is  the 

subject  of  a  settlement,  is  for  the  purposes  of  this  Act  settled 
land,  and  is,  in  relation  to  the  settlement,  referred  to  in  this 
Act  as  the  settled  land.* 

(4.)  The  determination  of  the  question  whether  land  is 
settled  land,  for  purposes  of  this  Act,  or  not,  is  governed  by 
the  state  of  facts,  and  the  limitations  of  the  settlement,  at 
the  time  of  the  settlement  taking  eflfect.*^ 
Tenant  for  (5.)  The  person  who  is  for  the  time  being,  under  a  settle- 
ment, beneficially  entitled  to  possession  of  settled  land,  for  his 
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life,  is  for  purposes  of  this  Act  the  tenant  for  life  of  that  land,  „f ^  &  46 

1     ,/.,./.  1         1  1  «  Vict.  c.  88, 

and  the  tenant  for  life  under  that  settlement.**  s  2. 

(C.)  If,  in  any  case,  there  are  two  or  more  persons  so  en -- 

titled  as  tenants  in  common,  or  as  joint  tenants,  or  for  other  ren^^fo 
concurrent  estates  or  interests,  they  together  constitute  the  interests, 
tenant  for  life  for  purposes  of  this  Act. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing  J'^*^'"^' 
definitions  shall  be  deemed  to  be  such  notwithstanding  that, 
under  the  settlement  or  otherwise,  the  settled  land,  or  his 
estate  or  interest  therein,  is  incumbered  or  charged  in  any 
manner  or  to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  Trustees  of 
a  settlement,  trustees  with  power  of  sale^  of  settled  land,  or  ment. 
with  power  of  consent  to  or  approval  of  the  exercise  of  such 
a  power  of  sale,  or  if  under  a  settlement  there  are  no  such 
trustees,  then  the  persons,  if  any,  for  the  time  being,  who  are 
by  the  settlement  declared  to  be  trustees  thereof  for  pur- 
poses of  this  Act,  are  for  purposes  of  this  Act  trustees  of  the 
settlement. 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  Capital 
for  the  trusts  and  purposes  of  the  settlement,  is  in  this  Act  °^°^®^' 
referred  to  as  capital  money  arising  under  this  Act. 
(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an  undi-  Land,  &c. 
vided   share  in  land;  income  includes  rents  and 
profits ;  and  possession  includes  receipt  of  income : 
(ii.)  Rent  includes  yearly  or  other  rent,  and   toll,  duty,  Rent, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton, 
or  otherwise;   and,  in   relation  to   rent,  payment 
includes  delivery;   and  fine  includes  premium  or 
fore-gift,  and  any  payment,  consideration,  or  benefit 
in  the  nature  of  a  fine,  premium,  or  fore-gift  : 
(iii.)  Building  purposes  include  the  erecting  and  the  im-  Bmlding. 
proving  of,  and  the  adding  to,  and  the  repairing  of 
buildings;  and  a  building  lease  is  a  lease  for  any 
building  purposes  or  purposes  connected  therewith : 
(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether  Mines  and 

minerals. 
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45  ft  46 
Vict  c.  88, 

§2. 


Miinor. 
Steward. 

Will 

Securities. 
Court. 


Land  com- 
missioners 

PersoDk 


Settle, 
ment. 


already  opened  or  in  work  or  not,  and  include  all 
minerals  and  substances  in,  on,  or  under  the  land,  ob- 
tainable by  underground  or  by  surfieice  working;  and 
mining  purposes  include  the  sinking  and  searchiog 
for,  winning,  working,  getting,  making  merchantable, 
smelting  or  otherwise  converting  or  working  for  the 
purposes  of  any  manufacture,  carrying  away,  and 
disposing  of  mines  and  minerals,  in  or  under  the 
settled  land,  or  any  other  land,  and  the  erection  of 
buildings,  and  the  execution  of  engineering  and 
other  works,  suitable  for  those  purposes;  and  a 
mining  lease  is  a  lease  for  any  mining  purposes  or 
purposes  connected  therewith,  and  includes  a  grant 
or  licence  for  any  mining  purposes :® 

(v.)  Manor  includes  lordship,  and  reputed  manor  or  lordship: 

(vi.)  Steward   includes   deputy  steward,  or  other  proper 
oflScer,  of  a  manor : 

(vii.)  Will  includes  codicil  and  other  testamentaiy  instru- 
ment, and  a  writing  in  the  nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as 
the  Court : 

(x.)  The  Land  Commissioners  for  England  as  constituted  by 
this  Act  are  referred  to  as  the  Land -Commissioners.^ 

(xi.)  Person  includes  corporation. 

»  3l8t  December,  1882. 

2  Compare  the  first  clause  of  s.  2  of  the  S.  E.  A.  1867  (r). 

Where  land  was,  by  settlement,  vested  in  triietees  in  trust  for  a  inife 
for  life,  and  subject  thereto  upon  trusts  under  which  it  had  been 
appointed  to  a  daughter,  who  had  settled  her  reversionary  fee  simple 
Pearson,  J.,  on  petition  by  the  wife,  held  that  the  original  settlement  was 
"  the  settlement "  under  the  S.  L.  A.,  and  that  the  Court,  in  appointing 
trustees,  had  nothing  to  do  with  the  derivative  settlement  (d). 

A  sale  of  the  reversion  does  not  affect  the  question  whether  land  is 
"settled  land"  or  not  (c). 

8  Compare  the  third  clause  of  s.  2  of  the  S.  E.  A,  1877. 


(c)  P.  407,  ajUf. 

{d)  Re  Knotofet,  28  S.  J.  738.   Com- 
par©  Re  Eari  v.  Wehtter,  24  Ch.  D.  144. 


{€)  WliedwrtgU  v.  WaUcer,  28  Ch. 
D.  752. 
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*  Compare  this  sub-section  and  the  definition  of  land  in  sub-section    45  k  46 
10  (i.)  with  the  second  clause  of  s.  2  of  the  S.  E.  A.  1867.    See  notes  to  ^^•'o  ^^' 
8. 1  of  the  V.  and  P.  Act  (/),  and  to  s.  2  (2)  of  the  C.  A.  1881  (g).  ^  ^' 

Where  a  deceased  intestate  partner's  share  in  partnership  land  had  been  Settled 
retained  by  his  administrator,  it  was  held  to  be  *'  settled  land"  (h),  ^*'*^' 

«  See  note  6  to  s.  2  of  the  S.  E.  A.  1877  (i). 

•  See  the  provisions  of  s.  68,  p.  525,  post,  as  to  other  persons  who  are 
to  have  the  powers  of  a  tenant  for  life.  As  to  tenants  for  life  under  dis- 
ability, see  ss.  59  to  62. 

Land  was  devised  to  trustees  for  a  term  upon  tmsts  for  raising  two  Tenant  for 
large  sums  and,  subject  thereto,  to  the  same  trustees  during  the  life  of  X.  "^®* 
upon  trusts  for  management,  and  after  payment  of  expenses  and  out- 
goings, for  payment  of  the  balance  of  the  income  to  X.,  with  remainder 
to  the  children  of  X.  in  tail.    X.  was  held  to  be  a  tenant  for  life  within 
the  S.  L.  A  (k). 

^  Where  there  are  no  trustees  with  a  present  power  of  sale,  it  is  neces-  Trusteeik 
sary  to  obtain  the  appointment,  under  s,  38,  of  trustees  for  the  purposes 
of  the  Act    A  tenant  for  life  will,  in  such  case,  be  restrained  from  selling 
until  an  appointment  has  been  made  (/). 

8  Compare  the  definition  of  "  mining  lease"  in  s.  2  of  the  C.  A.  1881, 
p.  211,  ante, 

^  The  Land  Commissioners  for  England  (mX  as  constituted  by  this  Act,  Land  com- 
are  the  bodies  formerly  known  as  the    Inclosure  Commissioners  for  ™"®^*'°®'* 
England  and  Wales,  the  Copyhold  Commissioners,  and  the  Tithe  Com- 
missioners for  England  and  Wales. 


IlL — SALE;  ENFKANCHISEMENT;  EXCHANGE;  PARTITION. 
GENERAL  POWERS  AND  RE(3ULATI0NS. 

3.  A  tenant  for  life^—  45  &  46 

(i.)  May  sell^  the  settled  land,  or  any  part  thereof,  or  any     53, 

easement,  right,  or  privilege  of  any  kind  over  or  in 

relation  to  the  same ;  and  tena^for 

(ii.)  Where  the  settlement  comprises  a  manor^ — may  sell*  ^'®  ^  ^^ 
the  seignory  of  any  freehold  land^  within  the  manor, 
or  the  freehold  and  inheritance  of  any  copyhold  or 
customary  land,  parcel  of  the  manor,  with  or  without 

if)  P.  158,  ante.  (k)  Be  Jones,  26  Ch.  D.  736. 

(fir)  P.  210,  ante,  (I)   Whedtorigkt  v.  Walker,  23  Ck 

(A)  JU  WtUs,  31  W.  R.  764.  D.  752. 

(0  p.  409,  ante,  (m)  Sec.  48  (1),  p.  516,  post. 
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45  &  46  any  exception  or  reservation  of  all  or  any  mines  or 

ft  3^   *  minerals,^  or  of  any  rights  or  powers  relative  to 

_ mining  purposes,^  so  as  in  every  such  case  to  effect 

an  enfranchisement  ;*  and 
To  ex-  (iii.)  May  make  an  exchange*  of  the  settled  land,  or  any 

^  ^^^^'  part  thereof,  for  other  land,  including  an  exchange 

in    consideration   of   money  paid   for   equality  of 
exchange;  and 
TTo  par-  (iv.)  Where  the  settlement  comprises  an  undivided  share* 

**^"*  in  land,  or,  under  the  settlement,  the  settled  land 

has  come  to  be  held  in  undivided  shares — ^may 
concur  in  making  partition*  of  the  entirety,  includ- 
ing a  partition  in  consideration  of  money  paid  for 
equality  of  partition. 

Powers  of      *  "  The  purport  and  object  of  the  Act  is  to  grant  to  a  tenant  for  life  very 
tenant  for  large  powers  for  his  own  benefit,  and  I  desire  to  construe  the  Act  in  that 
®'  spirit.*'    Fei'  Pearson,  J.  (wi). 

There  is  no  distinction  between  (tdual  tenants  for  life  and  quasi  tenants 
for  life.  "  It  is  sufficient,  in  order  to  exercise  the  powers  of  a  tenant  f(« 
life,  to  be  entitled  to  income,  whether  in  actual  receipt  of  income  or 
not"    Per  Bacon,  V.-C.  (n). 

As  to  persons  who  are  authorized  to  exercise  the  powers  of  a  tenant 
for  life  see  s.  68  and  notes  thereto  (o). 

The  Act  "  prohibits  the  trustees  or  anybody  else  interfering  with  or 
trying  to  fetter  or  contract  the  power  which  in  the  eye  of  the  law  a 
tenant  for  life  ought  to  have  of  selling  the  estate  of  which  he  is  only 
tenant  for  life."  *  *  *  It  is  his  "  right  to  derive  any  benefit  he  can 
from  his  tenancy  for  life,  and  if  he  is  satisfied  that  he  will  derive  a 
larger  benefit  from  the  sale  of  the  estate  than  from  its  enjoyment  in  its 
present  condition,  he  has  a  right  to  have  it  sold."  *  ♦  ♦  «« Xhat 
is  what  is  inseparable  from  his  character  of  tenant  for  life."  Per 
Bacon,  V.-C.  (p). 

"  I  find  nothing  whatever  in  the  Act  which  gives  any  person  entitled 
in  remainder  any  power  of  any  sort  or  description  to  interfere  with  the 
sale  by  a  tenant  for  life.  In  fact,  as  far  as  I  can  see,  the  object  of  this 
Act  is  to  enable  a  tenant  for  Hfe  to  take  out  of  settlement  properties  put 
into  settlement,  and  to  substitute  for  real*  estate  comprised  in  the  settle- 
Cm)  Re  NetccadU,  24  Oh.  D.  137.  (o)  P.  525,  post, 
(n)  Re  Jones,  24  Ch.  D.  686 ;  af-  {p)  Thomas  v.  Williams,  24  Ch.  D. 
firmed  on  appeal,  32  W.  B.  735.               566. 
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ment,  ex  mero  motuy  the  value  of  tbat  in  pound?,  shillings  and  pence."    45  &  46 
Per  Pearsok,  J.  ((/).  ^^^^-  ^^^' 

Therefore  trustees  with  a  power  of  sale  at  the  request  of  the  tenant  for      "  ^ 
life  will  not  be  restrained  from  selling,  at  his  request,  on  the  evidence  of  Opposition 
a  remainderman,  who  sets  up  a  case  of  a  speculative  increase  in  value  in  by 
consequence  of  a  contemplated  railway,  and  the  possible  future  develop-  J^^*°  ^^' 
ment  of  coal  mines  (r). 

The  Act  may  be  the  means  of  a  great  abuse  where  a  tenant  for  life 
extorts  a  fancy  price  for  the  settled  land  from  remaindermen  anxious  to 
keep  it  in  their  family.    See  re  Marlborough  (jj). 

As  to  the  effect  of  this  section  together  with  ss.  56  and  63,  and  ss.  6  and  7 
of  the  S.  L.  A.,  1884,  in  giving  to  a  tenant  for  life  power  to  control  the 
discretion  of  trustees,  see  s.  56,  and  notes  thereto  (t). 

An  order  for  sale  under  the  S.  E.  A.,  1877,  will  prevent  a  tenant  for 
life  from  selling  under  this  Act ;  and,  although  the  Court  would  stay 
proceedings  under  the  order  imder  special  circumstances,  it  will  not  do 
80,  merely  because  a  sale  out  of  Court  under  the  S.  L.  A.  would  be 
cheaper  (w). 

^  ^  The  principal  mansion  house  on  any  settled  land,  and  the  demesnes  Mansion 
thereof,  and  other  lands  usually  occupied  therewith,"  cannot  be  sold  or  excepted, 
leased  by  the  tenant  for  life,  "  without  the  consent  of  the  trustees  of  the 
settlement,  or  an  order  of  the  Court.**    See  s.  15  (x). 

3  See  the  definition  of  "  land  "  in  s.  2,  sub-s.  10  (i.)  (y),  "  manor  "  in  s.  2, 
8ub-s.  10  (v.)  (z),  and  ** mines  and  minerals"  and  ** mining  purposes"  io 
8.  2,  sub-s.  10  (iv.)  (a). 

^  A  tenant  for  life  has  not  only  express  powers  of  sale,  exchange  and 
enfranchisement,  but  also  an  express  power  of  partition,  so  that  the 
question  whether  a  power  of  sale  and  exchange  authorizes  a  partition  is 
no  longer  a  difficulty.    See  Dart,  V.  &  P.  (5th  ed.),  78. 

*  As  to  the  raising  of  money  for  enfranchisement,  or  equality  of 
exchange,  or  partition,  see  s.  18  (6).    See  also  s.  19,  and  notes  thereto  (c). 

4. — (1.)  Every  sale  shall  be  made  at  the  best  price  that    45  &  46 
can  reasonably  be  obtained.^  «  a     ' 

(2.)  Every  exchange  and  every  partition  shall  be  made  for  ^~t~ — 
the  best  consideration  in  land  or  in  land  and  money  that  can  tions  re- 
reasonably  be  obtained.  ^^^ 


sale,  en- 


iq)  Wheelwright  v.  WaUcer,  81  W.  {x)  P.  486,  post, 

K.  864.  iy)  P.  473,  ante, 

(r)  ThomoM  v.  WiUtami,  24  Cb.  D.  (z)  P.  474,  ante, 

658.  (et)  P.  473,  anU. 

{8)  28S.  J.  764.  (6)  F.4S8,  post, 

it)  P.  522,  potL  (c)  P.  489,  pott, 

(tt)  Re  Barrelladen,  32  W.  R.  194. 
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,,f^  *  ^fo       (^')  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and 
Vict.  c.  88,    .  ^  ^  ,  .  o 

g  4,      either  by  auction  or  by  pnvate  contract/ 

--      —      (4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings 

ment,        and  buy  in  at  an  auction. 

mndpw>**       (5.)  A  sale,  exchange,  or  partition  may  be  made  subject  to 

tition.        any  stipulations  respecting  title,  or  evidence  of  title,  or  other 
things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction  or 
reservation  with  respect  to  building  on  or  other  user  of  land,* 
or  with  respect  to  mines  and  minerals,^  or  with  respect  to  or 
for  the  purpose  of  the  more  beneficial  working  thereof,  or 
with  respect  to  any  other  thing,  may  be  imposed  or  reserved 
and  made  binding,  as  far  as  the  law  permits,  by  covenant^ 
condition,  or  otherwise,  on  the  tenant  for  life  and  the  settled 
land,  or  any  part  thereof,  or  on  the  other  party  and  any  land 
sold  or  given  in  exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without  a 
re-grant  of  any  right  of  common  or  other  right,  easement,  or 
privilege  theretofore  appendant  or  appurtenant  to  or  held  or 
enjoyed  with  the  land  enfranchised,  or  reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in  exchange 
for  land  out  of  England.* 

Compare  this  and  the  previous  section  with  ss.  16  an  1 19  of  the  S.  £.  A., 
1877  (rf). 

^  Under  s.  53  a  tenant  for  life  is  a  trustee  for  remaindermen ;  and  in 
order  to  render  valid  a  sale,  exchange  or  partition,  as  between  tenant 
for  life  and  remaindermen,  the  conditions  prescribed  by  sub-ss.  1, 2,  and 
8,  must  be  strictly  complied  with.  But  a  purchaser  in  good  faith  from 
a  tenant  for  life  is  protected  by  s.  54,  p.  521,  post. 

*  The  Court  may  authorise  trustees  selling  on  belialf  of  an  infant  under 
8.  60  to  sell  out  of  Court  (c). 

»  For  definition  of  **land,"  see  s.  2,  sub-s.  10  (L)  (/),  and  '*  mines  and 
minerals/'  see  s.  2,  sub-s.  10  (iv.)  (g), 

*  Compare  s.  23  (h), 

(d)  Pp.  419,  422,  ante.  {/)  P.  473,  anU. 

(e)  Re  PHce;  Leighton  v.  Price,  32        {g)  P.  473,  anU. 
W.  R.  1009.  (A)  P.  495,jpoit 
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SPECIAL  POWERS. 

6.  Where  on  a  sale,  exchange,  or  partition  there  is  an    45  &  46 
incumbrance  affecting  land  sold  or  given  in  exchange  or  on  ^*g* £*  ^^' 
partition,  the  tenant  for  life,  with  the  consent  of  the  incum-  ' 
brancer,  may  charge  that  incumbrance  on  any  other  part  of  Transfer 
the  settled  land,  whether  already  charged  therewith  or  not,  brance«  on 
in  exoneration  of  the  part  sold  or  so  given,  and,  by  conveyance  ^°^  ^^^ 
of  the  fee  simple,  or  other  estate  or  interest  the  subject  of 
the  settlement,  or  by  creation  of  a  term  of  years  in  the  settled 
land,  or  otherwise,  make  provision  accordingly. 

See  s.  24  (6),  p.  496,  post. 


poipoees. 


IV. — LEASES. — GENERAL  POWERS  AND  REGULATIONS. 

6.  A  tenant  for  life  may  lease^  the  settled  land,  or  any  part    45  &  46 
thereof,  or  any  easement,  right  or  privilege  of  any  kind,  over  '^"^^  ^^» 

or  in  relation  to  the  same,  for  any  purpose  whatever,  whether — 

involving  waste  or  not,  for  any  term  not  exceeding —  tenwat  for 

(i.)  In  case  of  a  building  lease,*  ninety-nine  years :  life  to 

(ii.)  In  case  of  a  mining  lease,'  sixty  years :  orJSL^ 

(iii.)  In  case  of  any  other  lease,  twenty-one  years.  orbnilding 

or  mining 

*  See  the  provisions  contained  in  s.  10  (i)  ^  to  the  variation  of  build- 
ing or  mining  leases  according  to  the  circumstances  of  the  district. 

Formerly,  a  tenant  for  life  with  powers  of  sale  and  leasing,  could  sell 
or  lease  to  a  trustee  for  himself  (j).  But,  now,  inasmuch  as,  under  s.  53, 
ho  is  a  trustee  for  all  parties  entitled  imder  the  settlement,  he  cannot 
directly  or  indii-ectly  sell  or  lease  to  himself,  at  any  rate  without  the 
sanction  of  tlie  Court. 

*  For  the  definition  of  "  building-lease,"  see  s.  2,  sub-s.  10  (iii.)(^).  This 
definition  apparently  includes  a  repairing-lease.  See,  also,  note  5  to 
s.  18  of  C.  A.  1881  (l). 

»  For  the  definition  of  "mining-lease,"  see  s.  2,  sub-s.  10  (iv.)  (m). 

(i)  P.  482,  pott  (k)  P.  473,  ante. 

(;•)  Dwi,  V.  &  P.   (5th  ed.)  37 ;  (/)  P.  248,  ante. 

WiUon  V.  SeweU,  4  Burr.  1979;  Sugd.  (m)  P.  473,  ante. 
Pow.  7th  ed.;  App.  p.  651. 
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f^*  ^38      '^'^i^')  E^'cry  lease  shall  be  by  deed,  and  be  made  to  take 
jy^    '  eflfect  in  possession  not  later  than  twelve  months  after  its 

tioM  re«.        (2.)  Every  lease  shall  reserve  the  best  rent^  that  can  reason- 
l^ir*      ^^'^  ^^  obtained,  regard  being  had  to  any  fine  taken,  and  to 
genenOljr.   any  money  laid  out  or  to  be  laid  out  for  the  benefit  of  the 
By  deed,    settled  land,  and  generally  to  the  circumstances  of  the  case. 
Covenants.      (*^)  ^^'^^7  l^^se  shall  contain  a  covenant  by  the  lessee  for 

payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent 

not  being  paid  within  a  time  therein  specified  not  exceeding 

thirty  days. 
Counter-        (4.)  A  counterpart  of  every  lease  shall  be  executed  by  the 
^'^^  '  lessee  and  delivered  to  the  tenant  for  life ;  of  which  execution 

and  delivery  the  execution  of  the  lease  by  the  tenant  for  life 

shall  be  suflScient  evidence.' 
Protection      (5)  A  statement,  contained  in  a  lease  or  in  an  indorsement 
^^^^'    thereon,  signed  by  the  tenant  for  life,  respecting  any  matter 

of  fact  or  of  calculation  under  this  Act  in  relation  to  the  lease, 

shall,  in  favour  of  the  lessee  and  of  those  claiming  under  him, 

be  sufficient  evidence  of  the  matter  stated.* 

S.  4  of  the  S.  L.  A.  1844,  is  as  follows  :— 

47  k  48    [4.  A  fine  received  on  the  grant  of  a  lease  under  any  power 
Vict,  a  18,      conferred  by  the  Act  of  1882  is  to  be  deemed  capital  money 

! arising  under  that  Act] 

Fine  on  a 

*^1°  ^  ^^^^  provisions  of  this  section,  an<l  s.  6,  may  be  usefully  compared 

money.       with  8.  4  of  the  S.  E.  A.  1877,  under  which  leases  may  be  authorised  by 

the  Court,  and  with  s.  46,  of  the  same  Act  (n),  which  authorises  tenants 

for  life  lo  grant  leases  as  to  land  in  England  for  twenty-one  years,  and  as 

to  land  in  Ireland  for  thirty-five  years. 

*  See  Ee  Rawlins  (o). 

»  Compare  s.  48  of  the  S.  E.  A  1877,  p.  450,  ante. 

*  Compare  s.  64  of  this  Act,  p.  621,  poet 

As  to  the  effect  upon  powers  of  leasing  under  this  Act  and  the  S.  E.  A 
1877,  of  an  assignment  of  a  life  estate^  see  s.  50  (p). 

(n)  P.  448,  anU.  {p)  P.  518,  post 

(o)  L.  R.  1  Eq.  286. 
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BUILDING  LEASES/ 

8. — (1.)  Every  building  lease  shall  be  made  partly  in  con-    45  &  46 
sideration  of  the  lessee,  or  some  person  by  whose  direction    '» *g     ' 

the  lease  is  granted,  or  some  other  person,  having  erected,  or 

agreeing  to  erect,  buildings,  new  or  additional,  or  ^^'Ving  ^^^^I^^ 
improved  or  repaired,  or  agreeing  to  improve  or  repair  build-  pectirg 
ings,  or  having  executed,  or  agreeing  to  execute,  on  the  land  i^es?^ 
leased,  an  improvement  authorised  by  this  Act,  for  or  in  con-  Considera- 
nection  with  building  purposes.  p°"' 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than  com  rent, 
the  rent  ultimately  payable,  may  be  made  payable  for  the 
first  five  years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots,  the  Apportion- 
entire  amount  of  rent  to  be  ultimately  payable  may  be  appor-  ™nt*on 
tioned  among  the  lots  in  any  manner ;  save  that —  leases  iu 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less 

than  ten  shillings ;  and 
(iL)  The  total  amount  of  the  rents  reserved  on  all  leases 
for  the  time  being  granted  shall  not  be  less  than 
the  total  amount  of  the  rents  which,  iu  order  that 
the  leases  may  be  in  conformity  with  this  Act, 
ought  to  be  reserved  in  respect  of  the  whole  land  for 
the  time  being  leased  ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one- 
fifth  part  of  the  full  annual  value  of  the  land  com- 
prised in  that  lease  with  the  buildings  thereon 
when  completed. 

1  For  definition  of  "building-lease**  see  s.  2,  eaib-e.  10  (iii.)  (7).  And 
for  the  provisions  as  to  the  variation  of  building-leases  according  to  the 
circumstances  of  the  district,  see  s.  10  (r). 


MINING  LEASES. 

9. — (1.)  In  a  mining  lease^ —                                                   45  k  46 
(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to^^j'gf^^' 
vary  according  to  the  acreage  worked,  or  by  or — 

Regnla- 
{q)  P.  478,  ante,  {r)  P.  482,  pest.  tions  re«. 

1  I 
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45&46 
Vict  c  38, 

§9. 

pecting 
mining 
leases. 
Royalty. 
Fixed  rent. 


Improve- 
ments. 


according  to  the  quantities  of  any  mineral  or  sub- 
stance gotten,  made  merchantable,  converted,  carried 
away,  or  disposed  of,  in  or  from  the  settled  land,  or 
any  other  land,  or  by  or  according  to  any  facilities 
given  in  that  behalf;  and 
(ii.)  A  fixed  or  minimum  rent  may  be  made  payable,  with 
or  without  power  for  the  lessee,  in  case  the  rent 
according  to  acreage  or  quantity,  in  any  specified 
period  does  not  produce  an  amount  equal  to  the 
fixed  or  minimum  rent,  to  make  up  the  deficiency  in 
any  subsequent  specified  period,  free  of  rent  other 
than  the  fixed  or  minimum  rent 
(2.)  A  lease  may  be  made  pailly  in  consideration  of  the 
lessee  having  executed,  or  his  agreeing  to  execute, 
on  the  land  leased,  an  improvement  authorised  by 
this  Act,  for  or  in  connection  with  mining  purposes. 
>  For  the  definition  of  "  mining-lease ''  and  "  mining-purposes,"  see  &  2, 
8iib-8.  10  (iv.)  (j*).    And,  for  the  provisions  as  to  the  variation  of  mining- 
leases  accortling  to  the  circumstaoces  of  tlie  district,  see  s.  10. 


45&46 
Vict  c.  38, 

§ia 

Variation 
of  building 
or  mining 
leases 
according 
to  custom 
of  district 


LONG   DUILDINQ  AND  MINING  LEASES. 

10. — (1.)  Where  it  is  shown  to  the  Court  ^  with  respect  to 
the  district  in  which  any  settled  land  is  situate,  either — 
(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or 
granted  for  building  or  mining  purposes  for  a  longer 
term  or  on  other  conditions  than  the  term  or  condi- 
tions specified  in  that  behalf  in  this  Act/  or  in 
perpetuity ;  or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building 
or  mining  purposes  of  land  therein,  except  for  a 
longer  term  or  on  other  conditions  than  the  term 
and  conditions  specified  in  that  behalf  in  this  Act, 
or  except  in  perpetuity; 
the  Court  may,*  if  it  thinks  fit,  authorise  generally  the  tenant 
for  life  to  make  from  time  to  time  leases  or  grants  of  or 
affecting  the  settled  land  in  that  district,  or  parts  thereof,  for 
any  term  or  in  perpetuity,  at  fee-farm  or  other  rents,  secured 
(#)  P.  473,  ant€. 
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by  condition  of  re-entry,  or  otherwise,  as  in  the  order  of  the  ^^^  *  *!- 
Court  expressed,  or  may,^  if  it  thinks  fit,  authorise  the  tenant     ft  jQ^ 

for  life  to  make  any  such  lease  or  grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any 
direction  in  the  order  of  the  Court  to  the  contrary,  each  of 
his  successors  in  title  being  a  tenant  for  life,  or  having  the 
powers  of  a  tenant  for  life  under  this  Act,  may  make  in  any 
case,  or  in  the  particular  case,  a  lease  or  grant  of  or  aflFecting 
the  settled  land,  or  part  thereof,  in  conformity  with  the  order. 

*  This  is  an  extension  of  tlie  power  conferred  on  the  Court  by  s.  4  (1)  of 
the  S.  R  A.  1877,  p.  410,  ante.    See  that  section  and  cases  cited  thereunder. 

Applications  under  s.  4  of  the  S.  K  A.  1877  are  to  be  made  by 
petition  (ie). 

*  Applications  under  the  S.  L.  A.  1882  may  be  either  by  petition  or 
summons  (x) ;  but  if  a  petition  is  presented  without  the  authority  of  the 
judge,  no  costs  beyond  the  costs  of  a  summons  are  to  be  allowed  (»/). 


MINING  LEASES— PART  OF  RENT  CAPITALISED. 

U,  Under  a  mining  lease,  whether  the  mines  or  minerals    45  &  46 
leased  are  already  opened  or  in  work  or  not,  unless  a  contrary     a  jj    ' 

intention  ^  is  expressed  in  the  settlement,  there  shall  be  from 

time  to  time  set  aside,  as  capital  money  arising  under  this  ^JJ^T 
Act,  part  of  the  rent  as  follows,  namely, — where  the  tenant  r«nt  to  be 
for  life  is  impeachable  for  waste  ^  in  respect  of  minerals,  three  as  capital, 
fourth*  parts  of  the  rent,  and  otherwise  one  fourth*  part 
thereof,  and  in  every  such  case  the  residue  of  the  rent  shall 
go  as  rents  and  profits. 

Compare  the  latter  portion  of  s.  4  (3)  of  the  S.  E.  A.  1877  (2). 

1  Where  a  settlement  conferred  upon  trustees  power  to  grant  mining 
leases  and  authorised  them  to  receive  all  rents  and  profits,  and  to  apply 
them  in  payment  of  expenses  of  management  and  for  the  maintenance 
of  an  infant  tenant  in  tail,  and  for  other  purposes,  Pearson,  J.,  held 
that  a  "  contrary  intention  '*  was  expressed,  and  that  the  rents  under 
mining-leases  were  to  be  paid  to  the  trustees  and  dealt  with  as  directed 
by  the  settlement  (a). 

*  As  to  payment  of  capital  money,  see  s.  22  (6). 

Compare  s.  4  of  the  S.  L.  A.  1884  (c). 

(u)  S.  E.  A.,  B.  28,  p.  435.  (a)  Re  Newcastle,  24  Ch.  D.  129. 

(«)  Sect.  46  (3),  p.  514,  post.  (6)  P.  494,  poa, 

(y)  S.  L.  A.  Orders,  R.  2.  (c)  P.  480,  ante, 
(z)  P.  412,  ante, 

Il2 
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45&46 
Vict  c.  88, 

§12. 

Leasing 
powers  for 
special 
objects. 
Predeces- 
sor's con- 
tract. 

Covenant 
for  re- 
nenraL 

Confinna- 
tion  of 
lease. 


LEASES — SPECLAL  POWERS. 

12.  The  leasing  power  of  a  tenant  for  life  extends  to  the 
making  of — 

(i.)  A  lease  for  giving  effect  to  a  contract  ^  entered  into  by 
any  of  his  predecessors  in  title  for  making  a  lease, 
which,  if  made  by  the  predecessor,  would  have  been 
binding  on  the  successors  in  title  ;^  and 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,^ 
performance  whereof  could  be  enforced  against  the 
owner  for  the  time  being  of  the  settled  land ;  and 

(iii.)  A  lease  for  confirming,^  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable;  but  so  that  every 
lease,  &s  and  when  confirmed,  shall  be  such  a  lease 
as  might  at  the  date  of  the  original  lease  have  been 
lawfully  granted,  under  this  Act,  or  otherwise,  as 
the  case  may  require. 

*  As  to  contracts,  see  also  a.  31  and  notes  thereto  (rQ. 


45^46 
Vict  c.  38, 

§13. 

Surrender 
and  new 
grant  of 
leases. 

Apportion- 
ment of 
reut. 


New  lease. 


LEASES— SURRENDEliS. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without 
consideration,  a  surrender  of  any  lease  of  settled  land,  whether 
made  under  this  Act  or  not,  in  respect  of  the  whole  land 
leased,  or  any  part  thereof,  with  or  without  an  exception  of 
all  or  any  of  the  mines  and  minerals  therein,  or  in  respect  of 
mines  and  minerals,  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the 
land  or  mines  and  minerals  leased,  the  rent  may  be  appor- 
tioned. 

(3.)  On  a  sunender,  the  tenant  for  life  may  make  of  the 
land  or  mines  and  minerals  surrendered,  or  of  any  part  thereof, 
a  new  or  other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land 
or  mines  and  minerals,  and  may  reserve  any  apportioned  or 
other  rent. 

(d)  P.  508,  |>o«^ 
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(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  ^^  *  ^^ 
lease,  whether  for  the  same  or  for  any  extended  or  other    s  ^3^  ' 

term,  and  whether  or  not  subject  to  the  same  or  to  any  other  — 7" 

covenants,  provisions,  or  conditions,  the  value  of  the  lessee's  lessee's 
interest  in  the  lease  surrendered  may  be  taken  into  account  Jj^^^^ 
in  the  determination  of  the  amount  of  the  rent  to  be  reserved, 
and  of  any  fine  to  be  taken,  and  of  the  nature  of  the  cove- 
nants, provisions,  and  conditions  to  be  inserted  in  the  new  or 
other  lease. 

(6.)  Every  new  or  other  lease  shall  be-in  conformity  with 
this  Act. 

This  is  an  extension  of  the  provisions  of  s.  7  of  the  S.  E.  A.  1877  (e). 
Sab-sect.  5  settles  a  question  which  arose  imder  that  section  in  accord- 
ance with  Re  BaiDlins(f), 


LEASES— COPYHOLDS.^ 


14, — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  copy-    45  &  46 
hold  or  customary  land,  parcel  of  a  manor  comprised  in  the    5  V4   ' 

settlement,  a  licence  to  make  any  such  lease  of  that  land,  or ^ 

of  a  specified  part  thereof,  as  the  tenant  for  life  is  by  this  ^^^^o* 
Act  empowered  to  make  of  freehold  land.^  copy- 

(2.)  The  licence  may  fix  the  annual  value  whereon  fines,  u^noM 
fees,  or  other  customary  payments  are  to  be  assessed,  or  the  for  leasing, 
amount  of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of  the 
manor,  of  which  entry  a  certificate  in  writing  of  the  stewai'd 
shall  be  sufficient  evidence. 

»  Compare  s.  9  of  the  S.  K  A.  1877  (g), 

*  The  effect  of  this  Act  as  to  leases  of  copyholds  appears  to  be  as 
follows  :— 

Snbject  to  the  rights  of  the  lord,  a  tenant  for  life  of  copyholds  may, 
under  the  preceding  sections,  grant  such  a  lease  as  a  tenant  for  life  of  free- 
holds may  grant.   But  if  any  such  lease  is  contrary  to  the  customs  of  the 

{e)  P.  414,  ante.  (5)  P.  414,  anU. 

if)  L.  R.  1  Eq.  286. 
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4$  k  ifi  manor,  it  will  be  a  ground  of  forfeiture  unless  the  licence  of  the  lord  has 
rSa  ^^^"  obtained.  Where  the  manor  is  not  in  settlement,  the  lord  may,  of 
"  *  courw*,  give  a  licence  authorising  any  lease  he  pleases  by  a  copyholder. 
But  where  the  manor  is  in  settlement,  the  tenant  for  life  of  the  manor 
can,  under  s.  14,  license  only  such  leases  by  copyholders — whether 
tennntH  for  life  or  not — as  he  could  himself  grant  of  freehold  land  under 
the  earlier  sections  of  the  Act. 


45&4Q 
Vict  c.  38, 

§15, 

Jlestric- 
tioD  M  to 
mansion 
hooae, 
park,  kc 


V. — SALES,  ETC. 
MANSION  AND  PARK. 

16.  Notwithstanding  anything  in  this  Act,^  the  principal 
mansion  house*  on  any  settled  land,  and  the  demesnes 
thereof,  and  other  lands  usually  occupied  therewith,  shall  not 
be  sold  or  leased^  by  the  tenant  for  life,  without  the  consent 
of  the  trustees  of  the  settlement,  or  an  order  of  the  Court* 

1  As  to  leases,  compare  s.  46  of  the  S.  E.  A.  1877  (h). 

2  No  judicial  interpretation  has  yet  been  placed  upon  the  words  "prin- 
cipal mansion  house  "  in  this  section.  The  views  expressed  by  Je^kl, 
M.R.,  on  a  eale  under  the  S.  E.  A.  1877  as  to  what  constituted  a  "family 
mansion"  (i)  would  probably  not  be  adopted  in  construing  this  section. 

2  It  is  worthy  of  note  that  this  section  does  not,  in  terms,  extend 
to  an  exchange,  partition,  mortgage,  or  charge. 

*  An  order  of  the  Court  can,  in  a  proper  case,  be  obtained  on  summons 
served  on  the  trustees.  As  to  what  constitutes  a  proper  case,  some  guide 
may  be  aflforded  by  a  reference  to  CanuUn  v.  Murray  (k). 

Where  certain  heirlooms  were,  by  will,  directed  to  be  kept  in  a  settled 
mansion,  a  summons  asking  for  liberty  to  sell  the  house  was  ordered  to 
be  amended  so  as  to  include  the  heirlooms  ;  and  leave  was  given  to  the 
tenant  for  life  to  bid  for  them  (f). 

It  would  appear  that  where  a  tenant  for  life  is  an  infant,  the  trustees 
of  the  settlement  have  under  this  section  and  s.  60  absolute  power  to 
sell  or  lease  the  principal  mansion  house,  &c.,  but  they  cannot  be  advised 
to  do  80  without  the  sanction  of  the  Court 


STREETS  AND  OPEN  SPACES.^ 


45  k  40       Ig.  On  or  in  connection  with  a  sale  or  grant  for  building 

8  16.  '  purposes,  or  a  building  lease,  the   tenant  for  life,  for   the 

general  benefit  of  the  residents  on  the  settled  land,  or  on  any 

Dedication         .   .,  /.g 

for  BtrettB,  part  thereof,^— 


(h)  p.  448,  ante. 

{%)  Re  Spurway,  10  Ch.  D.  230  - 


(1c)  27  S.  J.  (552. 
233.  (0  Ee  Brown,  W.  N.  (1S84),  157, 
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(i.)  May  cause  or  require  any  parts  of  the  settled  land  to ^5*  46 
be   appropriated   and   laid   out  for  streets,  roads,     |  j^g^ 

paths,  squares,  gardens,  or  other  open  spaces,  for  the 

use,  gratuitously  or  on  payment,  of  the  public  or  of  g^^^  ^c. 
individuals,  with  sewers,  drains,  watercourses,  fencing, 
paving,  or  other  works  necessary  or  proper  in  con- 
nection therewith ;  and 

(ii.)  May  provide  that  the  parts  so  appropriated  shall  be  Vesting  in 
conveyed  to  or  vestod  in  the  trustees  of  the  settle- 
ment, or  other  trustees,  or  any  company  or  public 
body,  on  trusts  or  subject  to  provisions  for  securing 
the  continued  appropriation  thereof  to  the  purposes 
aforesaid,  and  the  continued  repair  or  maintenance 
of  streets  and  other  places  and  works  aforesaid,  with 
or  without  provision  for  appointment  of  new  tnistees 
when  required ;  and 

(iii.)  May  execute  any  general  or  other  deed  necessary  or  Inrolncent 
proper  for  giving  effect  to  the  provisions  of  this  ^ 
section  (which  deed  may  be  inrolled  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature),  and 
thereby  declare  the  mode,  terms,  and  conditions  of 
the  appropriation,  and  the  manner  in  which  and  the 
persons  by  whom  the  benefit  thereof  is  to  be  en- 
joyed, and  the  nature  and  extent  of  the  privileges 
and  conveniences  granted. 

1  Compare  the  powers  given  to  tenants  for  life  and  others  by  the 
Schools  Sites  Act,  1841  (I),  the  Consecration  of  Churchyards  Act,  1867  (?)i), 
and  the  Places  of  Worship  Sites  Acts,  1873  (n)  and  1882  (o) ;  and  see 
Dart,  V.  &  P.  (p). 

2  It  will  be  observed  that  the  appropriation  of  settled  land  for  the 
purposes  mentioned  in  this  section  is  only  authorised  "  on  or  in  con- 
nection with  a  sale  or  grant  for  building  purposes  or  a  biulding  lease," 
and  that  it  must  be  "  for  the  general  benefit  of  the  residents "  on  the 
settled  land.    In  cases  which  do  not  come  either  within  this  section  or 

(l)  4  &  5  Vict  c.  38.  (o)  45  &  46  Vict  c.  21. 

{m)  30  &  31  Vict.  c.  133.  {p)  5th  ed.  p.  15. 

(»)  36  &  37  Vict  c.  50. 
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45  &  46    within  any  of  the  statutes  mentioned  in  the  preceding  note,  it  will  be 
^^q\%^^*  neces^sary  to  apply  to  the  Court  under  ss.  20  and  21  of  the  S.  E.  A. 
8^^'      1877  (y). 


SURFACE  AND  MINERALS  APART.^ 

45  &  46  17. — (l.)  A  sale,  exchange,  partition,  or  mining  lease,*  may 
8  17  '  ^^  made  either  of  land,  with  or  without  an  exception  or 
reservation  of  all  or  any  of  the  mines  and  minerals  therein,* 


deau"*^    or  of  any  mines  and  minerals,  and  in  any  such  case  with  or 

with  Bur-    without  a  grant  or  reservation  of  powers  of  working,  way- 

ininerais     leavcs  or  rights  of  way,  rights  of  water  and  drainage,  and 

with  or      other  powers,  easements,  rights,  and  privileges  for  or  incident 

without      ,  ^  .,.,,..  .         ,     . 

way-         to  or  connected  with  mmmg  purposes,  in  relation  to  the 

leaves,  Ac.  gentled  land,  or  any  part  thereof,  or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to  and 

in  consideration  of  the  reservation  of  an  undivided  share  in 

mines  or  minerals. 

1  Compare  s.  19  of  the  S.  R  A.  1877  (r). 

*  For  the  general  powers  of  a  tenant  for  life  as  to  sale,  exchange,  and 
partition  of  land,  see  bs.  3  and  4  («) ;  and  as  to  mining  leases,  ss.  6  and 
7  (t),  and  ss.  9  to  11  (u\  and  the  notes  thereto. 

3  Wliere  trustees  of  a  settlement  had  a  power  of  sale,  but  such  power 
did  not  authorise  them  to  sell  surface  land  apart  from  minerals,  it  was 
hehl  that  they  could  do  so  under  this  section  and  s.  60,  and  that,  as  in  so 
doing,  they  would  sell  under  the  S.  L.  A.  and  not  under  the  settle- 
ment, the  consent  to  a  sale  prescribed  by  the  settlement  was  not  neceft- 
sary  {x\ 


MORTGAGE. 


45  &  46  18.  Where  money  is  required  for  enfranchisement,  or  for 
S  18  *  equality  of  exchange  or  partition,  the  tenant  for  life  may 
raise  the  same  on  mortgage  of  the  settled  land,  or  of  any 


Moxtgage 
for 


(o)  P.  422—3,  ante,  (w)  Pp.  481,  433,  ante. 

(r)  P.  422,  ante,  (x)  Re  NevKotOe,  24  Ch.  D.  12»— 

(«)  Pp.  475,  477,  ante,  142. 

(0  Pp.  479—80,  ante. 
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part  thereof,  by  conveyance  of  the  fee  simple,  or  other  estate  ^5  k  46 
or  interest  the  subject  of  the  settlement,  or  by  creation  of  a    o  jg^ 

term  of  years  in  the  settled  land,  or  otherwise,^   and  the ^ — 

money  raised   shall  be  capital  money  ^  arising  under  this  money,"'&c 
Act.3 

^  The  mortgagee  is  not  concerned  to  see  that  the  money  advanced  by 
iim  is  wanted  for  the  purposes  specrfied  in  this  section  if  ho  obtains 
the  receipt  of  the  trustees  of  the  settlement  (i/\ 

*  It  must  be  paid  either  to  the  trustees  or  into  Court  (z\  and  not  to 
the  tenant  for  life. 

3  It  will  be  observed  that  the  power  to  mortgage  under  this  section  is 
limited  to  (Jases  where  money  is  required  for  enfranchisement,  equality 
of  exchange  or  partition.  It  does  not  authorise  a  mortgage  to  raise 
money  for  improvements  under  s.  25  ;  but  this  can  be  done  under  the 
Improvement  of  Land  Act,  1864  (a),  as  amended  by  s.  30  of  the  S.  L.  A. 
1882  (6).  But  when  more  money  has  been  raised  for  any  purpose 
authorised  by  this  section  than  is  actually  required  for  such  purpose, 
the  provision  that  it  shall  be  capital  money  arising  under  the  Act,  when 
read  with  s.  21  (iiL),  will  authoriae  the  application  of  any  surplus  in  pay- 
ment for  any  improvement  mentioned  in  s.  25.  A  mortgage  to  raise 
money  for  costs,  charges,  and  expenses  may  be  authorised  by  the  Court 
under  a.  47  (c). 


UNDIVIDED  SHARES. 


19.  Where  the  settled  land  comprises  an  undivided  share    45  &  46 
in  land,  or  under  the  settlement,  the  settled  land  has  come  ^<^    ft  1  g    ' 

be  held  in  undivided  shares,  the  tenant  for  life  of  an  undivided 

share  may  join  or  concur,^  in  any  manner  and  to  any  extent  ^'J.e^fn 
necessary  or  proper  for  any  purpose  of  this  Act,  with  any  exercise  of 
person  entitled  to  or  having  power  or  right  of  disposition  of  ^  undi." 
or  over  another  undivided  share.  ^}^^ 

share. 

1  Under  s.  2  (5  and  6)  where  two  or  more  persons  are  for  the  time 

being  under  a  settlement  beneficially  entitled  to  possession  of  settled 

land  as  tenants  in  common  or  as  joint  tenants  or  for  other  concurrent 

estates  or  interests,  they  together  constitute  a  tenant  for  life  for  the  pur- 

(y)  Sect.  40,  p.  510,  port,  (h)  P.  602,  post, 

(2)  Sect.  22,  p.  494,  post.  (c)  P.  516,  poit. 

(a)  27  &  28  Vict.  c.  114. 
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45  &  46    poses  of  tLis  Act.     A  person  entitled  for  life  to  an  undivided  share  in 

^R^IO^^*  settled  land  cannot,  therefore,  deal  alone  with  the  fee.      The  person 

"  ^^*     entitled  to  the  other  undivided  share  must  join  or  concur  with  him  in 

accordance  with  the  provisions  of  this  section,  and  in  that  case  a  sale  can 

be  carried  out  without  any  application  to  the  Court  under  the  Partition 

Act?. 

Where  all  persons,  constituting  the  tenant  for  life  of  the  entirety,  will 
not  concur  in  a  sale  under  the  S.  L.  A.  it  will  still  be  necessary  to  have 
recourse  to  proceediugs  under  the  Partition  Acts  (d). 

Where  some  of  them  are  infants,  the  trustees  of  the  settlement 
can  act  for  them  under  e.  60  (e) ;  and  the  Court  will,  if  necessary, 
appoint  trustees  under  s.  38  (/). 


CONVEYANCE. 


45  k  46        20. — ( I .)  On  a  sale,  exchange,  partition,  lease,  mortgage, 

8^20^^'  or  charge,  the  tenant  for  life  may,  as  regards  land  sold,  given 

^-  — 1-  in  exchange  or  on  partition,  leased,  mortgaged,  or  charged,  or 

UoSof  sale  i^^^^ndcd  so  to  be,  including  copyhold  or  customary  or  lease- 

lease,  &c.,'  hold  land  vested  in  trustees,  or  as  regards  easements  or  other 

vev^^e.     rights  or  privileges  sold  or  leased,  or  intended  so  to  be,  convey 

or  create  the  same  by  deed,  for  the  estate  or  interest  the 

subject  of  the  settlement,  or  for  any  less  estate  or  interest,  to 

the  uses  and  in  the  manner  requisite  for  giving  effect  to  the 

sale,  exchange,  partition,  lease,  mortgage,  or  charge. 

Validity  of      (2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and 

deeds.        j^j  which  it   is   cxprcssod   or  intended   to  operate  and  can 

operate  under  this  Act,  is  effectual  to  pass  the  land  conveyed, 

or  the  easements,  rights,  or  privileges  created,  discharged  from 

all  the  limitations,  powers,  and  provisions  of  the  settlement, 

and  from  all  estates,  interests,  and  charges  subsisting  or  to 

arise  thereunder,  but  subject  to  and  with  the  exception  of-— 

Excep.  (i.)  AH  estates,  interests,  and  charges  having  priority  to  the 

settlement;  and 

(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges 

id)  r.  108,  ante,  if)  Re  WeOs,  31  W.  R.  761 

(c)  P.  627,  Tost. 


tion9. 
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as    have  beea  conveyed  or  created  for  securing    f 5  &  46 
money  actually  raised  at  tlie  date  of  the  deed ;  and    k  jjQ^ 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise, 

and  all  grants  of  easements,  rights  of  common,  or 
other  rights  or  privileges  granted  or  made  for  value 
in  money  or  money's  worth,  or  agreed  so  to  be, 
before  the  date  of  the  deed,  by  the  tenant  for  life, 
or  by  any  of  his  predecessors  in  title,  or  by  any 
trustees  for  him  or  them,  under  the  settlement,  or 
under  any  statutory  power,  or  being  otherwise  bind- 
ing on  the  successors  in  title  of  the  tenant  for  life. 
(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary  inrolment 
land,  it  is  sufiBcient  that  the  deed  be  entered  on  the  court  ^f^^^^, 
rolls  of  the  manor,  and  the  steward  is  hereby  required  on  copyhold, 
production  to  him  of  the  deed  to  make  the  proper  entry ;  and 
on  that  production,  and  on  payment  of  customary  fines,  fees, 
and  other  dues  or  payments,  any  person  whose  title  under 
the  deed  requires  to  be  perfected   by  admittance  shall  be 
admitted  accordingly ;  but  if  the  steward  so  requires,  there 
shall  also  be  produced  to  him  so  much  of  the  settlement  as 
may  be  necessary  to  show  the  title  of  the  person  executing 
the  deed ;  and  the  same  may,  if  the  steward  thinks  fit,  be 
also  entered  on  the  court  rolls. 

Compare  s.  22  of  the  S.  E.  A.  1877  (ff)  ;  and  see  cases  there  cited.    As 
to  leases,  see  also  ss.  12  and  47  of  that  Act  (A). 


VL — INVESTMENT  OR  OTHER  APPLICATION   OF  CAPITAL 
TRUST  MONEY. 

21.  Capital  money  arising  under  this  Act,^  subject  to  pay-    45  &  46 

ment  of  claims  properly  payable  thereout,  and  to  application    g  oi    ' 

thereof  for  any  special  authorised  object  for  which  the  same ^ 

was  raised,  shall,  when  received,^  be  invested  or  otherwise  ^•P*'*^ 
'  '  '  ^  money 

iff)  P.  424,  anU,  (A)  Pp.  416,  450,  ante. 
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^5  &  46    applied*  wholly  in  one,  or  partly  in  one  and  partly  in  another 
8  21.  '  ^^  others,  of  the  following  modes  (namely) : — 

—      (i.)  In  investment  on  Government  securities,  or  on  other 

?nv^t-  ^  *  securities  on  which  the  trustees  of  the  settlement 

ment,  &c.,  ^re  by  the   settlement  *  or  by  law  authorised  to 

or  court.  invest  trust  money  of  the  settlement,  or  on  security 

of  the  bonds,  mortgages,  or  debentures,  or  in  the 

purchase  of  the  debenture  stock,  of  any  railway 

company  in  Great  Britain  or  Ireland  incorporated 

by  special  Act  of  Parliament,  and  having  for  t^i 

years  next  before  the  date  of  investment  paid  a 

dividend   on   its   ordinary   stock  or    shares,  with 

power  to  vary  the  investment  into  or  for  any  other 

such  securities : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumbrances 
affecting  the  inheritance  of  the  settled  land,*  or 
other  the  whole  estate  the  subject  of  the  settle- 
ment, or  of  land-tax,  rentcharge  in  lieu  of  tithe, 
Crown  rent,  chief  rent,  or  quit  rent,  charged  on  or 
payable  out  of  the  settled  land : 

(iii.)  In  payment  for  any  improvement  authorised  by  this 
Act: 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of 
settled  land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled 
land,  being  freehold  land,  or  in  purchase  of  the  fee 
simple  of  any  part  of  the  settled  land,  being  copy- 
hold or  customary  land : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held 
for  years,  or  life,  or  years  determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold 
or  customary  land,  or  of  leasehold  land  held  for 
sixty  years  or  more  unexpired  at  the  time  of  pur- 
chase, subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  therein,  or  of 
or  in  respect  of  rights  or  powers  relative  to  the 
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working  of  mines  or  minerals  therein,  or  in  other  ^^5  *  46 
,     *=*  '  Vict  c.  38, 

land:  ...  §21. 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  • 

sixty  years  or  more,  of  mines  and  minerals  con- 
venient to  be  held  or  worked  with  the  settled  land, 
or  of  any  easement,  right,  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining  or  other 
purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely 
entitled  or  empowered  to  give  an  absolute  dis- 
charge : 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  in- 
cidental to  the  exercise  of  any  of  the  powers,  or 
the  execution  of  any  of  the  provisions,  of  this 
Act: 

(xi.)  In  any  other  mode  in  whicli  money  produced  by  the 
exercise  of  a  power  of  sale  in  the  settlement  is 
applicable  thereunder. 

Compare  this  section  with  s.  34  of  the  S.  E.  A.  1877  (t). 

1  The  sections  under  which  capital  money  may  arise  are  ss.  3  (i.  to  iv.), 
6  to  16,  18,  31  to  35  and  37.     Also  s.  4  of  the  S.  L.  A.  1884  (k). 

2  If  not  paid  into  Court,  it  must  in  all  cases  be  received  by  the 
trustees  of  the  settlement  (I). 

3  The  investment  or  application  must  be  made  by  tiie  trustees,  but 
they  are  bound  to  act  under  the  direction  of  the  tenant  for  life.  See 
8.  22  (2)  and  notes  thereto  (?n). 

*  It  has  been  held  that  the  Court  will  not  allow  tnistees  to  retain 
investments  in  securities  which  are  not  authorised  by  the  settlement, 
unless  such  retention  will  be  for  the  benefit  of  the  beneficiaries,  even 
though  such  investments  are  authorised  by  this  section,  and  a  conversion 
of  them  would  cause  loss  of  income  (n).  It  is  conceived  that  in  this 
case  the  trustees  had  no  power  to  invest  in  the  purchase  of  land.  Had 
the  trust  money  come  within  any  of  the  descriptions  in  ss.  32  and  33, 
the  decision  must  have  been  otherwise.  See  those  sections  and  cases 
thereunder  (o). 

In  sanctioning  an  investment  in  debentures  or  debenture  stock  of  a 

(i)  P.  437,  ante,  (m)  P.  494,  pott, 

{k)  P.  480,  ante,  (n)  Fox  v.  Dolby,  W.  N.  (1883),p.  29, 

{I)  Sect.  22,  p.  494,  post.  (o)  Pp.  604-6,  pott. 
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45  &  46  railway  company,  the  Court  will  not  take  judicial  notice  of  tlie  fact  that 
R^yi  ^^^  company  has  paid  a  dividend  on  its  ordinary  stock  or  shares  for  ten 
"  ^        years,  but  will  require  that  fact  to  be  proved  (p). 

*  This  has  l>een  construed  by  Pearson,  J.,  to  mean  inciunbrances 
affecting  the  inheritance  of  the  land  which  is  sold,  or  any  other  laol 
which  is  the  subject  of  the  settlement  (q). 

The  Settled  Land  Act  was  not  intended  to  relieve  the  tenant  for  life 
from  liabilities  which  he  had  taken  on  himself  before  that  Act  came  into 
operation.  And  it  was  accordingly  held  that  terminable  chai^ges  upon 
settled  land  for  drainage  improvements  made  before  the  commencement 
of  this  Act,  under  the  Improvement  of  Land  Act,  1864,  are  not  "in- 
cumbrances affecting  the  inheritance,"  and  cannot  be  paid  out  of  capital 
even  though  they  are  such  as  would  have  been  authorised  or  sanctioned 
imder  sections  25  and  26,  the  operation  of  such  sections  being  prospec- 
tive not  retrospective  (r). 

For  improvements  authorised  by  this  Act,  see  a.  25,  p.  497,  po$t^  and 
for  mode  of  application  of  capital  money  in  improvement*,  see  s.  26, 
et  seq.  («). 

As  to  the  meaning  of  "person  becoming  absolutely  entitled,"  see 
notes  to  s.  34  of  the  S.  R  A  1S77  (t). 

45  k  40        22. — (1.)  Capital  money  arising  under  this  Act  shall,  in 

8  22   '  ^^^^^^  ^^  i^  being  invested  or  applied  as  aforesaid,  be  paid 

-  either  to  the  trustees  of  the  settlement  or  into  Court,  at  the 

tions  r*es-    <^pti<^^^  ^f  ^^0  tenant  for  life,  and  shall  be  invested  or  applied 

peeling  in-  by  the  trustees,  or  under  the  direction  of  the  Court,  as  the 

vestment,  ^  i*      i 

devolution,  case  may  be,  accordmgly. 

*?**^"*^rf™^  (2.)  Tho  investment  or  other  application  by  the  trustees 
ties,  &c.  shall  be  made  according  to  the  direction  of  the  tenant  for 
Tenant  for  lifg  1  and  in  default  thereof,  according  to  the  discretion  of  the 
direct  in-  trustees,  but  in  the  last-mentioned  case  subject  to  any  consent 
required  or  direction  given  by  the  settlement  with  respect  to 
the  investment  or  other  application  by  the  trustees  of  trust 
money  of  the  settlement;  and  any  investment  shall  be  in  the 
names  or  under  the  control  of  the  trustees. 

(3.)  The  investment  or  other  application  under  the  direc^ 
tion  of  the  Court  shall  be  made  on  the  application  of  the 
tenant  for  life,^  or  of  the  trustees. 

ip)  He  Byron,  31  W.  K  517.  (a)  P.  499,  post 

(q)  Re  Chaytor,  26  Ch.  D.  651.  [t)  P.  437,  ante 

(r)  Re  Knatchbull,  28  S.  J.  691. 


vestments. 
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(4.)  Any  investment  or  other  application  shall  not  during    45  k  46 
the  life  of  the  tenant  for  life  be  altered  without  his  consent.^   g  22    * 

(5.)  Capital  money  arising  under  this  Act  while  remaining 

uninvested  or  unapplied,  and  securities  on  which  an  invest-  mente  con- 
ment  of  any  such  capital  money  is  made,  shall,  for  all  purposes  y'dered  as 
of  disposition,  transmission,  and  devolution,  be  considered  as 
land,  and  the  same  shall  be  held  for  and  go  to  the  same 
persons  successively,  in  the  same  manner  and  for  and  on  the 
same  estates,  interests,  and  trusts,  as  the  land  wherefrom  the 
money  arises  would,  if  not  disposed  of,  have  been  held  and 
have  gone  under  the  settlement. 

(6.)  The  income  of  those  securities  shall  be  paid  or  applied 
as  the  income  of  that  land,  if  not  disposed  of,  would  have  been 
payable  or  applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which 
shall  be  capital  money  arising  under  this  Act. 

Compare  ss.  36  and  36  of  the  S.  E.  A.,  1877  (ri), 

*  It  will  be  observed  that  where  the  money  is  paid  to  the  trustees  and 
not  into  Court,  the  tenant  for  life  has  complete  control  over  the  mode  of 
investment.  In  cases  where  he  desires  to  exercise  such  control,  the 
trustees  are  bound  to  apply  the  money  in  any  mode  authorised  by  s.  21 
which  he  may  indicate.  It  is  only  where  he  gives  no  direction  that  the 
trustees  may  exercise  their  own  discretion.  But  in  the  event  of  a  tenant 
for  life  directing  an  investment  which  the  trustees  do  not  consider  to  be 
authorised  by  s.  21,  or  to  be  consistent  with  the  interests  of  the  remain- 
dermen, they  may  take  the  opinion  of  the  Court  on  summons  under 
8.  44,  p.  512,  post.  Although  ihey  are  not  liable  for  neglecting  to  make 
any  application  which  the  Act  authorises  them  to  make  (x),  they  would 
be  liable  for  any  loss  occasioned  by  a  breach  of  trust,  such  as  an  invest- 
ment in  imauthorised  securities. 

23.  Capital  money  arising  under  this  Act  from  settled    45  &  46 

land  in  England  shall  not  be  applied  in  the  purchase  of  land  ^gVo^^' 

out  of  England,  unless  the  settlement  expressly  authorises  -^ '— 

,1  Inyeet- 

the  same.  ment  in 

24, — (1.)  Land  acquired  by  purchase  or  in  exchange,  or  on  l^^d  in 
partition,  shall  be  made  subject  to  the  settlement  in  manner   ^5  ^  ^^ 
directed  in  this  section.  Vict.  c.  88, 

§24. 

(tt)  p.  410—1,  ante,  (fle)  Sect.  42,  p._611,  post,  
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45  4  46        (2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the 
S  24.  '  ^^^^^>  ^^^  subject  to  the  powers  and  provisions  which,  under 

the  settlement,  or  by  reason  of  the  exercise  of  any  power  of 

of  lan?^**  charging  therein  contained,  are  subsisting  with  respect  to  the 
purchased,  settled  land,  or  as  near  thereto  as  circumstances  permit,  but 

taken  in  ,      .  i  •    i       i  ^     t 

exchange,   not  SO  as  to  increase  or  multiply  charges  or  powers  of  charg- 
*^-  ing. 

Co  hold  ^^'^  Copyhold,  customary,  or  leasehold  land  shall  be  con- 
leasehold/  veyed  to  and  vested  in  the  trustees  of  the  settlement  on  trusU 
and  subject  to  powers  and  provisions  corresponding,  as  nearly 
as  the  law  and  circumstances  permit,  with  the  uses,  trusts, 
powers,  and  provisions  to  on  and  subject  to  which  freehold 
land  is  to  be  conveyed  as  aforesaid;  so  nevertheless  that  the 
beneficial  interest  in  land  held  by  lease  for  years  £hall  not 
vest  absolutely  in  a  person  who  is  by  the  settlement  made  by 
purchase  tenant  in  tail,  or  in  tail  male,  or  in  tail  female,  and 
who  dies  under  the  age  of  twenty-one  years,  but  shall,  on  the 
death  of  that  person  under  that  age,  go  as  freehold  land  con- 
veyed as  aforesaid  would  go. 
Transfer  of  (4 )  Land  acquired  as  aforesaid  may  be  made  a  substituted 
newlwid.  security  for  any  charge  in  respect  of  money  actually  raised, 
and  remaining  unpaid,  from  which  the  settled  land,  or  any 
part  thereof,  or  any  undivided  share  therein,  has  theretofore 
been  released  on  the  occasion  and  in  order  to  the  completion 
of  a  sale,  exchange,  or  partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the  settled 
land,  then  the  land  acquired  shall  not  be  subjected  thereto, 
unless  the  land  is  acquired  either  by  purchase  with  money 
arising  from  sale  of  land  which  was  before  the  sale  subject  to 
the  charge,  or  by  an  exchange  or  partition  of  land  which,  or 
an  undivided  share  wherein,  was  before  the  exchange  or  par- 
tition subject  to  the  charge. 
Protection  (6.)  On  land  being  so  acquired,  any  person  who,  by  the 
of  vendor.  ^jj^g^jtiQ^  Qf  the  tenant  for  Ufe,  so  conveys  the  land  as  to  sub- 
ject it  to  any  charge,  is  not  concerned  to  inquire  whether  or 
not  it  is  proper  that  the  land  should  be  subjected  to  the 
charge. 
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(7.)  The  provisions  of  this  section  referring  to  land  extend  ^f^^*  ^^ 
and  apply,  as  far  as  may  be,  to  mines  and  minerals,  and  to    §  24.  ' 
easements,  rights,  and  privileges  over  and  in  relation  to  land. 


VII.— IMPROVEMENTS. 
IMPROVEMENTS  WITH  CAPITAL  TRUST  MONEY. 

25.  Improvements  authorised  by  this  Act  are  the  making    ^5  &  46 
or  execution  on,  or  in  connection  with,  and  for  the  benefit  ^f    8  25    * 

settled  land,  of  any  of  the  following  works,  or  of  any  works  for ; 

any  of  the  following  purposes,  and  any  operation  incident  to  a^o^' 
or  necessary  or  proper  in  the  execution  of  any  of  those  works,  improve- 
or  necessary  or  proper  for  carrying  into  eflfect  any  of  those  authorised 
purposes,  or  for  securing  the  full  benefit  of  any  of  those  works  ^^  '^^^ 
or  purposes,  namely: 

(i.)   Drainage,  including  the  straightening,  widening,  or 

deepening  of  drains,  streams,  and  watercourses; 
(iL)  Irrigation;  warping; 

(iii.;  Drains,  pipes,  and  machinery  for  supply  and  distri- 
bution of  sewage  as  manure; 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from 

the  sea,  or  a  tidal  water; 
(v.)  Groynes;  sea  walls;  defences  against  water; 
(vi.)  Inclosing;    straightening    of   fences;    re-division    of 

fields; 
(vii.)  Reclamation;  dry  warping; 
(viiL)    Farm  roads;   private  roads;  roads   or  streets  in 

villages  or  towns ; 
(ix.)  Clearing;  trenching;  planting; 
(x.)  Cottages  for  labourers,  farm-servants,  and  artisans, 

employed  on  the  settled  land  or  not; 
(xi.)  Farmhouses,  ofl&ces,  and    out-buildings,   and    other 

buildings  for  farm  purposes ; 
(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels, 
engine-houses,  and  kilns,  which  will  increase  the 
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vIctVss.  ^^^^  ^^  ^®  settled  land  for  agricultural  purpose  or 

i  JW.  ^  woodland  or  otherwise; 

(xiil)  Reservoirs,    tanks,    conduits,    watercourses,    pipes, 

wells,  ponds,  shafts,  dams,  weirs,  sluices,  and  other 
works  and  machinery  for  supply  and  distribution  rf 
water  for  agricultural,  manufacturing,  or  otha 
purposes,  or  for  domestic  or  other  consumption; 

(xiv.)  Tramways;  railways;  canals;  docks; 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the 
sea,  or  tidal  waters,  for  facilitating  transport  of 
persons  and  of  agricultural  stock  and  produce,  and 
of  manure  and  other  things  required  for  agricultnnl 
purposes,  and  of  minerals,  and  of  things  required 
for  mining  purposes ; 

(xvi.)  Markets  and  market  places ; 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  oih& 
open  spaces  for  the  use,  gratuitously  or  on  payment^ 
of  the  public  or  of  individuals,  or  for  dedication  to 
the  public,  the  same  being  necessary  or  proper  in 
connection  with  the  conveision  of  land  into  build- 
ing land ; 

(xviiL)  Sewers,  drains,  watercourses,  pipe-making,  fencing, 
paving,  brick-making,  tile-making,  and  other  works 
necessary  or  proper  in  connection  with  any  of  the 
objects  aforesaid  ; 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  worts 
necessary  or  proper  in  connection  with  development 
of  mines ; 

(xx.)  Reconstruction,  enlargement^  or  improvement  of  any 
of  those  works. 

Sect  9  of  the  Improvement  of  Land  Act,  1864^  is  now  to  be  read  as  if 
all  the  improYements  mentioned  in  this  section  were  enamerated 
therein  (z). 

This  section  is  not  retrospective,  so  as  to  enable  a  tenant  for  life  to 
discharge  out  of  capital  money  charges  incurred  by  him,  under  the  Im* 

(2)  SeotSOip.  603,jp<>«^ 
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provement  of  Land  Act,  1864,  before  the  passing  of  tbis  Act  for  improve-    45  &  46 
ments  described  in  this  section  (a).  i^n'n 

26. — (1.)  Where  the  tenant  for  life  is  desirous  that  capital    45  &  46 

.  Vict   e  S8 

money  arising  under  this  Act  shall  be  applied  in  or  towards    o  Ag   ' 

payment  for  an  improvement  authorised  by  this  Act,  he  may 

submit  for  approval  to  the  trustees^  of  the  settlement,  or  to  ^/Si^d 
the  Court,^  as  the  case  may  require,  a  scheme  for  the  execu-  commia- 
tion  of  the  improvement,  showing  the  proposed  expenditure  scheme  for 
thereon.  improve- 

.     .  ment  and 

(2.)  Where  the  capital  money  to  be  expended  is  in  the  payment 
hands  of  trustees,  then,  after  a  scheme  is  approved  by  them,  ^^^^\ 
the  trustees  may  apply  that  money  in  or  towards  payment  for  hands  of 
the  whole  or  part  of  any  work  or  operation  comprised  in  the  "***®^' 
improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners*  certifying 
that  the  work  or  operation,  or  some  specified  part 
thereof,   has    been    properly   executed,   and  what 
amount  is  properly  payable    by  the  trustees  in 
respect  thereof,  which  certificate  shall  be  conclusive 
in  favour  of  the  trustees  as  an  authority  and  dis- 
.  charge  for  any  payment  made  by  them  in  pursuance 
thereof;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able 
pi-actical  surveyor  nominated  by  the  trustees  and 
approved  by  the  Commissioners,  or  by  the  Court, 
which  certificate  shall  be  conclusive  as  aforesaid; 
or  on 
(iii.)  An  order  of  the  Court  directing  or  authorising  the 
trustees  to  so  apply  a  specified  i>ortion  of  the  capital 
money. 
(3.)  Where  the  capital  money  to  be  expended  is  in  Court,  Money  in 
then,  after  a  scheme  is  approved  by  the  Court,  the  Court 
may,  if  it  thinks  fit,  on  a  report  or  certificate*  of  the  commis- 
sioners, or  of  a  competent  engineer  or  able  practical  surveyor, 
approved  by  the  Courts  or  on  such  other  evidence  as  the 

(a)  lU  EnaUhbuil,  28  S.  J.  691. 
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ted  under  the  foregoing  provisions  of  this  Act,  and    f 5  &  46 
e  a  building  or  work  in  its  nature  insurable  against    s  '26.  ' 

ige  by  fire  is  comprised  in  the  improvement,  shall  insure^  — ; 

keep  insured  the  same,  at  his  own  expense,  in  such  au^ceMora 
ant,  if  any,  as  the  Commissioners  by  certificate  in  any  JV"""" 

prescribe.  insure,  Ac. 

i.)  The  tenant  for  life,  or  any  of  his  successors  as  afore-  Cuttoig 

i,  shall  not  cut  down,  or  knowingly  permit  to  be  cut  down, 

ept  in  proper  thinning,  any  trees  planted  as  an  improve- 

nt  under  the  foregoing  provisions  of  this  Act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as  afore-  Imports  as 

id,  shall  from  time  to  time,  if  required  by  the  Commis-  moatsr^^" 

3ners,  on  or  without  the  suggestion  of  any  person  having^ 

ader  the  settlement,  any  estate  or  interest  in  the  settled  land 

1  possession,  remainder,  or  otherwise,  report  to  the  Commis- 

ioners  the  state  of  every  improvement  executed  under  this 

Act,  and  the  fact  and  particulars  of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made  by  Variation 
them,  under  this  section,  in  such  manner  or  to  such  extent  as  ^^^^^" 
circumstances  appear  to  them  to  require,  but  not  so  as  to 
increase  the  liabilities  of  the  tenant  for  life,  or  any  of  his  suc- 
cessors as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors,  as  afore-  Faflure  to 
said,  fails  in  any  respect  to  comply  with  the  requisitions  of^^^l^"* 
this  section,  or  does  any  act  in  contravention  thereof,  any 
person  having,  under  the  settlement,  any  estate  or  interest  in 
the  settled  land  in  possession,  remainder,  or  reversion,  shall 
have  a  right  of  action,  in  respect  of  that  default  or  act,  against 
the  tenant  for  life ;  and  the  estate  of  the  tenant  for  life,  after 
his  death,  shall  be  liable  to  make  good  to  the  persons  entitled 
under  the  settlement  any  damages  occasioned  by  that  default 
or  act. 

^  As  to  maintenance  and  insurance,  compare  sections  72  and  74  of  the 
Improvement  of  Land  Act,  1864  (j), 

U)  27  &  28  Vict,  c  114. 
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EXECUTION  AND  BEPAIB  OF  IMPBOTElfENTS,^ 

45  A  4«        29.  The  tenant  for  life,  and  each  of  his  successors  in  title 
I  29   '  l^^vi^g*  under  the  settlement,  a  limited  estate  or  interest  only 

—  in  the  settled  land,  and  all  persons  employed  by  or  under 

me'regaiSr  contract  with  the  tenant  for  life,  or  any  such  successor,  may 

wmste  in     fix)ni  time  to  time  enter  on  the  settled  land,  and  without  im- 

and  repair  peachment  of  waste  by  any  remainderman  or  reversioner, 

ofimprove*  thereon  execute  any  improvement  authorised  by  this  Act^  or 

inspect,  maintain,  and  repair  the  same,  and,  for  the  purpose 

thereof,  on  the  settled  land,  do,  make,  and  use  all  acts,  works, 

and   conveniences   proper  for  the  execution,  maintenance, 

repair,  and  use  thereof,  and  get  and  work  freestone,  limestone, 

clay,  sand,  and  other  substances,  and  make  tramways  and 

other  ways,  and  bum  and  make  bricks,  tiles,  and  other  things, 

and  cut  down  and  use  timber  and  other  trees  not  planted  or 

left  standing  for  shelter  or  ornament. 

^  Compare  the  provisions  of  this  section  with  those  contained  in  sec- 
tion 31  of  the  Improvement  of  Land  Act,  1864  (k). 


IMPROVEMENT  OF  LAND  ACT,  1864 

45  k  46       30.  The  enumeration  of  improvements  contained  in  section 

8  30  '  ^^^®  ^^  ^^^  Improvement  of  Land  Act,  1864,  is  hereby  ei- 

■ tended  so  as  to  comprise,  subject  and  according  to  the  provi- 

S*27'&*^28  ^^^^^  ^^  *^^*  '^^*''  ^"*  ^^^y  ^  regards  applications  made  to 
Vict,  c      the  Land  Commissioners  after  the  commencement  of  this  Act, 
'      '    all  improvements  authorised  by  this  Act.^ 

*  See  8.  9  of  the  Improvement  of  I^and  Act,  1864  (Z). 

(k)  27  &  28  Vict.  c.  114.  {I)  27  &  23  Vict  c.  114. 
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VIII. — CONTRACTS.^ 


31. — (1.)  A  tenant  for  life —                                                    45  k  56 
(i.)  May  contract  to  make  any  sale,  exchange,  partition,  ^^g'q-^^' 
mortgage,  or  charge ;  and  1- 

(ii.)  May  vary  or  rescind,  with  or  without  consideration,  ^J^  J^' 
the  contract,  in  the  like  cases  and  manner  in  which,  if  life  to 
he  were  absolute  owner  of  the  settled  land,  he  might  ^^J^tsL 
lawfully  vary  or  rescind  the  same,  but  so  that  the 
contract  as  varied  be  in  conformity  with  this  Act ;  and 
any  such  consideration,  if  paid   in   money,  shall  be 
capital  money  arising  under  this  Act ;  and 

(iii.)  May  contract  to  make  any  lease ;  and  in  making  the 
lease  may  vary  the  terms,  with  or  without  considera- 
tion, but  so  that  the  lease  be  in  conformity  with  this 
Act;  and 

(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  accept 
like  manner  and  on  the  like  terms  in  and  on  which  &c.  ' 

he  might  accept  ^  surrender  of  a  lease ;  and  thereupon 
may  make  a  new  or  other  contract,  or  new  or  other 
contracts,  for  or  relative  to  a  lease  or  leases,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he 
might  make  a  new  or  other  lease,  or  new  or  other 
leases,  where  a  lease  had  been  granted  ;  and 

(v.)  May  enter  into  a  contract  for  or  relating  to  the  execu- 
tion of  any  improvement  authorised  by  this  Act,  and 
may  vary  or  rescind  the  same ;  and 

(vi.)  May,  in  any  other  case,  enter  into  a  contract  to  do 

any  Act  for  carrying  into  eflfect  any  of  the  purposes  of 

this  Act,  and  may  vary  or  rescind  the  same. 

(2.)  Every  contract  shall  be  binding  on  and  shall  enure  for  Contracts 

the  benefit  of  the  settled  land,  and  shall  be  enforceable  ^^*^*°«^ '*'' 

,  1      /»       1  successor*, 

against  and  by  every  successor  m  title  for  the  tmie  being  of 

the  tenant  for  life,  and  may  be  carried  into  eflfect  by  any  such 

successor;  but  so  that  it  may  be  varied  or  rescinded  by  any 

such  successor,  in  the  like  case  and  manner,  if  any,  as  if  it 

had  been  made  by  himself. 


Digitized  by  CjOOQ IC 


504  THE  SETTLED  LAND  ACT,   1882. 

45at4«        (3.)  The  Court  may,  on  the  application  of  the  tenant  for 
8  31   '  l'f^»  ^r  ^°y  s^^^  successor,  or  of  any  person  interested  in  aay 
-- — contract,  give  directions  respecting  the  enforcing,   carrying 
by'^Courk    ^^^  eflfect,  varying,  or  rescinding  thereof. 

(^,)  Any  preliminary  contract  under  this  Act  for  or  relaring 
to  a  lease  shall  not  form  part  of  the  title  or  evidence  of  the 
title  of  any  person  to  the  lease,  or  to  the  benefit  thereo£ 

*  This  section,  in  effect,  empowers  a  tenant  for  life  to  make,  vaiy,  or 
rescind  contracts  for  any  of  the  purposes  of  the  Act,  and  to  accept  a 
surrender  of  a  lease,  and  places  such  contracts  on  the  same  footing  as  if 
they  had  been  made  by  an  owner  in  fee. 

But  after  an  order  for  sale  of  land  under  the  S.  £.  A  1877,  the  teniat 
for  life  cannot  enter  into  a  contract  under  tlus  section,  bo  as  to  condact 
the  sale  out  of  Court  (m). 


IX. — MISCELLANEOUS  PROVISIONS. 
INVESTMENT  OF  TRUST  MONEY. 

45  &  46       32,  Where,  under  an  Act  incorporating  or  applying,  wholly 
•  32  '  ^^  ^^  P^**'  *^®  Lands  Clauses  Consolidation  Acts,  1845,^  1860, 

7-^  and  1869,  or  under  the  Settled  Estates  Act,  1877,  or  under 

tion  of*"  ^^y  other  Act,  puhlic,  local,  personal,  or  private,  money  is  at 
money  the  Commencement  of  this  Act  in  Court,  or  is  afterwards  paid 
under  into  Court,  and  is  liable  to  be  laid  out  in  the  purchase  of  land 
ciaif*  *^  ^^  made  subject  to  a  settlement,  then,  in  addition  to  any 
and  other  mode  of  dealing  therewith  authorised  by  the  Act  under  which 
8  &9  Vict,  t^o  money  is  in  Court,  that  money  maybe  invested  or  applied 
c.  18.  as  capital  money  arising  under  this  Act,  on  the  like  terms,  if 
Vict  c.  any,  respecting  costs  and  other  things,  as  nearly  as  circum- 
32^&33  stan^^s  admit,  and  (notwithstanding  anything  in  this  Act) 
Vict.  c.  18.  according  to  the  same  procedure,  as  if  the  modes  of  invest- 
vict.  a  18  ^®n*  ^^  applicaticm  authorised  by  this  Act  were  authorised 
by  the  Act  under  which  the  money  is  in  Court.* 

1  Money  paid  into  Court  by  a  railway  company  in  respect  of  land 
belonging  to  trustees  of  a  charity  without  power  of  sale  is  money  "  liable 
to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  a  settlement" 

(m)  Re  Bam-Eadm,  32  W.  R 194. 
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witliin  this  section,  and  may  therefore  be  invested  in  any  mode  autho-    45  &  46 
rised  by  s.  21  (n).  ^T^^' 

So  is  money  paid  into  Court  in  respect  of  settled  land  taken  by  the     ^  ^^' 
Commissioners  of  Sewers  for  the  purpose  of  widening  a  street  (o).    In 
this  case  an  order  was  made  for  investment  in  debenture  stock  of  the 
G.  N.  R.  Co. 

In  another  case  money  paid  into  Court  by  a  school  board  in  respect  of 
settled  land  taken  by  the  board  imder  the  Elementary  Education  Act, 
1870,  was,  on  the  petition  of  the  tenant  for  life,  paid  out  to  the  trustees, 
under  this  section  and  s.  22  (p). 

Money  paid  under  the  L.  C.  C.  Act  for  the  purchase  of  land  was 
ordered  by  the  Court  to  be  applied  in  building  two  houses  on  part  of  the 
estate,  near  a  station,  in  order  to  develope  a  building  estate,  evidence 
being  produced  that  this  would  improve  the  value  of  the  estate,  and 
would  be  for  the  benefit  of  all  the  persons  interested  (q). 

Freehold  property  was  devised  to  four  trustees,  of  whom  one  was  the 
tenant  for  life  within  s.  58  of  this  Act  The  will  did  not  contain  a 
power  of  sale.  Part  of  the  property  had  been  purchased  by  a  railway 
company  imder  compulsory  powers,  aiid  the  purchase-money  paid  into 
Court  An  order  was  made  upon  petition  for  payment  out  of  Court, 
appointing  the  three  trustees,  other  than  the  tenant  for  life,  trustees  of 
the  settlement  for  the  purposes  of  this  Act,  and  the  money  was  ordered 
to  be  x>aid  out  to  such  trustees  to  be  held  upon  the  trusts  of  the  wilL 
And  it  appearing  that  the  trustees  of  the  will  had  advanced  a  large  sum 
of  money  on  mortgage  including,  by  anticipation,  a  sum  of  money 
equivalent  to  the  fimd  in  Court,  it  was  ordered  that  the  three  trustees 
appointed  by  the  Court  be  at  liberty  to  pay  the  fund  to  the  four  trustees  of 
the  will  upon  the  execution  by  them  of  a  declaration  of  trust  in  favour  of 
the  three  trustees  of  so  much  of  the  principal  sum  secured  by  the  mort- 
gage as  should  be  equivalent  to  the  proceeds  of  the  fund  ordered  to  be 
paid  out  of  Court  (r), 

>  As  to  trust  money  not  liable  to  be  laid  out  in  the  purchase  of 
land  see  Fox  v.  Do%  ($). 

The  costs  of  a  petition  under  this  section  must  be  paid  by  the  pro- 
moters of  the  undertaking,  as  in  the  case  of  an  investment  under  the 
L.  C.  C.  A.  (<). 

(n)  He  Byron,  31  W.  R.  517.  (?)  Re  Lytton,  28  S.  J.  722. 

(o)  Be  Hantmry,  81  W.  R.  784.  (r)  Re  Ifarrop,  24  Ch.  D.  717. 

(p)  Be   Rutland,  31   W.  R.   947.  («)  W.  N.  (1883),  29. 

Compare  Re  Wright,  24  Ch.  D.  663 ;  {t)  Re  ffanbury,  31  W.  R  784. 
Re  Kemp,  24  Ch.  D.  485.  . 
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45  k  4«       33.  Where,  under  a  settlement,  money  is  in  the  hands  al 
I  33^  *  trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of  land 

; to  bo  made  subject  to  the  settlement,^  then,   in   addition 

tion^of*"  to  such  powers  of  dealing  therewith  as  the  trustees  hare 
r^'dToi?  iiiJependently  of  this  Act,  they  may,  at  the  option  of  the 
trusteei  tenant  for  life,^  invest  or  apply  the  same  as  capital  money 
^we«  of  ^i8i»g  ^»d^r  this  Act. 

settle- 

ment  i  Where  money  was  bequeathed  to  trustees  upon  trust  to  purchMe  fee 

simple  estates  to  be  settled  in  strict  settlement,  it  was  held  that  they 

migbt  invest  it  in  debenture  stock  (m). 

But  trust-money  which  is  not  liable  to  be  laid  out  in  the  purchase  of 

land  will  not  be  permitted  to  remain  invested  in  securities  unauthorised 

by  the  settlement,  merely  because  such  securities  are  specified  in  s.  21  of 

the  S.  L.  A  1882  (z).    Compare  s.  22  (y). 
3  Where  the  tenant  for  life  is  an  infant,  this  option  may  be  exercised  by 

the  trustees  (z), 

45  &  46       34.  Where  capital  money  arising  under  this  Act  is  purchase 
^8*34^^'  money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years 

determinable  on  life,  or  in  respect  of  any  other  estate  or 

twn  or  iiiterest  in  land  less  than  the  fee  simple,  or  in  respect  rf  a 
money  paid  reversion  dependent  on  any  such  lease,  estate,  or  interest,  the 
or'^re^-  trustees  of  the  settlement  or  the  Court,  as  the  case  may  be, 
■ion.  ji^iij  in  the  case  of  the  Court  on  the   application  of  any 

party  interested  in  that  money,  may,  notwithstanding  any- 
thing in  this  Act,  require  and  cause  the  same  to  be  laid  out, 
invested,  accumulated,  and  paid  in  such  manner  as,  in  the 
judgment  of  the  trustees  or  of  the  Court,  as  the  case  may  be, 
will  give  to  the  parties  interested  in  that  money  the  like 
benefit  therefrom  as  they  might  lawfully  have  had  from  the 
lease,  estate,  interest,  or  reversion  in  respect  whereof  the 
money  was  paid,  or  as  near  thereto  as  may  be. 


This  section  is  founded  upon  s.  37  of  the  S.  K  A.,  1877  (a] 


lu)  Re  Mackenzie,  31  W.  R.  948.  (z)  Re  Newxa^  24  Ch,  D.  139— 

(x)  Fox  V.  i>o%,  W.  N.  (1888),  29.        140. 

(y)  P.  494,  anle,  (a)  See  Re  Barber,  18  Ch.  D.  624. 
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SALE  OF  TmBER. 

35. — (1.)  Where  a  tenant  for  life  is  impeachable  for  waste    ^6  &  46 
in  respect  of  timber,  and  there  is  on  the  settled  land  timber  ^    g  'ok   ' 

ripe  and  fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  — ; 

consent  of  the  trustees  of  the  settlement  or  an  order  of  the  a^d  g^fe  of 
Court,  may  cut  and  sell  that  timber,  or  any  part  thereof.         timber, 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  proceeda  to 
be  set  aside  as  and  be  capital  money  arising  under  this  Act,  ^^ 
and  the  other  fourth  part  shall  go  as  rents  and  profits. 

1  Where  the  timber  has  been  planted  as  au  improvement  under  this  Act, 
the  tenant  for  life  may  cut  it  in  proper  thinning  under  s.  26  (2)  (6),  which 
prescribes  no  consent  or  order. 

Compare  s.  11  (c),  as  to  mineral  rents. 

PROCEEDINGS  FOR  PROTECTION. 

36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action,    45  &  46 
defence,  petition  to  Parliament,  parliamentary  opposition,  or    gog^^' 

other  proceeding  taken  or  proposed  to  be  taken  for  protection ^— 

of  settled  land,  or  of  any  action  or  proceeding  taken  or  pro-  ^^^^ 
posed  to  be  taken  for  recovery  of  land  being  or  alleged  to  be  protection 
subject  to  a  settlement,  and  may  direct  that  any  costs,  of  li^dT^'^ 
charges,  or  expenses  incurred  or  to  be  incurred  in  relation  *f^^®l,°^ 
thereto,  or  any  part  thereof,  be  paid  out  of  property  subject  eettled. 
to  the  settlement 

See  section  17  of  the  S.  E.  A.,  1877,  and  notes  thereto  (d), 

HEIRLOOMS. 

37. — (1.)  Where  personal  chattels  are  settled  on  trust  so    45  &  46 
as  to  devolve  with  land  until  a  tenant  in  tail  by  purchase  is  ^gV^^^' 

bom  or  attains  the  age  of  twenty-one  years,  or  so  as  otherwise !_ 

to  vest  in  some  person  becoming  entitled  to  an  estate  of  free-  Sei'loo™*' 
hold  of  inheritance  in  the  land,  a  tenant  for  life  of  the  land 
may  sell  the  chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital  money 
aiising  under  this  Act,  and  shall  be  paid,  invested,  or  applied 

(6)  P.  500,  ante,  {d)  P.  420,  ante. 

(c)  P.  483,  ante. 
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45  k  46    and  otherwise  dealt  with  in  like  maimer  in  all  respects  as  hy 
I  oy^  '  this  Act  directed  with  respect  to  other  capital  money  arising 

under  this  Act,  or  may  be  invested  in  the  purchase  of  other 

chattels,  of  the  same  or  any  other  nature,  which,  when  pur- 
chased, shall  be  settled  and  held  on  the  same  trusts^  and  shall 
devolve  in  the  same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall 
not  be  made  without  an  order  of  the  Court. 

Compare  b.  24  (3)  (e). 

Where  a  testator  devised  a  mansion-honse  and  estate  and  heirlooms  to 
be  conaidered  as  annexed  to,  and  to  be  always  kept  in,  the  mansion-bouse, 
it  was  held  that  a  summons  taken  out  by  the  tenant  for  life  for  a  sale  of 
the  mansion-house  must  ask  also  for  a  sale  of  the  heir-looms  (/X 


X, — ^TBUSTEES. 


45  &  46       38. — (1.)  If  at  any  time  there  are  no  trustees  of  a  settle- 
t  38   *  ^^^^  within  the  definition  in  this  Act,^  or  where  in  any  other 

'—  case  it  is  expedient,  for  purposes  of  this  Act,  that  new  tmst-ees 

ment^or  ^^  ^  settlement  be  appointed,  the  Court  may,  if  it  thinks  fit, 
trustees  by  on  the  application  *  of  the  tenant  for  life  or  of  any  other 
person  having,  under  the  settlement,  an  estate  or  interest  in 
the  settled  land,  in  possession,  remainder,  or  otherwise,  or,  in 
the  case  of  an  infant,  of  his  testamentary  or  other  guardian, 
or  next  friend,  appoint  fit  persons  to  be  trustees  ^  under  the 
settlement  for  purposes  of  this  Act.* 

(2.)  The  persons  so  appointed,  and  the  survivors  and  sur- 
vivor of  them,  while  continuing  to  be  trustees  or  trustee,  and, 
until  the  appointment  of  new  trustees,  the  personal  repre- 
sentatives or  representative  for  the  time  being  of  the  last 
surviving  or  continuing  trustee,  shall  for  purposes  of  this  Act 
become  and  be  the  trustees  or  trustee  of  the  settlement. 

1  See  s.  2  (8). 

2  By  summons  in  chambers  in  the  Chancery  Division  (g), 

s  Compare  with  ss.  38  to  45  of  this  Act  ss.  31  to  38  of  the  C.  A, 
1881  (h). 

{e)  P.  496,  anU.  S.  L.  A.  Ord.  B.  2,  p.  538,  poU. 

(/)  JU  Brown,  W.  N.  (1884),  157.  (A)  44  &  46  Vict.  c.  41,  pp.  273  to 

(V)  Sect.  46  (1),  and  8,  p.  514,  po$t;      290,  anU, 
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*  "  The  appointment  of  trustees  is  required  to  impose  a  check  upon  the  45  &  46 
extensive  powers  conferred  by  the  Act  upon  the  tenant  for  life,  and  the  ^«*oQ^ 
44th  section  contemplates  the  probability  of  there  being  differences  ^  ^^* 
between  the  trustees  and  the  tenant  for  life,"    Per  Cotton,  L.  J.  (t). 

The  Court,  therefore,  will  not  appoint  as  trustee  under  a  settlement.  Who 
for  the  purposes  of  the  Act,  a  tenant  for  life  (k),  or  a  solicitor  of  a  tenant  ™*y  .*'?, 
for  life.  (0.  •ppornwa. 

Although  trustees  who  have  a  power  of  sale  exercisable  on  the  death 
of  the  tenant  for  life,  and  not  a  present  power,  are  not  trustees  of  the 
settlement  for  the  purposes  of  this  Act,  the  Court  will  appoint  them  as 
such  if  they  are  willing  and  not  unfit  to  act  (n).  And  the  same  course 
was  adopted  where  a  purchaser  raised  the  objection  that  trustees  with  a 
power  of  sale  in  consideration  of  ground  rents  or  fee  farm  rents  could 
not  sell  for  a  capital  sum  (m).  Where  they  had  been  sixteen  years  in 
ofBice,  fresh  affidavits  of  fitness  were  required  (n). 

Where  an  administratix  retained,  in  specicy  the  intestate's  share  of  part- 
nership lands,  trustees  were  appointed  of  the  interest  of  an  infant,  as 
next  of  kin,  in  the  intestate's  share  of  such  land  (o). 

Where  existing  trustees  desired  to  be  discharged,  and  there  was  a  fund 
in  Court  under  the  L.  C.  C.  A.,  new  trustees  were  appointed  under  this 
section,  and  the  fund  was  ordered  to  be  paid  out  to  them  under  s.  32  (p). 

Where  trustees  of  a  personalty  settlement  became  entitled  to  real 
estate  under  a  covenant  to  settle  after  acquired  property,  powers  in  the 
settlement  to  sell,  call  in,  transfer  and  vary  the  investments  of  the  trust 
funds,  were  held  sufficient  to  constitute  them  trustees  of  the  settlement 
for  the  purposes  of  the  Act  (q). 

Where  the  committee  of  a  lunatic  presented  a  petition  under  s.  62  of 
this  Act  for  power  to  grant  a  repairing  lease,  the  Court  appointed  new 
trustees  under  this  section,  and  ordered  them  to  be  served  with  the 
petition  (r). 


NUMBER  OF  TRUSTEES. 

89. — (1.)  Notwithstanding  anything  in  this  Act,  capital    45&46 
money  arising  under  this  Act  shall  not  be  paid  to  fewer  than    •  og   ' 

two  persons  as  trustees  of  a  settlement,  unless^  the  settlement ^ 

authorises  the  receipt  of  capital  trust  money  of  the  settlement  trSstees  to 
by  on3  trustee.  »«*• 

(i)  JU  Kemp,  24  Ch.  D.  487.  (n)  Re  SUmdy,  27  S.  J.  554. 

{k)  Re  Harrop,  24  Ch.  D.  719.  (o)  Re  Welle,  81  W.  R.  764. 

{I)  Re  Walker,  81  W.  K,  716  ;  Re  {p)  Re  WHght,  24  Ch.  D.  662. 

Kemp,  24  Ch.  D.  486 ;  Re  Ray,  26  (g)  Re  GameU-Orme  6:  Hargrcavcs, 

Ch.  D.  471 ;  Re  Krmdes,  28  S.  J.  738.  25  Ch.  D.  595. 

(m)  Be  Morgan,  24  Cb.  D.  114.  (r)  Re  TayUxr,  81  W.  R.  690. 


Digitized  by  CjOOQ IC 


610  THE  SETTLED  LAND  ACT,  1882. 

45  &  46        (2).  Subject  thereto,  the  provisions  of  this  Act  referring  to 

§  39   '  ^^^  trustees  of  a  settlement  apply  to  the  surviving  or  con- 

tinuing  trustees  or  trustee  of  the  settlement  for  the  time  being. 

1  The  surviving  trustee  of  a  settlement  under  which  power  Ls  given  to 
the  trustees  or  trustee  to  act  in  such  a  manner  as  to  constitate  th^n 
"  trustees  of  thfi  settlement,"  and  to  receive  and  give  receipts  for  ^pital, 
is  within  this  exception  and  the  exception  in  s.  45  (2)  (<). 


TRUSTEES    RECEIPTS. 


45  &  46        40,  The  receipt  in  writing  of  the  trustees  of  a  settlement,^ 
I  40  '  ^^  where  one  trustee  is  empowered  to  act,  of  one  trustee,  or 

"7 ;-  of  the  personal  representatives  or  representative  of  the  last 

receipts.  Surviving  or  continuing  trustee,  for  any  money  or  securities, 
paid  or  transferred  to  the  trustees,  trustee,  representatives,  or 
representative,  as  the  case  may  be,  effectually  dischai^ges  the 
payer  or  transferor  therefrom,  and  from  being  bound  to  see  to 
the  application  or  being  answerable  for  any  loss  or  misappli- 
cation thereof,  and,  in  case  of  a  mortgagee  or  other  person 
advancing  money,  from  being  concerned  to  see  that  any 
money  advanced  by  him  is  wanted  for  any  purpose  of  this 
Act,  or  that  no  more  than  is  wanted  is  raised. 

^  In  future  settlements  it  will  he  well  to  insert  a  provision  to  the  eSvct 
that  the  trustees  or  trustee  for  the  time  heing  of  the  settlement  shall  be 
deemed  trustees  thereof  for  the  purposes  of  the  S.  L.  A.  1882,  and  (if  it 
is  so  desired)  that  the  receipt  of  one  trustee  only  shall  be  a  sufficient 
discharge  for  capital  money  arising  under  this  Act. 


PROTECTION  OF  TRUSTEES. 


v1^  *  *^«      41.  Each  person  who  is  for  the  time  being  trustee  of  a 

I  '^^  '  settlement  is  answerable  for  what  he  actually  receives  only, 

notwithstanding  his  signing  any  receipt  for  conformity,  and 

Protection  .  ^     c  x.'  \  '   4.  A   Ji  4^     u         i  j  • 

of  each      m  respect  of  his  own  acts,  receipts,  and  defaults  only,  and  is 

^TJJJ*^^.^"  not  answerable  in  respect  of  those  of  any  other  trustee,  or  of 

any  banker,  broker,  or  other  person,  or  for  the  insufficiency 

or  deficiency  of  any  securities,  or  for  any  loss  not  happening 

through  his  own  wilful  default 

(»)  P.  618,  poit;  He  Oamett-Ormt  <fc  ffargreavet,  26  Ch.  D.  696. 
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42.  The  trustees  of  a  settlement,  or  any  of  them,  are  not  ^^  *  4| 
liable  for  giving  any  consent/  or  for  not  making,  bringing,    |  42 

taking,  or  doing  any  such  application,^  action,  proceeding,  or ; — 

thing,  as  they  might  make,  bring,  take,  or  do;  and  in  case  of  ©f  trustees 
purchase  of  land  with  capital  money  arising  under  this  Act,  generaUy. 
or  of  an  exchange,  partition,  or  lease,  are  not  liable  for 
adopting  any  contract  made  by  the  tenant  for  life,  or  bound 
to  inquire  as  to  the  propriety  of  the  purchase,  exchange,  par- 
tition, or  lease,  or  answerable  as  regards  any  price,  considera- 
tion, or  fine,  and  are  not  liable  to  see  to  or  answerable  for  the 
investigation  of  the  title,  or  answerable  for  a  conveyance  of 
land,  if  the  conveyance  purports  to  convey  the  land  in  the 
proper  mode,  or  liable  in  respect  of  purchase-money  paid  by 
them  by  direction  of  the  tenant  for  life  to  any  person  joining 
in  the  conveyance  as  a  conveying  party,  or  as  giving  a  receipt 
for  the  purchase-money,  or  in  any  other  character,  or  in 
respect  of  any  other  money  paid  by  them  by  direction  of  the 
tenant  for  life  on  the  purchase,  exchange,  partition,  or  lease.^ 

^  The  consent  of  the  trustees  is  required  in  the  following  cases : — 
(o)  To  a  sale  of  the  principal  mansion-hoiise  on  the  settled  land, 

imder  s.  15. 
(fi)  To  the  cutting  of  ripe  timber,  under  s.  35. 
The  approval  of  the  trustees  or  of  the  Court  is  also  required  for  intended 
Improvements  under  s.  26. 

*  Trustees  may  apply  to  the  Court — 

(o)  Under  s.  44,  in  case  of  any  difference  between  themselves  and  the 
tenant  for  Ufe  as  to  the  exercise  of  any  of  the  powers  of  the 
Act; 
(p)  Under  s.  56  (3),  if  a  question  arises  or  a  doubt  is  entertained  as  to 
any  conflict  between  the  powers  conferred  by  the  Act  and  those 
of  the  settlement. 
If  they  have  reason  to  think  that  the  tenant  for  life  intends  to  sell  at 
a  gross  undervalue,  or  otherwise  to  commit  a  fraud,  they  should  apply  to 
the  Court  (t). 

It  will  be  observed  that  the  protection  given  by  this  section  is  not  ex- 
tended to  investments  by  the  trustees.  As  to  this,  see  s.  22,  and  notes 
thereto  (u). 

(0  Wheelwright  V.  WdUcer,  23  Ch.  {u)  P.  494,  ante, 

D.  752— 702, 
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46  &  46        43.  The  trustees  of  a  settlement  may  reimburse  themselves 
I  43^  '  or  pay  and  discharge  out  of  the  trust  property  all  expenses 
-  properly  incurred  by  them. 

reimbone-      Where  settled  property  had  been  put  up  for  sale  by  auction  by  tlie 
ment,  tenant  for  life  under  this  Act,  but  had  been  withdrawn  for  want  of  a 

sufficient  offer,  and  had  been  sold  by  private  contract  on  the  same  daj, 
it  was  held,  on  summons  by  the  trustees,  that  the  attempted  sale  and 
the  actual  sale  must  be  treated  as  one  transaction,  and  tbat  one  chai^, 
according  to  the  scale  set  out  in  Part  I.  of  Schedule  1  of  the  Greneral 
Order  under  the  Solicitorn'  Remuneration  Act,  1881,  was  payable  out  of 
the  purchase-money  to  the  tenant  for  life's  solicitor  for  conducting  the 
sale,  including  the  conditions  of  sale,  and  one  charge  for  deducing  the 
title  and  completing  the  conveyance,  including  the  preparation  of  the 
contract ;  and  that  the  costs  of  the  concurrence  in  the  sale  by  the  mort- 
gagees of  the  tenant  for  life,  and  a  proper  sum  for  the  auctioneer's 
charges,  were  also  payable  out  of  the  purchase-money  (z). 


COURT  MAY  DECIDE  QUESTIONS. 

45  &  46       44.  If  at  any  time  a  diflference  arises  between  a  tenant  for 
J  ^4^  '  life  and  the  trustees  of  the  settlement,  respecting  the  exerd^ 

of  any  of  the  powers  of  this  Act,  or  respecting  any  matter 

of^diffCT^  relating  thereto,  the  Court  may,  on  the  application  of  either 
encea  to      party,^  give  such  directions  respecting  the  matter  in  differ- 
ence, and  respecting  the  costs  of  the  application,  as  the  Court 
thinks  fit. 

^  Applications  are  to  be  made  to  the  Chancery  Division  by  petition  or 
summons  (y),  which,  when  made  by  the  trustee?,  must  be  served  on  the 
tenant  for  life  («),  and  when  made  by  the  tenant  for  life,  must  bo  served 
on  the  trustees  (a). 

If  a  petition  is  presented  without  the  direction  of  the  judge,  no  oocts 
beyond  those  of  a  summons  will  be  allowed  (6). 


NOTICE  TO  TRUSTEES. 


45  &  46  45. — (1.)  A  tenant  for  life,  when  intending  to  make  a  sale, 
8  45  *  exchange,  partition,  lease,  mortgage,  or  charge,  shall  give 
-  notice  of  his  intention  in  that  behalf  to  each  of  the  trustees 
of  the  settlement,  by  posting  registered  letters,  containing  the 
notice,  addressed  to  the  trustees,  severally,  each  at  his  usual 

(x)  Re  Beck,  Re  CartingUm  Ettate,  (2)  Sect  46  (4). 

24  Ch.  D.  608.  (a)  S.  L.  A.  Rules,  1882,  R.  4. 

(y)  Sect.  46  (1),  (8).  (6)  Ibid.,  R.  2,  p.  688,  pott. 


Notice  to 
trustees. 
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or  last  known  place  of  abode  in  the  United  Kingdom,  and    ^*  ^| 
shall  give  like  notice  to  the  solicitor  for  the  trustees,  if  any    |  4^^ 

such  solicitor  is  known  to  the  tenant  for  life,  by  posting  a 

registered  letter,  containing  the  notice,  addressed  to  the 
solicitor  at  his  place  of  business  in  the  United  Eangdom, 
every  letter  under  this  section  being  posted  not  less  than  one 
month  before  the  making  by  the  tenant  for  life  of  the  sale, 
exchange,  partition,  lease,  mortgage,  or  charge,  or  of  a  contract 
for  the  same.^ 

(2.)  Provided  that  at  the  date  of  notice  given  the  number 
of  trustees  shall  not  be  less  than  two,  unless  a  contrary  inten- 
tion is  expressed  in  the  settlement.* 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life 
is  not  concerned  to  inquire  respecting  the  giving  of  any  such 
notice  as  is  required  by  this  section. 

This  section  has  been  amended  by  r.  5  of  the  S.  L.  A.,  1884,  which  is 
as  follows : — 

[5. — (1.)  The  notice  required  by  section  forty-five  of  the  Act   47  &  48 
of  1882  of  intention  to  make  a  sale,  exchange,  partition,  or     j'e  ^^* 
lease  may  be  notice  of  a  general  intention  in  that  behalf.     '- — 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the  ^^ 
settlement,  to  furnish  to  him  such  particulars  and  informa-  S.  L.  A. 
tion  as  may  reasonably  be  required  by  him  from  time  to  ^  ^  a^^* 
time  with  reference  to  sales,  exchanges,  partitions,  or  leases  ^^y  o*- 
eflfected,  or  in  progress,  or  immediately  intended.  partition, 

(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  notice  **^  ^®^»  ^ 
either  in  any  particular  case,  or  generally,  and  may  accept 
less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well  as  to 
a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which  objec- 
tion has  been  made  before  the  passing  of  this  Act,^  is  not 
made  sufficient  by  virtue  of  this  Act.] 

1  It  had  been  held,  nnder  s.  46  of  the  S.  L.  A.  1882,  that  a  general  notice 
of  intention  to  sell  or  lease  all  or  any  part  of  the  estate  at  any  time  after 
the  expiration  of  a  month,  as  and  when  an  opportunity  should  occiir 

LL 
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AS  k  4^    was  not  sufficient  under  this  eectioDy  bnt  that  the  notice  ought  to  be  of 
R  ilk      ^^™®  particular  Bale  in  contemplation  at  the  date  of  the  notice  (cX 
^  ^^'         '  The  surviving  trustee  of  a  settlement  under  which  power  is  given  to 
the  trustees  or  trustee  to  act  and  to  receive  and  give  receipts  for  capital 
money,  is  within  this  exception  and  the  exception  in  s.  39  (1)  (d). 
3  The  S.  L.  A.,  1884,  was  passed  on  3rd  July,  1884. 


45^46 
Vict.  0.  38, 

§46. 

Chancery 
Division 
to  act. 
Payment 
into  Conrt. 
Applica- 
tions. 

Service. 


Costs. 


Qenanl 
rules. 
89&40 
Vict.  c.  59. 
44^45 
Vict  c  68. 


Jurisdic- 
tion of 
Palatine 
Court. 


XI. — COURT;  LAND  COBOfflSSIONEKS ;  PROCEDURE. 

46. — (1.)  All  matters  within  the  jurisdiction  of  the  Court 
under  this  Act  shall,  subject  to  the  Acts  r^ulating  the 
Court,  be  assigned  to  the  Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  eflfectually  exonerates 
therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or 
by  summons  at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement 
notice  shall  be  served  in  the  first  instance  on  the  tenant  for 
life. 

(5.)  On  any  application  notice  shall  be  served  on  such 
persons,  if  any,  as  the  Court  thinks  fit 

(6.)  The  Court  shall  have  full  power  and  discretion  to  make 
such  order  as  it  thinks  fit  respecting  the  costs,  charges,  or 
expenses  of  all  or  any  of  the  parties  to  any  application,  and 
may,  if  it  thinks  fit,  order  that  all  or  any  of  those  costs, 
charges,  or  expenses  be  paid  out  of  property  subject  to  the 
settlement. 

(7.)  General  rules^  for  purposes  of  this  Act  shall  be  deemed 
rules  of  Court  within  section  seventeen  of  the  Appellate 
Jurisdiction  Act,  1876,  as  altered  by  section  nineteen  of  the 
Supreme  Court  of  Judicature  Act,  1881,  and  may  be  made 
accordingly. 

(8.)  The  powers  of  the  Court  may,  sw  regards  land  in  the 
County  Palatine  of  Lancaster,  be  exercised  also  by  the  Court 
of  Chancery  of  the  County  Palatine ;  and  rules  for  r^alating 


(c)  Re  Riiy,  25  Ch.  D.  464. 

{d)  P.  610,  ante;  Re  OameU-Orme 


it  Hargreavee,  26  Ch.  D.  595. 
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proceedings  in  that  Court  shall  be  from  time  to  time  made  ^^  *  ^^ 
by  the   Chancellor  of  the   Duchy  of  Lancaster,  with   the    |  4g^  ' 

advice  and  consent  of  a  judge  of  the  High  Court  acting  in 

the  Chancery  Division,  and  of  the  Vice-Chancellor  of  the 
County  Palatine. 

(9.)  General  rules,  and  rules  for  the  Court  of  Chancery  of 
the  County  Palatine,  may  be  made  at  any  time  after  the 
passing  of  this  Act,  to  take  eftect  on  or  after  the  commence- 
ment of  this  Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land  not  Jnrfedic- 
exceeding  in  capital  value  five  hundred  pounds,  or  in  annual  county 
rateable  value  thirty  pounds,  and,  as  regards  capital  money  ^^^o'^*- 
arising  under  this  Act,  and  securities  in  which  the  same  is 
invested,  not  exceeding  in  amount  or  value  five  hundred 
pounds,  and  as  regards  personal  chattels  settled  or  to  be 
settled,  as  in  this  Act  mentioned,  not  exceeding  in  value  five 
hundred  pounds,  be  exercised  by  any  County  Court  within 
the  district  whereof  is  situate  any  part  of  the  land  which  is 
to  be  dealt  with  in  the  Court,  or  from  which  the  capital 
naoney  to  be  dealt  with  in  the  Court  arises  under  this  Act,  or 
in  connection  with  which  the  personal  chattels  to  be  dealt 
with  in  the  Court  are  settled. 

*  The  rules  which  have  been  made  under  this  section  are  the  Settled 
Land  Act  Rules,  1882.     They  will  be  found  at  p.  642,  post. 

The  following  directions  as  to  summonses  under  this  section  have  also 
been  ^ven : — 

[Summonses  under  the  Settled  Land  Act,  1882,  should  be  entitled  as 
directed  by  the  rules  under  the  said  Act,  and  in  other  respects  should 
be  in  the  form  given  in  Appendix  L,  No.  25,  of  the  Bules  of  the 
Supreme  Court,  1883.] 

[The  address  and  description  of  the  applicant  and  of  the  next  friend  (if 
any)  should  in  all  cases  be  stated  in  the  summons,  and  if  the  applicant 
or  tne  parties  summoned  apply  or  are  summoned  as  trustees  or  in  a 
representative  capacity  the  fact  should  appear  in  the  summons,  and  the 
rule  ^if  any)  unaer  which  the  application  is  made  should  be  stated 
therein  (c).J 
It  has  been  held  that  a  summons  under  the  S.  L.  A  need  not  be 

intituled  in  an  administration  suit  or  action  relating  to  the  settled 

(e)  W.  N.  (1884),  p.  90, 

ll2 
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I  ^g^     possession  (/). 


vIcL^^SS,  ^^^'  ptinraant  to  oiden  in  which  the  tenant  for  life  had  been  let  into 


PAYMENT  OF  CJ08TS. 
v^\*  *38      ^'^'  ^^^^^  *^®  Court  directs  that  any  costs,  charges,  or 
S  47.  '  expenses  be  paid  out  of  property  subject  to  a  settlement^  the 

same  shall,  subject  and  according  to  the  directions  of  the 

ofc^uottt  Court,  bo  raised  and  paid  out  of  capital  money  arising  under 
of  settied    ^^^is  Act,  or  Other  money  liable  to  be  laid  out  in  the  purchase 

property.  '  w  x 

of  land  to  be  made  subject  to  the  settlement,  or  out  of  invest- 
ments representing  such  money,  or  out  of  income  of  any  such 
money  or  investments,  or  out  of  any  accumulations  of  income 
of  land,  money,  or  investments,  or  by  means  of  a  sale  of  part 
of  the  settled  land  in  respect  whereof  the  costs,  chaiges,  or 
expenses  are  incurred,  or  of  other  settled  land  comprised  in 
the  same  settlement  and  subject  to  the  same  limitations,  or 
by  means  of  a  mortgage  of  the  settled  land  or  any  part 
thereof,  to  be  made  by  such  person  as  the  Court  directs,  and 
either  by  conveyance  of  the  fee  simple  or  other  estate  or 
interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term,  or  otherwise,  or  by  means  of  a  charge  on  the  setded 
land  or  any  part  thereof,  or  partly  in  one  of  those  modes  and 
partly  in  another  or  others,  or  in  any  sueh  other  mode  as  the 
Court  thinks  fit. 

LAND  COMMISSIONERS. 

vIct*  ^38      ^®* — ^^'^  ^^^  Commissioners  now  bearing  the  three  several 

I  48.  '  styles  of  the  Inclosure  Commissioners  for  England  and  Wales, 

~ — 7 —  and  the  Copyhold  Commissioners,  and  the  Tithe  Comnussioneis 

tion  of       for  England  and  Wales,  shall,  by  virtue  of  this  Act,  become 

mbd^Trf,  ^^  ^^^^  ^  »*y^®^  *®  ^"^^  Commissioners  for  England. 
their  (2.)  The  Land  Commissioners  shall  cause  one  seal  to  be 

^^^      made  with  their  style  as  given  by  this  Act;  and  in  the  exe- 
Seal.         cution  and  discharge  of  any  power  or  duty  under  any  Act 
relating  to  the  three  several  bodies  of  commissioners  afore- 
said, they  shall  adopt  and  use  the  seal  and  style  of  the  Land 
Commissioners  for  England,  and  no  other. 

(/)  JU  Parry,  W.  N.  (1884),  48, 
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(3.)  Nothing  in  the  foregoing  provisions  of  this  section  ^.^.^  ^|« 
shall  be  constnied  as  altering  in  any  respect  the  powers,    &  43, 

authorities,  or  duties  of  the  Land  Commissioners,  or  as  aflFecting  — — 

in  respect  of  appointment,  salary,  pension,  or  otherwise  any  present 
of  those  commissioners,  in  oflGice  at  the  passing  of  this  Act,  or  ^^^^ 
any   assistant  commissioner,  secretary,  or  other  officer  or 
person  then  in  office  or  employed  under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or  orders  of  Laud  com- 
any  court,  awards,  deeds,  and  other  documents,  passed  or  made  JS* succe^ 
before  the  commencement  of  this  Act,  shall  be  read  and  have  ^  powers, 
effect  as  if  the  Land  Commissioners  were  therein  mentioned  absorbed 
instead  of  one  or  more  of  the  three  several  bodies  of  commis-  c?™"^"- 

sioners. 

sioners  aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or  under 
the  authority  of  any  one  or  more  of  the  three  several  bodies 
of  commissioners  aforesaid  before  the  commencement  of  this 
Act,  and  not  then  completed,  shall  and  may  be  carried  on 
and  completed  by  or  under  the  authority  of  the  Land  Commis- 
sioners; and  the  Land  Commissioners,  for  the  purpose  of 
prosecuting,  or  defending,  and  carrying  on  any  action,  suit, 
or  proceeding  pending  at  the  commencement  of  this  Act, 
shall  come  into  the  place  of  any  one  or  more,  as  the  case 
may  require,  of  the  three  several  bodies  of  commissioners 
aforesaid. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this  Act,  Power 
have,  for  the  purposes  of  any  Act,  public,  local,  personal,  or  improvo- 
private,  passed  or  to  be  passed,  making  provision  for  the  exe-  ?®"j^-* 
cution  of  improvements  on  settled  land,  all  such  powers  and  1864. 
authorities  6ts  they  have  for  the  purposes  of  the  Improvement 
of  Land  Act,  1864 ;  and  the  provisions  of  the  last-mentioned 
Act  relating  to  their  proceedings  and  inquiries,  and  to  authen- 
tication   of   instruments,   fwid   to   declarations,   statements, 
notices,  applications,  forms,  security  for  expenses,  inspections, 
and  examinations,  shall  extend  and  apply,  as  far  as  the  nature 
and  circumstances  of  the  case  admit,  to  acts  and  proceedings 
done  or  taken  by  or  in  relation  to  tlie  Land  Commissioners 
under  any  Act  making  provision  as  last  aforesaid ;  and  the 
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46  k  48    provisions  of  any  Act  relating  to  fees  or  to  security  for  ccsks 
I  48.  *  ^  ^  taken  in  respect  of  the  business  transacted  under  the 
Acts  administered  by  the  three  several  bodies  of  commis- 
sioners aforesaid  shall  extend  and  apply  to  the  business  trans- 
acted by  or  under  the  direction  of  the  Land  ConunisaoTOis 
under  any  Act,  public,  local,  personal,  or  private,  passed  or  to 
be  passed,  by  which  any  power  or  duty  is  conferred  or  impost 
on  them. 
46  &  46        49. — (1)  Every  certificate  and  report  approved  and  made 
I  49  '  ^y  ^^^  Land  Commissioners  under  this  Act  shall  be  filed  in 
—      their  office, 
wirtifi^.^'        (2.)  An   office   copy  of  any  certificate  or  report  so  filed 
c*te8,  Ac.,  shall  be  delivered  out  of  their  office  to  any  person  requir- 
^  jne«.™"  ^^8  ^^®  same,  on  payment  of  the  proper  fee,  and  shall  be 
sufficient  evidence  of  the  certificate  or  report  whereof  it 
purports  to  be  a  copy. 


XIL — KESTRICnONS,  SAVINGS,  AND  GENERAL 
PKOVISIONS. 

POWERS  INALIENABLE, 

46  &  46        50. — (1.)  The  powers  under  this  Act  of  a  tenant  for  life 
I  SO   *  ^^^  ^^^  capable  of  assignment  or  release,  and  do  not  pass  to  a 

r person  as  being,  by  operation  of  law  or  otherwise,  an  assignee 

not  assign-  of  a  tenant  for  life,  and  remain  exerciseable  by  the  tenant  for 
tn!ct  ^t"  ^®  ^^^^  *^^  notwithstanding  any  assignment,  by  operation  of 
to  exercise  law  or  otherwise,  of  his  estate  or  interest  under  the  settlement 
void"  (2-)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of 

his  powers  under  this  Act  is  void. 
Rights  of  (3.)  But  this  section  shall  operate  without  prejudice  to  Uie 
fOT*value.  rights  of  any  person  being  an  assignee  for  value  of  the  estate 
or  interest  of  the  tenant  for  life;*  and  in  that  case  the  assignee's 
rights  shall  not  be  affected  without  his  consent,  except  that, 
unless  the  assignee  is  actually  in  possession  of  the  settled 
land  or  part  thereof,  his  consent  shall  not  be  requisite  for  the 
making  of  leases  thereof  by  the  tenant  for  life,  provided  the 
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leases  are   made   at  the  best  rent  that  can  reasonably  be ,  *5  ^  ^^ 

i_x  •      1      .  t         o  1  .       ,  .  ^       .      Vict-  c-  88» 

obtained^  without  fine,  and  m  other  respects  are  in  conformity    |  gQ 

with  this  Act.^  

(4.)  This  section  extends  to  assignments  made  or  coming  Retro- 
into  operation  before  or  after  and  to  acts  done  before  or  after  ^°*^^®' 
the  commencement  of  this  Act ;  and  in  this  section  assign- 
memt  includes  assignment  by  way  of  mortgage,  and  any 
partial  or  qualified  assignment,  and  any  charge  or  incum- 
brance; and  assignee  has  a  meaning  corresponding  with  that 
of  assignment. 

1  Compare  section  64  of  the  S.  K  A,  1877  (g), 

^  In  case  of  an  assignment  of  his  life  estate  by  a  tenant  for  life^  the 
positions  of  the  assignor  and  assignee  appear  to  be  as  follows ; — 

(a)  If  the  assignee  (whether  he  be  mortgagee  or  not)  is  not  in  possession, 
the  assignor  may  grant  a  lease  under  this  Act,  but  cannot  sell  or  exchange 
without  the  consent  of  the  assignee  except  subject  to  the  estate  or  incum- 
brance of  the  assignee. 

(/3)  If  the  assignee  is  in  possession,  the  assignor  cannot  exercise  any  Powers  of 
power  under  this  Act  without  his  consent,  except  subject  to  his  estate  or  ^e*''*/^ 
incumbrance.  assignee. 

(7)  In  no  case  can  the  assignee,  whether  in  possession  or  not,  exercise 
any  power  under  this  Act. 

(8)  If  the  assignee  (not  being  a  mortgagee)  is  in  possession,  he  may 
grant  leases  imder  s.  46  of  the  S.  E.  A.,  1877,  and  may  apply  to  the 
Court  under  s.  23  of  that  Act  for  a  sale. 

"  The  object  of  the  Act  was  to  confer  very  large  powers  not  before 
then  existing.  The  title  of  the  Act  is,  *  An  Act  for  facilitating  sales  and 
leases,  and  other  dispositions  of  settled  land.'  In  many  cases  we  are  able 
to  judge  the  object  of  the  Legislature  by  the  preamble.  This  statute 
has  no  preamble,  but  we  may  remember  the  state  of  the  law  to  which  it 
was  intended  that  the  Act  should  apply  a  remedy.  I  should  draw  the 
inference  that  one  of  the  objects  of  the  Act  waa  to  clear  estates  from 
incumbrances.*'    Per  Bagoallay,  L.  J.  (h). 


ACT  CANNOT  BE  EVADED. 


61. — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instru-    45  &  46 
ment  executed  or  made  before  or  after,  or  partly  before  and     g  gj^  ' 
partly  after,  the  commencement  of  this  Act  a  provision  is  p^j^^. 
inserted  purporting  or  attempting,  by  way  of  direction,  decla-  tion  or 

iff)  P.  455,  ante,  {h)  Re  Jones,  32  W.  R.  785. 
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46  A  4«   ration,  or  otherwise,  to  forbid  a  tenant  for  life  to  exercise  any 

I  SL    P^^^'*  under  this  Act,  or  attempting,  or  tending,  or  intended, 

limiution"  ^^  ^  limitation,  gift,  or  disposition  over  of  settled  land,  or  by 

against      a  limitation,  gift,  or  disposition  of  other  real  or  any  peisoiuJ 


powera  property,  or  by  the  imposition  of  any  condition,  or  by 
▼oiA  forfeiture,  or  in  any  other  manner  whatever,  to  fm>hihit  or 
prevent  him  from  exercising,  or  to  induce  him  to  abstain 
from  exercising,  or  to  put  him  into  a  position  inconsist^t 
with  his  exercising,  any  power  under  this  Act,  that  provision, 
as  far  as  it  purports,  or  attempts,  or  tends,  or  is  intended  to 
have,  or  would  or  might  have,  the  operation  aforesaid,  shall 
be  deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest 
limited  to  continue  so  long  only  as  a  person  abstains  from 
exercising  any  power  shall  be  and  take  effect  as  an  estate  or 
interest  to  continue  for  the  period  for  which  it  would  continue 
if  that  person  were  to  abstain  from  exercising  the  power,  dis- 
charged from  liability  to  determination  or  cesser  by  or  on  his 
exercising  the  same. 
45  A  46       52.  Notwithstanding  anything  in  a  settlement,  the  exercL^ 
I  52  '  ^y  ^^®  tenant  for  life  of  any  power  under  this  Act  shall  not 
^— r; —  occasion  a  forfeiture. 

Provimon 

against 

forfeiture.  TENANT  FOR  LIFE  A  TRUSTEE  FOR  REVERSIONERS. 

45  k  46       58.  A  tenant  for  life  shall,  in  exercising  any  power  under 
tSS     ^^^^  ^^^*  ^^^®  regard  to  the  interests  of  all  parties  entitled 

'—  under  the  settlement,  and  shall,  in  relation  to  the  exercise 

fo?H?e       thereof  by  him,  be  deemed  to  be  in  the  position  and  to  have 
tni»itee  for  ^j^^  dutics  and  liabilites  of  a  trustee  for  those  parties.^ 

all  parties  '^ 

interested,  i  As  to  the  position  of  a  tenant  for  life,  with  regard  to  remainder 
men,  see  and  consider  the  judgment  of  Bacon,  V.  C,  in  Thomas  «. 
WiUiams  (t). 

**  The  S.  L.  A.  gives  the  tenant  for  life  an  absolute  power  to  convert 
the  settled  estate  into  money  for  any  purpose  whatever,  even  for  mere 
caprice."  Pet  Pbarson,  J.  (k).  It  is  trae  that  "  a  tenant  for  life,  in 
selling  under  the  Act,  must  sell  as  fairly  as  trustees  must  sell  for 
the  tenant  for  life  and  for  those  in  remainder/     Fer  Pearson,  J.  if^ 

(i)  24  CJh.  D.  558.  (Z)  Wkedwrighi  v.   Walker,  23  Ch 

{k)  He  Chaytar,  25  Ch.  D.  65L  D.  752  -762. 
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But  unless  he  attempts  to  commit  a  fraud,  such  as  selling  the  property    45  &  46 
for  something  iufioitely  below  its  real  value,  the  Court  will  not  restrain     g  JL^^' 
him  from  selling.    The  fact  that  the  remainderman  has  sold  his  interest  _r_??l_ 
in  the  property  does  not  give  the  purchaser  of  such  remainder  any  right 
to  prevent  a  sale  (m). 

A  remedy  for  a  wrongful  act  done  by  a  deceased  person  cannot  be 
pursued  against  his  estate,  unless  property,  or  the  proceeds  or  value  of 
property,  belonging  to  another  person  has  been  appropriated  by  the 
deceased  person,  and  added  to  his  estate  (n). 


PROTECTION  OF  PURCHASERS. 

64.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  ^^*  *^ 
charge,  a  purchaser,  lessee,  mortgagee,  or  other  person  dealing  |  g^  * 
in  good  faith  with  a  tenant  for  life  shall,  as  against  all  parties  -- — j — 
entitled  under  the  settlement,  be  conclusively  taken  to  have  protection 
given  the  best  price,  consideration  or  rent,  as  the  case  may  ^J^l 
require,  that  could  reasonably  be  obtained  by  the  tenant  for  &c 
life,  and  to  have  complied  with  all  the  requisitions  of  this^Act. 

Compare  s.  6  (5)  (o). 

EXERCISE  OP  POWERS. 

55. — (1.)  Powers  and  authorities  conferred  by  this  Act  on    46  k  46 
a  tenant  for  life  or  trustees  or  the  Court  or  the  Land  Comis-  ^^m^^' 
sioners  are  exerciseable  from  time  to  tima  ^ 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange,  ^^^^^^ . 
partition,  leasing,  mortgaging,  charging,  or  other  power  is  limitation 
exercised  by  a  tenant  for  life,  or  by  the  trustees  of  a  settlement,  ^^ 
he  and  they  may  respectively  execute,  make,  and  do  all  deeds,  *^ 
instruments,  and  things  necessary  or  proper  in  that  behalf 

(3.)  Where  any  provision  in  this  Act  refers  to  sale,  pur-  Provisions 
chase,  exchange,  partition,  leasing,  or  other  dealing,  or  to  any  extend  to 
power,  consent,  payment,  receipt,  deed,  assurance,  contract,  tionsmider 
expenses,  act,  or  transaction,  the  same  shall  be  construed  to  ^  ^^ 
extend  only  (unless  it  is  otherwise  expressed)  to  sales,  pur- 
chases, exchanges,  partitions,  leasings,  dealings,  powers,  con- 
sents, payments,  receipts,  deeds,  assurancas,  contracts,  expenses, 
acts,  and  transactions  under  this  Act. 

(m)  Wkedwright  v.  Washer,  28  Ch.       439. 
D.  762.  (o)  P.  479,  anU. 

{n)  PhiUips  V.  ffomfray,  24  Ch.  D. 
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SAVINU   FOR  OTHER  POWERS, 

46  ft  46        58.— (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or 
I  M«  '  prejudicially  affect  any  power  for  the  time  being  subsisting 

-— — *—  under  a  settlement,  or  by  statute  or  otherwise,  exerciseaUe 
otw*^  ^^  by  a  tenant  for  life,  or  by  trustees  with  his  consent,  or  on  his 
powen.      request,  or  by  his  direction,  or  otherwise;  and  the  powers 

given  by  this  Act  are  cumulative.^ 
Conflict         (2.)  But,  in  case  of  conflict  between  the  provisions  of  a 
^l^^^f  setUement  and  the  provisions  of  this  Act,  relative  to  any 
Act  and     niatter  in  respect  whereof  the  tenant  for  life  exercises  or 
ment        contracts  or  intends  to  exercise  any  power  under  this  Act,  the 
provisions  of  this  Act  shall  prevail ;  and,  accordingly,  not- 
withstanding anything  in  the  settlement,  the  consent  of  the 
tenant  for  life  shall,  by  virtue  of  this  Act.  be  necessary  to  the 
exercise  by  the  trustees  of  the  settlement  or  other  person  of 
any  power  conferred  by  the  settlement  exerciseable  for  any 
purpose  provided  for  in  this  Act.* 
Court  may      (3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecfcu^ 
q^tfong.  *^y  matter  within  this  section,  the  Court  may,  on  the  appli- 
cation of  the  trustees  of  the  settlement,  or  of  the  tenant  for 
life,  or  of  any  other  person  interested,  give  its  decision,  opinion, 
advice,  or  direction  thereon.' 

This  section  has  been  amended  by  s.  6  of  the  S.  L.  A,  1884,  which  is 
as  follows : — 

47  &  48  [6.— (1.)  In  the  case  of  a  settlement  within  the  meaning  of 
^'fe/^'      section  sixty-three  of  the  Act  of  1882,  any  consent  not 

'- —      required  by  the  terms  of  the  settlement  is  not  by  force  of 

sents  of  anything  contained  in  that  Act  to  be  deemed  necessaiy  to 

tenwitsfor      enable  the  trustees  of  the  settlement,  or  any  other  person, 

to  execute  any  of  the  trusts  or  powers  created  by  A^ 
settlement.* 
(2.)  In  the  case  of  every  other  settlement,  not  within  tk 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where 
two  or  more  persons  together  constitute  the  tenant  for  fife 
for  the  purposes  of  that  Act,  then,  notwithstanding  9Xif 
thing  contained  in  sub-section  (2)  of  section  fifly-six  of 
that  Act,  requiring  the  consent  of  all  those  persons,  the 
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consent  of  one  only  of  those  persons  is  by  force  of  that  ,,4^  ^  ^?^ 

111  1  .        1       xi      Vict,  c  38, 

section  to  be  deemed  necessary  to  the   exercise   by  the    &  gg^ 

trustees  of  the  settlement,  or  by  any  other  person,  of  any    47  &  48 

power  conferred  by  the  settlement  exerciseable  for  any     |'g^ 

purpose  provided  for  in  that  Act.  

(3.)  This  section  applies  to  dealings  before,  as  well  as  after, 

the  passing  of  this  Act.] 

^  '*I  read  that  to  mean  this — that  it  is  not  intended  to  take  away  from  Effect  of 

the  trustees  named  in  any  settlement  powers  given  to  them  by  that  ^*  ^*  ^/'^ 

1  ,,.-,,.  1  .1  powers  in 

settlement,  and  that  if  all  parties  are  contented  to  exercise  those  powers,  settlement. 

those  powers  may  still  be  exercised ;  but  if  the  powers  in  the  settlement 

are  more  restricted  than  the  powers  in  the  Act,  then  the  Act  says  that 

the  provisions  of  the  Act  or  the  powers  given  by  the  Act  are  cumulative, 

that  is  to  say,  that  the  powers  in  the  Act,  so  far  as  they  give  larger 

authority  than  is  given  by  the  trusts  of  the  settlement,  may  be  exercised 

in  the  manner  prescribed  by  the  Act    That,  as  it  seems  to  me,  makes 

that  clause  intelligible,  and  makes  both  parts  of  it  perfectly  harmonious." 

Fer  Pearson,  J.  (p). 

Notwithstanding  the  repeal  by  s.  64  (q)  of  Part  I.  of  Lord  Cranworth's 
Act,  the  powers  conferred  by  that  Act  may  still  be  exercised  by  trustees 
under  instrument's  dated  between  28th  August,  1860,  and  1st  Jan.  1883. 

2  Referring  to  the  first  clause  of  s.-s.  2  of  s.  56,  Pearson,  J.,  said, 
"  that  as  I  read  it  means,  that  in  any  cases  where  the  tenant  for  life  is 
desirous  of  exercising  the  powers  given  to  him  under  the  settlement,  or 
given  to  him  under  the  Act,  if  the  powers  under  the  settlement  are  less 
beneficial  to  him^are  less  extensive  than  the  powers  given  to  him  by  the 
Act — he  is  entitled  to  exercise  the  power  under  the  Act  notwithstanding 
any  restriction  contained  in  the  settlement  (r). 

Before  the  passing  of  the  S.  L.  A,  1884,  Pearson,  J.,  made  the  follow- 
ing o))6ervations  on  the  latter  part  of  s.  66 :  "I  read  that  therefore  to 
mean,  that  amongst  other  things  that  are  cumulative,  the  consent  of  the 
tenant  for  life  must  now  be  added  to  the  exercise  of  any  power  of  leasing 
or  sale  by  the  trustees  of  the  settlement,  although  not  required  by  the 
settlement"  («). 

A  settlement  under  which  an  infant  was  tenant  in  tail  contained 
powers  for  the  guardians  of  the  infant  to  lease,  and  for  the  trustees  to  sell 
at  the  request  and  by  the  direction  of  the  guardians.  It  was  held  that 
s.  56  (2)  rendered  the  consent  of  the  trustees  (as  representing  the  infant 
under  s.  60,  p.  527,  post)  necessary  to  the  exercise  of  these  powers.  It 
was  also  held  that,  as  the  settlement  contained  no  power  to  sell  surface 
and  minerals  apart,  s.  56  (1)  enabled  the  trustees,  as  representing  the 

(p)  Re  NewcasOe,  24  Oh.  D.  138.  (r)  Re  NewoatOe,  24  Ch.  D.  138. 

(q)  P.  635,  port,  (»)  ife  NewcatOe,  24  Ch.  D.  138. 
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46  k  46    infant,  under  &  60,  to  make  Buch  a  sale  under  88.  3  and  17,  and  that  as 
^l?^Ji*^  this  was  a  sale  entirely  under  the  S.  L.  A.,  no  request  or  direction  from 
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XIII. — LIMITED  OWNERS  QENERALLT. 

68* — (!•)  Each  person  as  follows  shall,  when  the  estate  or    |5  k  46 
interest  of  each  of  them  is  in  possession,*  have  the  powers  of    |  gg^  ' 

a  tenant  for  life  under  this  Act,  as  if  each  of  them  were  a 

tenant  for  life  as  defined  in  this  Act  (namely) :  tion  of 

(i.)  A  tenant  in  tfldl,  including  a  tenant  in  tail  who  is  by  ^5, 
Act  of  Parliament  restrained  from  barring  or  defeat-  owners,  to 
ing  his  estate  tail,  and  although  the  reversion  is  in  ^^®  „  ^f 
the  Crown,  and  so  that  the  exercise  by  him  of  his  tenant  for 
powers  under  this  Act  shall  bind  the  Crown,  but  not 
including  such  a  tenant  in  tail  where  the  land  in 
respect  whereof  he  is  so  restrained  was  purchased  with 
money  provided  by  Parliament  in  consideration  of 
public  services : 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation, 
gift,  or  disposition  over,  on  failure  of  his  issue,  or  in 
any  other  event:* 

(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crown : 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent  :* 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely 
xmder  a  lease  at  a  rent : 

(vi.)  A  tenant  for  his  own  or  anj  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of 
the  estate,  or  by  conditional  limitation,  or  otherwise, 
or  to  be  defeated  by  an  executory  limitation,  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for  accumula- 
tion of  income  for  payment  of  debts  or  other  pur- 
pose: 

(vil)  A  tenant  in  tail  after  possibility  of  issue  extinct : 

(viii.)  A  tenant  by  the  curtesy  -} 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust 
or  direction  for  payment  thereof  to  him  during  his 
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46  &  46  own  or  any  other  life,  whether  subject  to  expenses  d 
I  58.  management  or  not,  or  imtil  sale  of  the  land,  or  until 
forfeiture  of  his  interest  therein  on  bankruptcy  or 

other  event.* 

(2.)  In  every  such  case,  the  provisions  of  this  Act  referring 
to  a  tenant  for  life,  either  as  conferring  powers  on  him  <s 
otherwise,  and  to  a  settlement,  and  to  settled  land,  shall 
extend  to  each  of  the  persons  aforesaid,  and  to  the  instru- 
ment under  which  his  estate  or  interest  arises,  and  to  the 
land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as 
regards  a  tenant  for  life  shall,  where  necessary,  be  deemed  to 
refer  to  the  determination  by  death  or  otherwise  of  such 
estate  or  interest  as  last  aforesaid. 

^  This  section  has  been  amended  by  s.  8  of  the  S.  L.  A  1884,  whkh 
is  as  follows  :— 

47  k  48    [8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a 
*|  8     '      tenant  by  the  curtesy  is  to  be  deemed  an  estate  arising 

—      under  a  settlement  made  by  his  wife.®] 

Curtesy  to 

to  ariw  *  Referring  to  s.  68,  North,  J.,  said,  « I  think  ^possessions  there  clearly 

under  means  possession  properly  so  called  as  distinguished  from  lemainda*  or 
settle-  reversion,  and  does  not  draw  any  distinction  as  regards  a  person  in  pos- 
session personally  or  by  his  guardian  if  an  infant  I  think  it  m^ms 
possession  as  distinguished  from  reversion.  Then  the  2nd  sub-section 
provides  for  the  case  of  'a  tenant  in  fee  simple  *  in  possession — ^that 
comes  from  the  earlier  words  *  with  an  executory  limitation,  gift,  or  dis- 
position over,  on  failure  of  his  issue.'  Then  I  should  add  that  the  inter- 
pi-etation  clause  says  that  *  possession  includes  receipt  of  income,'  and 
therefore  if  he  is  in  receipt  of  income  he  is  in  possession "  (b),  **  It 
is  sufficient,  in  order  to  exercise  the  powers  of  a  tenant  for  life,  to 
be  entitled  to  income,  whether  in  actual  i-eceipt  of  income  or  not' 
Per  Bacon,  V.-O.  (c). 

3  An  infant  tenant  in  fee  simple  with  an  executory  limitation  over  in 
case  of  his  dying  under  the  age  of  twenty-one  without  issue,  has  the 
powers  of  a  tenant  for  life  (d), 

(6)  JRe  Morgan,  24  Ch.  D.  116.  {d)  lie  Morgan,  24  Ch.  D.  114. 

(c)  Be  Jones,  24  Ob.  D.  586. 
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*  Where  a  testator  by  will,  dated  in  1866,  gave  a  public  house,  of  which    45  &  46 
he  had  granted  a  lease  in  1859  for  thirty  years  at  a  rent  of  £50,  to  ^^g'^^' 
trustees  upon  tiust  for  his  wife  during  the  remainder  of  the  term  "if    ^  ^g 
she  should  so  long  live,"  and  in  case  of  her  death  upon  trust  for  sale,  Vict.  c.  18, 
and  the  will  contained  a  clause  against  alienation  by  the  wife,  Pbabson,      |  8. 
J.,  held  that  the  widow  had  not  the  powers  of  a  tenant  for  life  under 

8ub-s8.  4  and  6  of  section  58  (e). 

*  Estates  were  devised  to  trustees  for  a  term  of  2000  years  for  raising 
£45,000  and  subject  thereto  to  other  trustees,  without  impeachment  of 
waste,  during  the  life  of  X.  with  remainders  over.  The  last  mentioned 
trustees  were  to  enter,  manage,  pay  expenses  of  management  and  interest 
on  charges  amounting  to  £80,000  and  to  pay  the  balance  of  the  income 
from  the  estates  to  X.  for  life.  Although  there  was  no  balance  and  X 
did  not  receive  any  income,  it  was  held  by  the  Court  of  Appeal,  afl&rming 
Bacon,  V.-C,  that  X.  had  the  powers  of  a  tenant  for  life  under  the 
Act  (/). 

"  It  seems  that  section  58,  sub-s.  9,  was  especially  framed  to  meet  the 
case  where  trustees  have  the  legal  estate,  and  also  all  the  powers  of 
management''    Per  Cotton,  L.  J.  (gr). 

*  **It  may  be  observed  that  s.  58,  sub-s.  9,  gives  the  powers  of 
a  tenant  for  life  to  a  tenant  by  the  curtesy  who  is  a  person  never  con- 
templated by  a  settlement."    Per  Cotton,  L.  J.  (h). 


XIV.— INFANTS ;  MARRIED  WOMEN  ;  LUNATICS. 
INFANTa 

59.  Where  a  person,  who  is  in  his  own  right  seised  of  or   45  &  46 
entitled  in  possession  to  land,  is  an  infant,  then  for  purposes    ©  rg    * 

of  this  Act  the  land  is  settled  land,  and  the  infant  shall  be '— 

deemed  tenant  for  life  thereof.^  ^/^y  ^' 

^  A  partner  died  intestate  and  his  administratrix  retained  his  share  of  f^^*^^®*^  ^ 
the  partnership  land  in  specie.    One  of  his  next  of  kin  being  an  infant,  tenant  for 
the  interest  of  such  infant  therein  was  held  to  be  settled  land  under  this  life, 
section,  so  as  to  enable  the  Court  to  appoint  new  trustees  under  s.  38  (t). 

60.  Where  a  tenant  for  life,  or  a  person  having  the  powers    45  &  46 
of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant    s  g/j    * 
would,  if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the — 

Tenant  for 

(f )  Re  Hade,  26  Cb.  D.  428.  {g)  Re  Jones,  32  W.  R.  736.  ^®*  ^^^' 

(/)  Re  Jones,  24  Oh.  D.  683  ;   82  {h)  Re  Jones,  32  W.  R.  786. 

W.  R.  785.  (t)  Re  Wells,  31  W.  R.  764. 
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45  &  4«    powers  of  a  tenant  for  life  under  this  Act/  the  powers  of  a 
I  £Q      tenant  for  life  under  this  Act  may  be  exercised  on  his  behalf 

—  by  the  trustees  of  the  settlement,  and  if  there  are  none, 

then  by  such  person  and  in  such  manner  as  the  Ck>urt^  on 
the  application  of  a  testamentary  or  other  guardian  or  next 
friend  of  the  infant,  either  generally  or  in  a  particular  in- 
stance, orders. 

jj^lggj^/^  ^  Where  the  tenant  for  life  is  an  infiint,  tmstees  may  be  appointed  for 

teiiMit  for  the  poiposeB  of  the  Act  ( j),  and  they  will  have  power  to  gire  the  comait 

^^^  required  under  &  56,  sub-s.  2,  &om  the  tenant  for  life,  to  enable  them 

to  ezerclBe  the  trusts  of  the  settlement  (k\  and  to  join  with  peisoiis 

entitled  to  other  undivided  shares  (if  any)  of  real  estate  in  grantiDg  t 

mining  lease  (J), 

Powers  of       A  testator  devised  real  estate  to  trustees  upon  trust  for  his  childroi 

*"*■*•*■•      who  should  survive  him,  and  directed  that  in  case  any  of  them  died  ia 

his  lifetime,  the  share  of  such  child  should  be  held  upon  trust  for  hk 

issue  who  should  attain  twenty-one.    The  third  son  attained  twenty- 

one,  and  died,  leaving  two  infant  children.    Pearson,  J.,  held  thait  the 

infants  took  vested  estates  liable  to  be  divested  in  the  event  of  thdr  not 

attaining  twenty-one,  and  that  consequently  trustees  to  be  appointed  for 

the  purposes  of  the  Act  were  entitled  to  exercise  the  powers  of  a  tenant 

for  life  under  the  Act  in  respect  of  the  third  son's  share,  and  that  the  som- 

mons  upon  which  the  question  as  to  the  estates  had  been  raised  must  be 

amended  bymaliingthein&nts(bynextfriend)jointapp1icantB,  and  ordered 

it  to  be  then  referred  to  chambers  for  the  appointment  of  trustees  (m). 

The  widow  of  an  intestate,  as  next  fiiend  and  on  behalf  of  his 
infant  children,  obtained  the  appointment  of  trustt-es  for  the  purposes  of 
the  Act  (n). 

The  Court  can  authorise  trustees  appointed  for  the  purpoe^  of  this 
Act  to  sell  copyhold  property  of  an  infant  under  this  section  out  of 
Court  (o). 

^  I  read  the  60th  section—  giving  the  trustees  of  the  settlement  wbo 
are  able  to  exercise  them  the  powers  of  the  infant  tenant  for  life  under 
the  Act — as  conferring  upon  them  a  power  to  exercise  the  option  for  the 
tenant  for  life.  I  think  in  either  case  it  was  intended,  where  there  was 
an  infant,  that  the  trustees  of  the  settlement  should  be  able  to  do 
whatever  the  infant  was  authorised  to  do  under  this  Act"  Per  Peai> 
SON,  J.  (p). 

U)  lU  Morgan,  24  Ch.  D.  114.  (n)  JU  Wdls,  W.  N.  (1888),  p.  Ill 

{k)  JU  Newcastle,  24  Ch.  D.  129.  (o)  Re  Price,  LeighUfn  v.  Priet,  St 

(0  Re  Powelly  Re  AUaway,  AUaway  W.  R.  1009. 

V.  OaBey,  W.  N.  (1884),  p.  67.  {p)  Re  NcxvcatUe,  24  Ch.  D.  14a 
(m)  Re  Jamei,  28  &  J.  657. 
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61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply    J^  k  46 
in  the  case  of  a  married  woman.  g  gj^  ' 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a ; 

married  woman,  would  have  been  a  tenant  for  life  or  would  woman, 
have  had  the  powers  of  a  tenant  for  life  under  the  foregoing  ^2.^  *<\^ 
provisions  of  this  Act,  is  entitled  for  her  separate  use,  or  is 
entitled  under  any  statute,  passed  or  to  be  passed,  for  her  sepa- 
rate property,  or  as  a /erne  sole,  then  she,  without  her  husband, 
shalJ  have  the  powers  of  a  tenant  for  life  under  this  Act.^ 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then 
she  and  her  husband  together  shall  have  the  powers  of  a 
tenant  for  life  under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for 
life  and  a  settlement  and  settled  land  shall  extend  to  the 
married  woman  without  her  husband,  or  to  her  and  her 
husband  together,  as  the  case  may  require,  and  to  the  instru- 
ment under  which  her  estate  or  interest  arises,  and  to  the 
land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all 
deeds,  instruments,  and  things  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not 
prevent  the  exercise  by  her  of  any  power  under  this  Act 

*  For  statutory  provisions  entitling  married  women  to  property  for  their 
separate  use,  see  the  M.  W.  P.  A  1882,  and  notes  thereto,  pp.  353  et  seq. 


LUNATICS. 

62.  Where  a  tenant  for  life,  or  a  person  having  the  powers    45  ft  46 
of  a  tenant  for  life  under  this  Act,  is  a  lunatic,  so  found  by    j*gV^' 

inquisition,  the  committee^  of  his  estate  may,  in  his  name 

and  on  his  behalf,  under  an  order  of  the  Lord  Chancellor,  or  J^^?^ 
other  person  intrusted  by  virtue  of  the  Queen's  sign  manual  lunatia 
with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  lunatics,  exercise  the  powers  of  a  tenant  for 
life  under  this  Act;  and  the  order  may  be  made  on  the 
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vsft*  *u  P®^^^^^  ^^  "^y  pcraon  interested  in  the  settled  land,  or  of  the 
I  52.    committee  of  the  estate. 

1  The  committee  of  a  lunatic  tenant  for  life  cannot  give  a  Talid  notice 
under  s.  45  without  the  authority  of  the  Lords  Justices  (q) ;  and  where  a 
committee  petitioned  for  power  to  grant  a  repairing  lease  for  nindj- 
nine  yean,  the  Court  held  that  it  would  be  better  to  appoint  troateei, 
under  s.  38,  for  that  purpose  (r). 


XV. — SETTLEMENT  BY  WAY  OF  TRUST   FOB  SALE. 
46  &  46        88. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  which 
I  ^.  '  ""^^^  ^^  ^y  ^'i^u®  ^f  ^"^y  deed,  will,  or  agreement,  covenant 
-    . .-     to  surrender,  copy  of  court  roll,  Act  of  Parliament,  or  other 
for  CAM  of  instrument  or  any  number  of  instruments,  whether  made  or 
*^and     P^^ssed  before  or  after,  or  partly  before  and  partly  after,  the 
re-invest    commencement  of  this  Act,  is  subject  to  a  trust ^  or  direction 
"*  ^        for  sale  of  that  land,  estate,  or  interest,  and  for  the  applica- 
tion or  disposal  of  the  money  to  arise  from  the  sale,  or  the 
income  of  that  money,  or  the  income  of  the  land  until  sale,  or 
any  part  of  that  money  or  income,  for  the  benefit  of  any 
person  for  his  life,  or  any  other  limited  period,  or  for  the 
benefit  of  two  or  more  persons  concurrently  for  any  limited 
period,  and  whether  absolutely,  or  subject  to   a   trust  f<ff 
accumulation  of  income  for  payment  of  debts  or  other  pur- 
pose, or  to  any  other  restriction,  shall  be  deemed  to  be  settled 
land,  and  the  instrument  or  instruments  under  which  the 
trust  arises  shall  be  deemed  to  be  a  settlement;*  and  the 
person  for  the  time  being  beneficially  entitled  to  the  iucoDQe 
of  the  land,  estate,  or  interest  aforesaid  until  sale,  whether 
absolutely  or  subject  as  aforesaid,  shall  be  deemed   to  be 
tenant  for  life  thereof;  or  if  two  or  more  persons  are  so 
entitled  concurrently,  then  those  persons  shall  be  deemed  td 
constitute  together  the  tenant  for  life  thereof ;  and  the  per- 
sons, if  any,  who  are  for  the  time  being  under  the  settlement 


Digitized  by 


Google 


SETTIiEMENT  BY  WAY  OP  TRUSTS  TOR  SALE.  681 

the  settlement  there  are  no  such  trustees,  then  the  persons,  if  y^*^  ^fg 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to    |  ^3^ 

be  trustees  thereof  for  purposes  of  this  Act  are  for  purposes  of 

this  Act  trustees  of  tKe  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  Prior  pro- 
to  a  tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  Aot  to 
shall  extend  to  the  person  or  persons  aforesaid,  and  to  the  ^^^*^ 
instrument  or  instruments  under  which  his  or  their  estate  or  entitled  to 
interest  arises,  and  to  the  land  therein  comprised,  subject  and  Jf  ^^ 
except  as  in  this  section  provided  (that  is  to  say)  : 
(i.)  Any  reference  in  this  Act  to  the  predecessors  or  succes- 
sors in  title  of  the  tenant  for  life,  or  to  the  remainder- 
men, or  reversioners  or  other  persons  interested  in  the 
settled  land,  shall  be  deemed  to  refer  to  the  persons  in- 
terested in  succession  or  otherwise  in  the  money  to 
arise  from  the  sale  of  the  land,  or  the  income  of  that 
money,  or  the  income  of  the  land,  until  sale  (as  the 
case  may  require), 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled  Capital 

land  shall  not  be  applied  in  the  purchase  of  land  unless  under  s.  68 
such  application  is  authorized  by  the  settlement  in  the  ?^*gjjj^i^ 
case  of  capital  money  arising  thereunder  from  sales  or  land  unless 
other  dispositions  of  the  settled   land,  but  may,  inj^^ 
addition  to  any  other  mode  of  application  authorized 
by  this  Act,  be  applied  in  any  mode  in  which  capital 
money  arising  under  the  settlement  from  any  such 
sale  or  other  disposition  is  applicable    thereunder, 
subject  to  any  consent  required  or  direction  given  by 
the  settlement  with  respect  to  the  application  of  trust 
money  of  the  settlement, 
(iii.)  Capital  moneyarising  under  this  Act  from  the  settled  land  Capital 

and  the  securities  in  which  the  same  is  invested,  shall  ^dws.  68 
not  for  any  purpose  of  disposition,  transmission,  or  de-  nott^^w- 
volution,  be  considered  as  land  unless  the  same  would,  if  land, 
ai'ising  under  the  settlement  from  a  sale  or  disposition 
of  the  settled  land,  have  been  so  considered,  and  the 
same  shall  be  held  in  ti  ust  for  and  shall  go  to  the  same 
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46  k  46  persons  successively  in  the  same  manner,  and  for  and 

ft  03,  on  the  same  estates,  interests,  and  trusts  as  the  same 

would  have  gone  and  been  held  if  arising  under  the 

settlement  from  a  sale  or  disposition  of  the  settlal 
land,  and   the   income  of  such   capital   money  and 
securities  shall  be  paid  or  applied  accordingly. 
How  iMid  (iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by 
to  bToon-  purchase,  or  in  exchange,  or  on  partition,  shall  be  con- 

veyed, veyed  to  and  vested  in  the  trustees  of  the  settlem^t, 

on  the  trusts,  and  subject  to  the  powers  and  proidsions 
which,  under  the  settlement  or  by  reason  of  the  exer- 
cise of  any  power  of  appointment  or  charging  therein 
contained,  are  subsisting  with  respect  to  the  settled 
land,  or  would  be  so  subsisting  if  the  same  had  not 
been  sold,  or  as  near  thereto  as  circumstances  permit, 
but  so  as  not  to  increase  or  multiply  charges  or  pow^s 
of  charging. 

Wbat  ii  a  i  X.  having  a  power  of  appomtment  over  a  moiety  of  an  estate  oom- 
within'^"  prising  minerals,  appointed  to  trustees  upon  trust  for  sale,  investment, 
§  68.  and  accnmnlation,  and  to  expend  as  much  as  should  be  required  of  the 

annual  income  arising  therefrom  in  the  maintenance  and  education  of 
two  infants  during  in&ncy.  The  power  did  not  authorise  a  sale  or  lease 
of  the  property.  Kat,  J.,  held  that  the  infants  were  tenants  for  life 
under  s.  63,  and  authorised  the  trustees  to  concur  with  the  own^sof  the 
other  moiety  in  granting  a  mining  lease  for  ninety-nine  years  under  as. 
6  and  10 ;  the  sale  of  the  moiety  being  postponed  until  the  eldest  in&nt 
attained  twenty-one  or  died,  or  until  further  order  (s). 

In  deciding  whether  a  case  is  within  this  section,  the  Court  loola  only 
at  the  instrument  creating  the  trust  for  sale,  and  disr^aids  subeeqnoit 
settlements  of  derivative  shares  (t). 

Before  the  passing  of  the  S.  L.  A.  1884,  the  question  arose  whether, 
having  regard  to  this  section  and  s.  56,  trustees  for  sale  could  make  a  good 
title  without  the  concurrence  of  their  cestuisque  Ututmiy  or  at  any  rate 
of  such  of  them  as  constituted  or  had  the  powers  of  a  tenant  for  life 
under  this  Act.  It  was  held  that,  if  there  was  no  tenant  for  life,  the 
trustees  could  make  a  good  title  and  give  receipts  without  any  consent, 
aa  they  could  have  done  before  the  Act  (m)  ;  and  that  if  the  trustees  h«d 

{$)  He Powdl;  JRe  AUaway;  AUatoay      Hi;  Re  KnowUi,  28  S.  J.  738. 
V.  Oakley,  W.  N.  (1884).  p.  67.  («)  lie  EarU  and  W^tsUr,  24  Ch.  D 

(0  Re  EarU  and  Webtier,  24  Ch.  D.      144, 
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an  absolute  trust  for  sale,  coiisent  to  the  sale  by  the  teuout  for  life  was    f  ^  &  46 
unnecessary  (x).  ^8*63^^' 

But  the  effect  of  the  section  was  further  explained  by  Pearson,  J.,  as    ^       ' 
follows :—  Effect  of 

"  I  am  quite  satisfied  that  the  Act  was  never  intended  to  interfere  powers  of 
with  the  performance  of  a  positive  and  absolute  trust  vested  in  trustees,  f^^^^u 
but  I  think  that  it  was  intended  to  prevent  trustees  from  exercising  by 
themselves  a  discretion  when  nothing  but  a  discretion  was  vested  in 
them,  and  to  limit  their  exercise  of  a  power  given  to  them  by  saying  that 
the  power  and  the  disc^tion  cannot  be  put  in  force  without  the  consent 
of  the  tenant  for  life ;  but  where  there  is  an  absolute  trust  for  sale,  which 
trust  for  sale  c^annot  be  left  unperformed  without  a  breach  of  duty  on  the 
part  of  the  trustees,  it  neither  enables  the  tenant  for  life  to  control  the 
execution  of  that  trust,  nor  does  it  take  away  from  the  trustees  the  power 
of  performing  their  duty  as  trustees"  (y). 

Notwithstanding  this  view,  it  was  obvious  that  trustees  for  sale,  with 
power  to  postpone  such  sale,  would  be  considerably  and  unnecessarily 
hampered  if  they  were  unable  to  exercise  the  discretionary  powers  given 
to  thum  by  will  or  settlement  without  the  consent  of  the  person  or  class 
of  persons  constituting  the  tenant  for  life. 

This  state  of  things  has  been  remedied  by  the  Settled  Land  Act,  1884, 
which  was  passed  on  the  3rd  of  July,  1884,  and  is  to  be  read  and  con- 
strued with  the  S.  L.  A.  1882. 

Sect  6  (1)  of  the  S.  L.  A.  1884  («),  which  applies  to  dealings  before  as 
well  as  after  3rd  July,  1884,  in  effect  renders  unnecessary  any  consent 
not  required  by  the  terms  of  the  settlement  to  the  execution  of  trusts  or 
powers  created  by  settlements  within  the  meaning  of  s.  63  of  the  S.  L.  A. 
1682. 

Sect.  7  of  the  S.  L.  A.  1884,  is  as  follows  :— 

[7.  With  respect  to  the  powers  conferred  by  section  sixty-    47  &  48 
three  of  the  Act  of  1882,  the  following  provisions  are  to     ^•;^^®» 

have  effect : —  

(i.)  Those  powers  are  not  to  be  exercised  without  the  leave  ^-^^^^ 

of  the  Court  s.  63  to  be 

(ii.)  The  Court  may  by  order,  in  any  case  in  which  it  thinks  oSywith 
fit,  give  leave  to  exercise  all  or  any  of  those  powei-s,  leave  of 
A^x.  A        '     ^  *u  'the  Court. 

and  the  order  is  to  name  the  person  or  persons  to 
whom  leave  is  given. 

(a?)  Taylor  v.  Poncia,  25  Ch.  D.      650. 
646.  (2)  P.  622,  ante. 

(y)  Taylor  v.  Poncia,  25  Ch,  D. 
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45  Ik  46       (iii.)  The  Coart  may  from  time  to  time  rescind,  or  vary,  any 
I  Ao  order  made  under  this  section,  or  may  make  any  new 

47  &  48  or  further  order. 

*t^7  (>^-)  ^  1^^  *^  ^^  order  under  this  section  is  in  force, 

—  neither  the  trustees  of  the  settlement,  nor  any  poson 

j^^,  other  than  a  person  having  the  leave,  shall  execute  any 

trust  or  power  created  by  the  settlement,  for  any 
purpose  for  which  leave  is  by  the  order  pven,  to 
exercise  a  power  conferred  by  the  Act  of  1882. 
Order  mAy      (v.)  An  order  under  this  section  may  be  r^stered  and 
1^,3:  re-registered,  as  a  iw  pendens,  against  the  trustees  of 

the  settlement  named  in  the  order,  describing  them  on 
the  register  as  "Trustees  for  the  purposes  of  the 
Settled  Land  Act,  1882." 
(vLX  Any  person  dealing  with  the  trustees  fix>m  time  to 
time,  or  with  any  other  person  acting  under  the  trusts 
or  powers  of  the  settlement,  is  not  to  be  affected  by  an 
order  under  this  section,  unless  and  until  the  order  is 
duly  registered,  and  when  necessary  re-registered  as  a 
lis  pendens, 
AppUca-       (vii.)  An  application  to  the  Court  under  this  section  maybe 
(^^.  made  by  the  tenant  for  life,  or  by  the  persons  who 

together  constitute  the  tenant  for  life,  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882. 
(viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  under  this  section,  may  be 
made  also  by  the  trustees  of  the  settlement,  or  by 
any  person  beneficially  interested  under  the  settle- 
ment 
(ix.)  The  person  or  persons  to  whom  leave  is  given  by  an 
order  under  this  section,  shall  be  deemed  the  proper 
person  or  persons  to  exercise  the  powers  conferred  by 
section  sixty-three  of  the  Act  of  1882,  and  shall  have, 
and  may  exercise  those  powers  accordingly. 
Not  retro-      (x.)  This  section  is  not  to  affect  any  dealing  which  has 
•pocuTo.  taken  place  before  the  passing  of  this  Act,  under  any 

trust  or  power  to  which  this  section  applies.] 
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XVI. — ^REPEALS. 

64.—  (1.)  The  enactments  described  in  the  schedule  to  this  y^^^^^^gg 
Act  are  hereby  repealed.  |  $4« 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder  enact- 
before  the  commencement  of  this  Act ;  nor  shall  the  same  ^^^ 
affect  the  validity  or  invalidity,  or  any  operation,  effect,  or 
consequence,  of  any  instrument  executed  or  made,  or  of  any- 
thing done  or  suffered,  or  of  any  order  made,  before  the 
commencement  of  this  Act ;  nor  shall  the  same  affect  any 
action,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be  carried 
on  and  completed  as  if  there  had  been  no  such  repeal  in 
this  Act. 

As  to  the  effect  of  this  saving  clause,  see  notes  to  a.  71  of  the  C.  A 
1881  (a). 


XVII. — IRELAND. 


65. — (1.)  In  the  application  of  this  Act  to  Ireland  the  fore-    ^5  &  46 
going  provisions  shall  be  modified  as  in  this  section  provided,    g  gg^ 

(2.)  The  Court  shall   be   Her  Majesty's   High  Court  of '— 

J ustice  m  Ireland.  tions  re- 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall,  SP^'^^ 
subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
Chancery  Division  of  that  Court ;  but  General  Rules  under 
this  Act  for  Ireland  may  direct  that  those  matters  or  any  of 
them  be  assigned  to  the  Land  Judges  of  that  Division. 

(4.)  Any  deed  inrolled  under  this  Act  shall  be  inrolled  in 
the  Record  and  Writ  Office  of  that  Division. 

(5.)  Gteneral  Rules  for  purposes  of  this  Act  for  Ireland  40  &  41 
shall  be  deemed  Rules  of  Court  within  the  Supreme  Court  of    ^^  ^    * 

(a)  P.  322,  ante. 
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vtct*c^38  J"^^^*^^"^  ^^^  (Ireland),  1877, and  maybe  made  accordingly, 
§  65.  '  ^^  ^^7  ^^"^^  ^^^^  ^^^  passing  of  this  Act,  to  take  effect,  on  or 

after  the  commencement  of  this  Act. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in 
addition  to  the  jurisdiction  possessed  by  them  independently 
of  this  Act,  have  and  exercise  the  power  and  authority  exer- 
ciseable  by  the  Court  under  this  Act,  in  all  proceedings  where 
the  property,  the  subject  of  the  proceedings,  does  not  exceed 
in  capital  value  five  hundred  poimds,or  in  annual  valae  Uiiity 
pounds. 
40  k  41  (7.)  The  jMt)visions  of  Part  II.  of  the  County  Officers  and 
Vict.  c.  66.  Courts  (Ireland)  Act,  1877,  relative  to  the  equitable  jurisdic- 
tion of  the  Civil  Bill  Courts,  shall  apply  to  the  jurisdictioB 
exerciseable  by  those  Courts  under  this  Act 

(8.)  Rules  and  Orders  for  purposes  of  this  Act,  as  &r  as  it 
relates  to  the  Civil  Bill  Courts,  may  be  made  at  any  time 
after  the  passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act,  in  manner  prescribed  by  section 
seventy-nine  of  the  County  Officers  and  Courts  (Ireland)  Act, 
1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland  diall 
be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building  ax 
mining  lease  may  be  granted  shall  be  not  exceeding  thirty- 
five  years. 
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THE    SCHEDULE. 


Rbpibals. 


23  &  24  Vict  c.  146 
in  part. 


27&28  Vict  c.  114 
in  part 


40  &  41  Vict  c.  18 
in  part 


An  Act  to  give  to  trustees,  mort-  ^ 
gageea,    and    other?,    certain  I  .     ^, . 

powers    now    commonly    in-  V     ^^\    

serted  in  settlements,  mort-         namely, 
gages,  and  wills     -        -        -  J 

Parts  I.  and  IV. 

(being  so  much  of  the  Act  as  is  not  repealed  by 
the  Conveyancing  and  Law  of  Property  Act, 
1881). 

The  Improvement  of  Land  Act,  )  in  part ; 

1864 1      namely,— 

Sections  seventeen  and  eighteen : 
Section  twenty-one,  from  "either  by  a 
party*'  to  ** benefice)  or"  (inclusive); 
and  from  "or  if  the  landowner"  to 
"minor  or  minors'*  (inclusive);  and 
"  or  circumstance  "  (twice) : 
Except  as  regards  Scotland. 


The  Settled  Estates  Act,  1877 
Section  seventeen. 


in  part; 
namely,- 
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47  &  48  VICT.  c.  18. 
An  Act  to  amend  the  Settled  Land  Act,  1>>82. 

Be  it  enacted,  &c. 

47*48       1.  This  Act  may  be  cited    as    the    Settled  Land  A«, 

Short  title. 

47  k  48       2.  The  expression  "  the  Act  of  1882  "  used  in  this  Act 
I  2,   '  means  the  Settled  Land  Act,  1882. 

Interpre- 
tation. 

47  &  48        3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  coo 

Vg     '  strued  together  as  one  Act,  and  expressions  ^  used  in  thisA^^ 

-; are  to  have  the  same  meanings  as  those  attached  by  the  Ac 

tlon  of       ^f  18^2  to  similar  expressions  used  therein. 
Act.  , 

1  For  meanings  of  expressions  used  in  the  S.  L.  A,  see  s.  2  of  ^ 
S.  L.  A.,  1882,  p.  472,  ante. 


47  &  48        4.  A  fine  received  on  the  grant  of  a  lease  under  any  po^*'^ 

^^fl/^'  conferred  by  the  Act  of  1882  is  to  be  deemed  capital  monej 

~ arisinir  under  that  Act 

Fine  on  »  ® 

lease  to  be 

money.  See  s.  1.  of  the  S.  L.  A.,  1882,  and  notes  thereto,  p.  480,  anie. 
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5.   (I.)  The  notice  required  by  section  forty-five  of  the  Act  ^JJ^  ^^ 
f  1882  of  intention  to  make  a  sale,  exchange,  partition,  or      §  6,   * 
3ase  may  be  notice  of  a  general  intention  in  that  behalf.  —-, 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the  under 
ettlement,  to  furnish  to  him  such  particulars  and  information  y.^  ^^gg 
us  may  reasonably  be  required  by  him  from  time  to  time  with  »•  ^5,  may, 
•eference  to  sales,  exchanges,  partitions,  or  leases  eflfected,  or  sale, 
n  progress,  or  immediately  intended.  ^^-^^^^ 

(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  or  lease,  be 
QOtice  either  in  any  particular  case,  or  generally,  and  may  ^"®    ' 
accept  less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well  as 
to  a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  suflSciency  of  which 
objection  has  been  taken  before  the  passing  of  this  Act,  is  not 
made  suflScient  by  virtue  of  this  Act. 

See  8.  45  of  the  S.  L.  A.,  1882,  and  notes  thereto,  pp.  512—13,  ante. 

6.  (1.)  In  the  case  of  a  settlement  within  the  meaning  of   47  &  48 
section  sixty-three  of  the   Act   of  1882,  any  consent  not^^^J;^^' 

required  by  the  terms  of  the  settlement  is  not  by  force  of __! 

anything  contained  in  that  Act  to  be  deemed  necessary  to  ^^^^' 
enable  the  trustees  of  the  settlement,  or  any  other  person,  to  tenants  for 
execute  any  of  the  trusts  or  powers  created  by  the  settlement. 
(2.)  In  the  case  of  every  other  settlement,  not  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where  two 
or  more  persons  together  constitute  the  tenant  for  life  for  the 
purposes  of  that  Act,  then,  notwithstanding  anything  con- 
tained in  sub-section   (2.)  of   section  fifty-six  of  that  Act, 
requiring  the  consent  of  all  those  persons,  the  consent  of  one 
only  of  those  persons  is  by  force  of  that  section  to  be  deemed 
necessary  to  the  exercise  by  the  trustees  of  the  settlement,  or 
by  any  other  person,  of  any  power  conferred  by  the  settle- 
ment exerciseable  for  any  purpose  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before,  as  well  as  after, 
the  passing  of  this  Act. 

See  88.  56  and  63  of  the  S.  L.  A.,  1882,  pp.  522  and  630,  cmU, 
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47  ft  48 
Vict  c.  18, 

17. 


Powers 
given  by 
1.68  of 
S.  L.A. 
1882,  to  be 
exerdBed 
only  with 
leave  of  the 
Court 


7.  With  respect  to  the  powers  conferred  by  aectian  aitr- 

three  of  the  Act  of  1882^  the  following  provisions  are  to  b^^ 

eflfect: — 

(i.)  Those  powers  are  not  to  be  exercised  without  the  leiTt 

of  the  Court 
(ii.)  The  Court  may  by  order,  in  any  case  in  which  it  thinb 
fit,  give  leave  to  exercise  all  or  any  of  those  powas, 
and  the  order  is  to  name  the  person  or  p^^BoiB  id 
whom  leave  is  given, 
(iii.)  The  Court  may  from  time  to  time  rescind,  or  vaiy,  aoj 
order  made  under  this  section,  or  may  make  any  itev 
or  further  order, 
(iv.)  So  long  as  an  order  under  this  section  is  in  foroe, 
neither  the  trustees  of  the  settlement,  nor  any  peraoi 
other  than  a  person  having  the  leave,  shall  execoie 
any  trust  or  power  created  by  the  settlement,  fiw  mJ 
purpose  for  which  leave  is  by  the  order  given,  to  exs- 
cise  a  power  conferred  by  the  Act  of  1882. 
(v.)  An  order  under  this  section  may  be  registered  and  re- 
registered, OS  a,  lis  penderir^f  against  the  trustees  of  the 
settlement  named  in  the  order,  describing  them  od  tbe 
register  as  **  Trustees  for  the  purposes  of  the  Settled 
Land  Act,  1882." 
(vi.)  Any  person  dealing  with  the  trustees  from  time  U* 
time,  or  with  any  other  person  acting  under  the  tn^ 
or  powers  of  the  settlement,  is  not  to  be  affected  bj 
an  order  under  this  section,  unless  and  untU  the  order 
is  duly  registered,  and  when  necessary  re-registered,  as 
a  lis  peTideTis. 

(vii.)  An  application  to  the  Court  under  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who 
together  constitute  the  tenant  for  life,  within  tbe 
meaning  of  section  sixty-three  of  the  Act  of  1882. 

(viii)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  under  this  section,  may  be 
made  also  by  the  trustees  of  the  settlement,  or  by 
any  person  beneficially  interested  under  the  settlement 
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(ix.)  The  person  or  persons  to  whom  leave  is  given  by  an    47  &  48 
order  under  this  section,  shall  be  deemed  the  proper     |  y^  * 

person  or  persons  to  exercise  the  powers  conferred  by 

section  sixty-three  of  the  Act  of  1882,  and  shall  have 
and  may  exercise  those  powers  accordingly, 
(x).  This  section  is  not  to  aflfect  any  dealing  which  has 
taken  place  before  the  passing  of  this  Act,  under  any 
trust  or  power  to  which  this  section  applies. 

See  s.  63  of  the  S.  L.  A.,  1882,  and  notes  thereto,  p.  530,  a/tde^  et  9eq. 

8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a   47  &  48 
tenant  by  the  curtesy  is  to  be  deemed  an  estate  arising  under      •'  g^   * 
a  settlement  made  by  his  wife.  

Gorteey  to 
-    See  8.  68  of  the  S.  L.  A.,  1882,  and  notes  thereto,  p.  626,  anU.  ^  ^^^^ 

under 
setUe- 
ment 
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1882. 


S.  L.  A. 
R.  1. 

liiterpre- 
tution. 


S.  T..  A. 
K.  2. 


9.  L.  A. 
R.  8. 

Forms. 


S.  L.  A. 
R.  4. 

Service. 


S.  L.  A. 
R.5. 

S.  L.  A. 

R.  6. 

Judge 
may 
require 
aervioe. 


1.  The  expresaion  "the  Act"  used  in  these  Rules  means  the  Sdtit 
Land  Act,  1882. 

Words  defined  by  the  Act  when  usetl  in  these  Rules  hive  t«  ««• 
meaning  as  in  the  Act.  , 

The  expression  "the  tenant  for  life*'  includes  the  tenant  ftrtfefr 
defined  by  the  Act,  and  any  person  having  the  powers  of  a  \at^^ 
life  under  the  Act  ^  ^ 

2.  All  applications  to  the  Court  under  the  Act  may  ^!^^ 
Bummons  in  chambers ;  and  if  in  any  case  a  petition  shall  be  p^J^ 
without  the  direction  of  the  judge,  no  further  costs  shall  be  »*'* 
than  would  be  allowed  upon  a  summons.  ^ 

3.  The  forms  in  the  Appendix  to  these  Rules  are  to  be  followed  s» 
nn  poBsible,  with  such  modification  as  the  circumstances  ^°^  ^^ 
Hiimmons,  petitions,  affidavits,  and  other  proceedings  nnder  tw 
are  to  be  entitled  according  to  Form  1  in  the  Appendix. 

As  to  Form  of  Summons,  see  notice  issued  by  the  Chanc«y  B«P**" 
p.  515,  ante. 

4.  The  persons  to  be  served  with  notice  of  applications  to  tk^^ 
shall,  in  the  first  instance,  be  as  follows: —  ..^ 

In  the  case  of  applications  by  the  tenant  for  life  imder  as. 

34,  the  trustees.  i  ^ 

In  the  case  of  applications  under  s.  38,  the  trustees  (if  any)  «*^ 

tenant  for  life,  if  not  the  applicant  ^ 

In  the  case  of  applications  under  a  44,  the  tenant  for  ^^^  * 

trustees,  as  the  case  may  he.  ^^ 

No  other  person  shall  in  the  first  instance  be  served.    Except  tf^ 

before  provided  where  an  application  under  the  Act  is  nad^  ^^ 

Eerson  other  than  the  tenant  for  life,  the  tenant  for  life  w^ ' 
e  served  in  the  first  instance.  •  -  k  i 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applicajl^  jj? 
tenant  for  life  shall  not  in  the  first  instance  be  serred  <»  • 
person.  .^^ 

6.  The  judge  may  require  notice  of  any  application  under  ^,r^ 
be  served  upon  such  persons  as  he  thinks  fit,  and  may  gi^^  v^ 
sary  directions  as  to  the  persons  (if  any^  to  be  served,  and  sa^  ^ 
tions  may  be  added  to  or  varied  from  time  to  time,  as  the  ^jV^ 
require.  Where  a  petition  is  presented,  the  petitioner  J^T;*^!^ 
petition  has  been  filed,  apply  by  siimmons  in  chambers  (*" 
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Fonn  23)  for  directions  with  regard  to  the  persons  on  whom  the 
petition  ought  to  be  served.  If  any  person  not  already  served  is 
directed  to  be  served  with  notice  of  an  application,  the  application 
shall  stand  over  generally,  or  until  such  time  as  the  judge  directs. 
The  judge  may  in  any^  particular  case,  upon  such  terms  (if  any)  as  he 
thinks  fit,  dispense  with  service  upon  any  person  upon  whom,  under 
these  Rules,  or  under  any  direction  of  the  judge,  any  application  is  to 
be  served. 

7.  It  shall  be  sufficient  upon  any  application  under  the  Act  to  verify  S.  L.  A. 
by  affidavit  the  title  of  the  tenant  for  life  and  trustees  or  other  per-      R.  7. 

sons  interested  in  the  application,  unless  the  judge  in  any  particular  — 

case  requires  further  evidence.    Such  affidavit  may  be  in  the  form,  or  Evidence, 
to  the  ^ect  of  Form  No.  8  in  the  Apnendix. 

8.  Any  sale  authorised  or  directed  by  tne  Court  under  the  Act  shall  be    ^'J^'^^' 
carried  into  effect  out  of  Court,  unless  the  judge  shall  otherwise  order,      ^  °' 
and  generally  in  such  manner  as  the  judge  may  direct  g^j^g  ^^^ 

9.  Where  the  Court  authorises  generally  the  tenant  for  life  to  make  ^f  Court 
from  time  to  time  leases  or  grants  for  building  or  mining  purposes  g  ]v  ^ 
under  s.  10  of  the  Act,  the  oraer  shall  not  direct  any  particular  lease      ^  g 

or  grant  to  be  settled  or  approved  by  the  judge -unless  the  judge  shall !_* 

consider  that  there  is  some  special  reason  why  such  lease  or  grant  Leases 
should  be  settled  or  approved  by  him.     Where  the  Court  authorises  need  not 
any  such  lease  or  grant  in  any  particular  case,  or  where  the  Court  be  settled 
authorises  a  lease  under  s.  15  of  the  Act,  the  order  may  either  approve  by  judge, 
a  lease  or  grant  already  prepared,  or  may  direct  that  tne  lease  or  grant 

shall  contain  conditions  specified  in  the  order,  or  such  conditions  as 
may  be  approved  by  the  judge  at  chambers  without  directing  the 
lease  or  grant  to  be  settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into  Court  any    S.  L.  A. 
capital  money  arising  under  the  Act  may  apply  by  summons  at     R.  10. 

chambers  for  leave  to  pay  the  money  into  Court.    (Appendix,  Forms - 

9,  10, 11.) 

11.  The    summons    shall     be    supported     by    an    affidavit    setting    s.  L.  A. 
forth—  R 11. 

1.  The  name  and  address  of  the  person  desiring  to  make  the  pay 

ment  Summons 

2.  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding  for  pay- 

relating  to  the  money.  "nent  of 

3.  The  amount  of  money  to  be  paid  into  Court,  and  the  account  to  ?^°^     . 

the  credit  of  which  it  is  to  be  placed.  ^^  ^"^• 

4.  The  name  and  address  of  the  tenant  for  life  under  the  settlement 

by  whose  direction  the  money  is  to  be  paid  into  Court. 

5.  The  short  particulars  of  the  transaction  m  respect  of  which  the 

money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into  Court  may    S.  L.  A. 
contain  directions  for  investment  of  the  money  on  any  securities     R  12. 

authorised  by  s.  21,  sub-s.  1,  of  the  Act,  and  for  payment  of  the  divi- 

dends  to  the  tenant  for  life,  either  forthwith  or  upon  production  of  Order  for 
the  consent  in  writing  of  the  applicant ;  the  signature  to  such  consent  payment 
to  be  verified  by  the  affidavit  of  a  solicitor.     But  if  the  transaction  mto  Court, 
in  respect  of  which  the  n^oney  arises  is  not  completed  at  the  date  of 
payment  into  Court,  the  money  shall  not,  without  the  consent  of  the 
applicant,  be  ordered  to  1>e  invested  in  any  securities  other  than  fliose 

upon  which  cash,  under  the  control  of  the  Court,  may  be  invested. 
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Form  IT. 

FOBMAL  PART  OP  SUMMONS.* 

Title  as  in  Form  I. 

Liet  all  parties  concerned  attend  at  my  chambers  at  the  Royal  Courts  of 
Justice  on  day,  the  day  of  18    ,  at 

o'clock  in  the  forenoon,  on  the  hearing  of  an  application — 

(a.)  On  the  part  of  A.  B.^  the  tenant /or  life  [or,  tenant  in  tail,  or  as  the  case 
may  he,  describing  the  nature  of  the  applicant  $  estate]  under  the  above-mentioned 
settlement. 

Or,  (6.)  On  the  part  of  A.  B.,  the  tenant  for  life  (or  as  the  case  may  be)  under 
tlie  above-mentioned  settlement  an  infant  by  X.  Y,,  his  testamentary  guardian 
[or,  guardian  appointed  by  order  dated  the  ,  or^  next  friend]. 

Or,  {c.)  On  the  part  of  O.  D.  and  E.  F.,  the  trustees  of  the  above-mentioned 
settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d.)  On  the  part  of  O.  H.,  the  tenant  for  life  in  remainder  [or,  tenant 
in  tail  in  remainder,  or  as  the  case  may  be,  describing  the  applicant's  interest] 
under  the  above-mentioned  settlement  subject  to  the  life  interest  of  A.  B,  [or 
CIS  the  case  may  be\ 

Or,  (e.)  On  the  part  of  /.  /.,  the  purchaser  of  the  lands  [or,  the  timber  upon 
the  lands,  or  chattels,  or  as  the  case  may  be]  settled  by  the  above-mentioned 
settlement. 

Or,  (/.)  On  the  part  of  /.  /.,  the  lessee  under  a  mining  lease  dated  the 
18  ,  granted  under  the  powers  of  the  above-mentioned  Act 
of  the  mines  and  minerals  under  the  lands  settled  by  the  above-mentioned 
settlement. 

Or,  (g,)  On  the  part  of  /.  /.,  the  mortgagee  imder  a  mortgage  intended  to 
be  created  under  section  18  of  the  above-mentioned  Act  of  the  lands  settled  by 
the  above-mentioned  settlement. 

Or,  (A.)  On  the  part  of  K,  L,,  interested  under  the  contract  hereinafter 
mentioned. 

Dated  the  day  of  ,  18     . 

This  summons  was  taken  out  by  of  ,  solicitor  for 

the  applicant. 

To 

{Add  the  nam£S  of  the  persons  {if  any)  on  whom  the  summons  is  to  be  served.) 

Form  III. 

Summons  under  Section  10  for  General  Leasing  Powers. 

Title  and  formal  parts  as  in  Forms  I.  and  II.  a,  or  6. 

1.  That  the  applicant  [or  in  the  case  of  an  infant  that  the  said  X.  Y.  during 
the  infancy  of  the  said  A.  B.],  and  each  of  his  successors  in  title  [or  in  the 
case  of  an  infant,  each  of  the  successors  in  title  of  the  said  A,  B.\  being  a 
tenant  for  life  or  having  the  powers  of  a  tenant  for  life  under  the  above- 
mentioned  Act,  may  pursuant  to  section  10  of  the  said  Act  be  authorised  from 
time  to  time  to  make  building  [or  mining]  leases  of  the  lands  comprised  in 
the  said  settlement  for  the  term  of  years  [or  in  perpetuity]  on  the 
conditions  specified  in  the  said  Act  [or  on  other  conditions  than  those  specified 
in  sections  7  to  9  of  the  said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as  between 
solicitor  and  client,  and  that  the  same  when  taxed  may  be  paid  out  of  the 
property  subject  to  the  said  settlement,  and  that  for  that  purpose  all  necessary 
directions  may  be  given. 

Note. — The  proposed  conditions  ought  not,  except  in  simple  cases,  to  be  set 
forth  in  the  summons. 

1  See  also  directions  as  to  form  of  summons,  p.  515,  ante. 

N  N 
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Form  IV. 

SUMMOIfS  UNDER  SeCTIOKS  10  OR  15  FOR  AUTHORITT  TO  OBA2VT  A  PUnCTIit 
LEASE  WHERE  THE  TeNAMT  FOR  LiFE  HAS  ENTERED   ISTO  A  OOTUCt 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IL  <i.  or  6. 

1.  That  the  conditional  contract,  dated  the  18  ,  and  aide 
between  the  applicant  [o^  the  taid  X,  Y.]  of  the  one  part  and 

of  the  other  part,  for  a  [baQding  or  mining]  lease  to  the  said 
of  the  hereditaments  therein  mentioned  for  the  term,  and  npon  the  ooefitkv 
therein  stated,  may,  pursuant  to  section  10  [or  15]  of  the  above-mcntjaied  Art 
be  approved,  and  that  the  said  A.  B.  [or  X.  Y.]  may  be  anthorised  to  es«A 
a  lease  in  pursuance  of  the  said  contract 

2.  {Add  appUeaiionfor  com  a$  in  Form  TIL  2.) 

Form  V. 

SUMMOES  UNDER  SeOTIOMS  10  OR  15  FOE  AUTHORITT  TO  ORABT  A  PASnCOU 

Lease  when  vo  Contract  has  been  kntkbbd  int6i 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  ILa,  otb. 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted  to 

of  the  lands  [or  of  the  mansion  boose,  Ac]  settled  lyfe 
4aid  settlement  may,  pursuant  to  section  10  [or  15]  of  the  abofe-nati'y^ 
Act  be  approved,  and  that  the  applicant  [or  the  said  X  Y.}  may  be  waAatd 
to  execute  the  same. 

2.  {Add  application  for  co$U  aa  in  Form  III,  2.) 

Form  VL 
Summons  under  Sections  16,  85,  or  87  for  a  Sale  out  of  Cocet  of  «« 
PRINCIPAL  Mansion  House  and  Demesnes  or  of  timber  or  cBATtnA 
Title  as  in  Form  L 
Formal  parts  as  in  Form  II.  a.  or  6. 

1.  That  the  applicant  [or  in  the  earn  of  an  infant  the  said  X.  7.]  dsJ^ 
authorised  to  sell  the  principal  mansion  house  [or  the  timber  ripe  sad  fit  »< 
cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by  the  abovfri**' 
tioned  settlement  in  such  manner  and  subject  to  such  particnlan,  ooodfti')'^ 
and  provisions  as  he  may  think  fit.  . .     .j 

2.  That  the  costs  of  this  application  may  be  taxed  as  between  solicitoriv 
client,  and  that  O,  Z>.  and  E,  F.,  the  trustees  of  the  said  settlement,  mMJ»r 
liberty  to  pay  the  costs  when  taxed  out  of  the  proceeds  of  the  said  nle  [«^>  j^ 
the  caae  of  timber,  out  of  the  three-fourths  of  the  proceeds  of  the  said  ok  to^ 
set  aside  as  capital  money  arising  under  the  said  Act],  or  ^  tkit  Fvm^^ 
appUcaUe  at  in  Form  III,  2. 

Form  Vn. 

Summons  under  Sections,  15,  85,  or  87  for  Sale  by  the  Cootf  o'  ^ 
PRINCIPAL  Mansion  House,  and  Demebnbb,  or  of  timbbr  or  cb^x^^ 
Title  as  in  Form  I. 
Formal  parts  as  in  Form  IL  o  or  6w  ^ 

1.  That  the  principal  mansion  house  [or  the  timber  ripe  and  fit  for  ^|^ 
on  the  land  [or  the  furniture  and  chjuttels],  settled  by  the  above-oMBkif'*^ 
settlement,  may  be  sold  under  the  direction  of  the  Court 

2.  {Applicatum  for  costs  at  in  Form  III,  2.) 
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FOBM  VIIT. 
Affidavit  vebiftino  Title. 
Title  as  in  Form  I. 
I,  of  niake  oath  and  say  as  follows  : 

1.  By  the  above-m<^ntione<l  settlement  the  above-mentioned  lands  [or  certain 
chattels,  thortly  describing  them]  stand  limited  to  uses  [or  upon  trusts]  under 
which  A,  B,\A[orl  am]  benefioally  entitled  in  possession  as  tenant  for  life  [or 
tenant  in  tail  or  tenant  in  fee  simple,  with  an  executoiy  gift  over  or  as  the  casf 
may  be], 

2.  {If  Uu  the  fact,)  The  said  ii.  ^.  is  an  infant  of  the  age  of  jrears  or 
thereabouts. 

3.  C,  D.  of  and  E,  F.  of  are  trustees  under  the  said 
settlement,  with  a  power  of  sale  of  the  said  lands  [or  with  power  of  consent  to 
or  approvfd  of  the  exercise  of  a  power  of  sale  of  the  said  lands  contained  in 
the  said  settlement,  or  are  the  persons  by  the  said  settlement  declared  to  be 
trustees  thereof  for  purposes  of  the  above-mentioned  Act.] 

FoBM  IX. 

SUMMONR    Uin)BR    SbOTION  22  BY  PURCHASEB  FOB  PaTMINT  INTO  CoURT    OF 
PUBOHASB  MONBT  OF  SbTTLBD  LaND,  TiMBBR,  OR  CHATTBL8. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  the  credit  of 
'*  In  the  matter  of  the  settlement,  dated  the  and  made  between 

**  [or  will,  &c.]  proceeds  of  sale  of  the  A.  estate  [or  as  the  case  may  be\  and  in 
**  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  on  account  of 

the  purchase  money  of  the  said  A.  estate  {or  as  the  case  may  be)  settled  by  the 
said  settlement  [or  will,  &c.] 

2.  That  such  directions  may  be  given  for  the  investment  of  the  said  sums 
when  paid  into  Court,  and  the  accumulation  or  payment  4)f  the  dividends  of 
the  securities,  representing  the  same  as  the  Court  may  think  proper. 

Form  X. 

Summons  under  Section  22  for  payment  into  Court  by  Lessee  under  a 
Mining  Lease  {see  Section  11). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IL  /. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  the  credit  of 
"  In  the  matter  of  the  settlement  dated  the  and  made  between 

"  [or  the  will,  See]  mineral  rents  under  lease  dated  the  and  in  the  matter 

"  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  being  three-fourths  [or  one- 

fourth]  of  the  rents  payable  by  him  under  the  said  lease  for  the  half-year 
ending  the  less  £  the  costs  of  payment  into  Court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day  of 

and  the  day  of  in  every  year  during  the  term  created  by  the 

said  lease  to  pay  into  Court  to  the  credit  aforesaid,  so  much  of  the  rents  pay- 
able by  bim  under  the  said  lease  as  is  by  section  11  of  the  above-mentioned 
Act  directed  to  be  set  aside  as  capital  money  arising  under  the  said  Act  after 
deducting  therefrom  the  costs  of  payment  in,  the  amount  paid  in  to  be  verified 
by  affidavit. 

8.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into  Court  to 

the  credit  aforesaid  may  be  invested  in  the  purchase  of  {name  the  investment)  to 
the  like  credit  and  that  the  dividends  on  the  said  when  purcluised 

may  be  paid  to  J.  ^.,  the  tenant  for  life  under  the  above-mentioned  settle- 
ment daring  his  life  or  until  further  order. 

N  N  2 
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Form  XI. 

Summons  okdkr  Skction  22  pob  payment  into  Coubt  bt  MoncAeo 

(8ee  Section  18.) 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  g. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  tiie  credit  i 
"  Money  advanced  on  mortgage  of  lands  settled  by  the  settlement  dstod  tk 
"  and  made  between  [or  the  ¥rill,  &c.]  and  in  the  unto 
"  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  bdng  the  amouit  igned 
to  be  advanced  by  him  on  mortgage  of  the  lauds  comprised  in  the  BboT^^ 
tioned  settlement,  less  the  costs  of  payment  in. 

2.  {Add  dirtctiont  for  investment  €u  in  Form  VIII.  2.) 

Form  XIL 

Summons  under  Section  26  (1.) 

Title  as  in  Form  L 

Formal  parts  as  in  Form  II.  a  or  h. 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution  of  im- 
provements on  the  lands  settled  by  the  above-mentioned  settlement  nay « 
approved. 

2.  {Add  appLication  for  cotts  as  in  Form  III,  2.) 

Form  XIII. 

Summons  under  Section  26  Sub-section  (2)  (ii)  for  Apponmnsr  w  a'^ 

Engineer  or  Suryetor. 

l*itle  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  6. 

1.  That  M.  N.  of  Engineer  [or  Surveyor]  may  be  »I>P^* 
Engineer  [or  Surveyor]  for  the  purposes  of  section  26  subjection  (2)  [iL](i^ 
above-mentioned  Act. 

2.  (Add  application  for  costs  as  in  Form  III,  2.) 

Form  XIV. 
Nomination  of  an  Engineer  or  Surveyor  by  the  Tbusjib- 
Title  as  in  Form  I. 
We  a  D.  of  and  E,  F.  of  the  trustees  of  the  j*^ 

mentioned  settlement  for  the  purposes  of  the  above-menUoned  Act,  vJ^- 
nominate  ^  of  engineer,  [or  surveyor],  for  the  porps* 

of  section  26,  sub-section  (2)  (iL)  of  the  said  Act  _ 

(Signed)       CA 

Form  XV. 
Summons  under  Section  26,  Sub-section  (2)  (iii)* 
Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a.  or  h, 
1.  That  0,  D,  and  E,  F.  the  trustees  of  the  above-mentioned  Mttlemot,^ 
the  purposes  of  the  above-mentioned  Act  may  be  directed  to  applj  *^  '^ 
£  out  of  the  capital  money  arifling  under  the  said  Act  in  ^^^ 

subject  to  the  saiil  settlement  in  payment  for  [describe  the  vork  or  ^"P'T^ 
being  [part  of]  an  improvement  executed  upon  the  lands  subject  to  «* 
settlement  pursuant  to  a  scheme  approved  by  the  said  C,  D.  and  E.  f-  '^ 
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Form  XVI. 

Summons  under  Sxctiok  26,  Sub-section  3. 

Title  ag  in  Fonn  I. 

Formal  parti  as  in  Form  II.  a,  or  b. 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out  of  the  in 
Ck>urt  to  the  credit  of  and  that  the  same  when  raised  may  be  paid 
to  upon  his  undertaking  to  apply  the  same  in  payment  for  [de- 
scribe the  worki  or  operation]  being  part  of  an  improvement  executed  upon  the 
land  settled  by  the  above-mentioned  settlement  pursuant  to  the  scheme 
approved  by  order  dated  the 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 

Form  XVII. 

Summons  under  Section  81. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  or  6. 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry  into  effect,  or 
vary,  or  rescind  as  the  case  may  be]  the  contract  entered  into  between  the  appli- 
cant of  the  one  part,  and  of  the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said  contract  as  the 
judge  may  think  fit 

8.  {Add  application  fbr  costs  as  in  Form  II L  2.) 

Form  XVIII. 

Summons  under  Section  84  for  application  of  Money  paid  for 
▲  Lease  or  Reversion. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  II.,  a,  6,  or  d 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease  for  years  [or 
life,  or  a  reversion,  or  other  interest  describing  it]  settled  by  the  above-mentioned 
settlement,  may,  pursuant  to  section  84  of  the  above-mentioned  Act,  be 
directed  to  be  appUed  for  the  benefit  of  the  parties  intereftted  under  the  said 
settlement  in  such  manner  as  the  Court  may  think  fit. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 

Form  XIX. 

Summons  under  Section  88  for  the  Appointment  of  new  Trustees. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.,  a,  6,  e,  or  d 

1.  That  G.  H.  and  I,  J,  may  be  appointed  trustees  under  the  above-men- 
tioned settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  II L  2.) 

Form  XX. 

Summons  under  Section  44. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.,  a,  &,  or  c. 

1.  That  it  may  be  declared  that  {set  out  the  declaration  required),^ 

2.  {Add  aj^ication  for  costs  cu  in  Form  III,  2,  or  as  the  circumstances  re- 
quire) 
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Form  XXL 

SuMiioHS  UMDKB  Sionov  56  FOB  Adviob  ahd  DiBBcnos. 

TiUe  M  in  Form  I. 

Formal  parts  as  in  Form  11^  a.  tok. 

For  the  opinion,  advioe,  and  direction  of  the  judge  on  the  foDowiof  <i«i- 
tiona : — 

1.  Whether 

2.  Whether 
8.  Whether 

{or  if  the  quutwM  involve  eompiieaied  faeU) 
for  the  opinion,  advice,  and  direction  of  the  judge  on  the  facts  and  qne^i^ 
submitted  by  Uie  statement  left  in  my  chambers  this  day. 
{Add  application  for  cottt  <u  in  Form  III.  2.) 

FoBM  xxn. 

SuMMOHS  DNDBB  Sbotioh  60  FOB  ApponmcENT  OF  PxBsoira  TO  nocai 

POWIBS  ON  BEHALF  OF  ISFAHT. 

Htle  as  in  Fonn  I. 
Formal  parts  as  in  Fonn  IL  ft. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sectionB  6  to  13>b(|tt 
inclusive,  and  sections  16  to  20,  both  inclusive,  of  the  above-mentioned  Art  K 
iuch  other  pow€r$  <u  it  it  desired  to  exercise)  may  be  exerciaed  by  the  »id 

on  behalf  of  the  said  daring  his  minority. 

2.  {Add  application  for  costs  <u  in  Form  III,  2.) 

FoBM  xxm 

Summons  fob  Dibbotions  as  to  Sbbviob  of  a  Pbtiti(»i> 
Title  as  in  Form  L 
Formal  parts  as  in  Form  IL 
That  directions  may  be  given  as  to  the  persons  to  be  served  with  the  peiw* 
presented  in  the  above  matter  on  the  day  of 

18 
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27  &  28  VICT.  c.  114. 


Whereas  an  Act  was  passed  in  the  twelfth  and  thirteenth    27  &  28 
years  of  Her  present  Majesty,  intituled  "  An  Act  to  promote  Pr^ble ' 
the  advance  of  private  money  for  drainage  of  lands  in  Great  j^^T^ 
Britain  and  Ireland/'  and  several  companies  have  been  in-  Vict,  c 
corporated  by  Act  of  Parliament,  with  special  powers  for 
promoting  the  improvement  of  land  in  Great  Britain  and 
Ireland  by  drainage  and  otherwise;  and  it  is  desirable  to 
amend  and  consolidate  the  law  relating  to  the  improvement 
of  land  by  owners  of  limited  interests,  and  to  enable  such 
owners  to  charge  their  lands  with  money  subscribed  for  the 
construction  of  railways  and   navigable  canals   which   will 
permanently  increase  the  value  of  such  lands:   Be  it  enacted, 


REPEAL  OF   "PRIVATE  MONEY  DRAINAGE  ACT. 

1.  The  Act  first  above ' mentioned,  being  "The  Private    27&28 
Money  Drainage  Act,  1849,"  is  hereby  repealed,  except  so  far    'g*  J^    ' 
as  relates  to  any  proceedings  on  applications  pending  under  — ^ — - — 
the  said  Act  at  the  date  of  the  passing  hereof,  it  being  tlie  Act  12  & 
intention  hereof  that  all  such  proceedings  shall  be  worked  out  H^^^J  ^ 
under  the  said  Act,  and  that  all  charges  to  be  made  in  con-  pealed, 
sequence  of  any  such  proceedings  shall  be  made  and  operate 
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27  &  28    under  the  said  Act,  which  shall  apply  thereto  as  if  this  Act 

81     '  ^^^'  never  been  passed:  Provided  also,  that   nothing  herein 

-         —  contained  shall  affect  any  charge  made  under  the  said  Act 

before  the  passing  hereof,  or  any  right  or  obligation  existing 

or  which  may  arise  in  respect  of  any  such  charge. 


MEANING  OF  "  CX)MMISSIONEKS.** 

C\)inmi8.         And  with  regard  to  the  commissioners  for  the  executioo  of 

linT"'      ^'^^^  ^^^'  ^^^  other  general  matters,  be  it  enacted  as  follows: 

owner8,&c      2.  By  "the  Commissioners"^  shall  herein    be  meant,  i^ 

27  &  28    regards  lands  in  Great  Britain,  the  Inclosure  Commissioneis 

*fi  2    *  ^^^  England  and  Wales,  and  as  regards  lands  in  Ireland,  the 

Commissioners  of  Public  Works  in  Ireland  under  an  Act  of  the 

tatioif^f     first  and  second  years  of  his  late  majesty  King  William  the 
"the  Fourth,  intituled  **An  Act  for  the  extension  and  promotion 

Bionera."  of  public  works  in  Ireland,"  and  an  Act  of  the  fifth  and  sixth 
1  &  2  WiiL  years  of  the  reign  of  Her  present  Majesty,  intituled  "  An  Act 
6  &  6  Vict.  ^  promote  drainage  of  lands,  and  improvement  of  navigation 
c.  89.  and  water  power  in  connection  with  drainage,  in  Ireland," 
and  the  several  Acts  amending  the  same  respectively. 

'  See  8.  48  of  the  S.  L.  A.  1884,  p.  516,  anUj  hy  which  the  "Land  G«i- 
niiftsioners  for  England ''  are  constituted. 


PUBLIC  MONEY  DRAINAGE   ACT. 

27  &  28        3.  AH  the  provisions  of  the  Act  of  the  ninth  and  tenth 
Vic^.c.iu,  y^^Ys  of  the  reign  of  Her  present  Majesty,  intituled  "An  Act 

_-? ! to   authorise   the   advance   of  public   money   to   a   limited 

^/oT  10*  amount  to  promote  the  improvement  of  land  in  Great 
Vict.  0.  Britain  and  Ireland  by  works  of  drainage/*  and  of  any  and 
extend^ml  every  other  Act  for  the  time  being  in  force  relating  to  any 
be  appiic-  of  the  afoiesaid  commissioners,  so  far  as  the  same  may  concern 
proceed-  or  be  auxiliary  to  the  proceedings  or  inquiries  of  the  com- 
comm^       missioners  under  the  authority  of  such  Acts  or  any  of  them, 
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or  the  authentication  of  instruments,  shall,  except  as  in  this    ?7  *  28 
Act   otherwise  provided,  extend  and  be  applicable  to  their      g  3^    ' 

proceedings  and  inquiries,  and  the  authentication  of  instru- 

ments,  under  this  Act. 


EVIDENCE  BEFORE  COMMISSIONERS. 

4.  Every  assistant  commissioner  or  inspector  acting  in  any    27  &  28 

matter,  inquiry,  or  proceeding  by  the  authority  and  in  the    'g*4    ' 

execution  of  this  Act  may  receive   declarations   and  state-  — : — - — 

ments,  and  examine  upon  declaration  all  such  persons  as  may  commis- 

voluntarily  attend  before  him  in  such  matter,  inquiry,  or"*®**®" 

proceeding.  declara- 

tions  and 

examine 
witnesses. 
FALSE   EVIDENCE  PUNISHABLE. 

5.  If  any  person  shall  wilfully  give  false  evidence  in  any    27  &  28 
matter,  inquiry,  or  proceeding  under  the  provisions  of  this    ^g' e     ' 

Act,  or  shall  make  or  subscribe  a  false  statement  or  declara ; — *- — 

tion  for  the  purposes  of  this  Act,  such  person  shall,  in  England  mrat  of 
or  Ireland,  be  deemed   ffuilty  of  a  misdemeanour,  and  in  pe"o"« 
Scotland  of  a  crime   and   oflfence,   and   shall   be  punished  false  evi- 
accordingly.  dencje. 


NOTICES  TO   COMMISSIONERS. 


6.  Any  notice  requiring  to  be  served  upon  the  commis-    27  &  28 
sioners  may  be  served  by  the  same  being  left  at  or  trans-    ^g*^     * 
mitted  through  the  post,  directed  to  their  office  in  London.      '- — 

As  to 

service  of 

notices  on 
commis- 
SERVICE  OF  NOTICES  GENERALLY.  sioners. 

7.  In  all  cases  in  which  it  shall  be  necessary  under  the  ,i?^  *  ??, 

..«,..  .  -         Victc.ll4, 

provisions  of  this  Act  to  serve  any  notice  upon  any  other  |  7^ 
person,  it  shall  be  sufficient  to  send  such  notice  in  a  regis-  .  .  , 
tered  post  letter,  directed  to  such  person  at  his  then  or  last  eervicea  of 
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27  A  28  known  place  of  residence  or  of  business,  unless  Ae  kto 
I  7^  '  containing  such  notice  shall  be  returned  from  the  post  office 
as  undelivered ;  and  if  such  person  shall  not  have  any  pbce 
of  residence  or  of  business  within  Great  Britain  or  IidM 
or  if  the  place  of  business  or  of  residence  of  such  pena 
cannot  with  due  diligence  be  ascertained,  then  such  notice 
may  be  served  upon  such  other  person  as  his  representatiTe, 
or  be  given  in  such  other  manner  as  the  commissioners  shall 
in  such  case  direct  or  approve. 


notices  on 
other  per- 
sona. 


MEANING  OF  LANDOWNER. 


27  A  28 
VictalH, 

§8. 

Interpre- 
tation  of 
"Und- 
owner." 

In  Eng- 
land. 


In  Scot- 
land. 


In  Ireland. 


8.  The  word  "  landowner  '*  shall  mean  herein,  as  to  lands 
in  England,  the  person  who  shall  be  in  the  actual  possesion 
or  receipt  of  the  rents  or  profits  of  any  land,  whether  of  free- 
hold, copyhold,  customary,  or  other  tenure,  except  where  sodi 
person  shall  be  a  tenant  for  life  or  lives  holding  under » 
lease  for  life  or  lives  not  renewable,  or  shall  be  a  tenant  for 
years  holding  under  a  lease  or  an  agreement  for  a  lease  fo  > 
term  of  years  not  renewable,  whereof  less  than  twenty-five 
years  shall  be  unexpired  at  the  time  of  making  any  apjJica- 
tion  to  the  commissioners,  without  regard  to  the  real  amcmnt 
of  the  interest  of  any  person  so  excepted ;  and  in  the  case 
where  the  person  in  the  actual  possession  or  receipt  of  the 
rents  or  profits  of  any  land  shall  fall  within  the  above  excep- 
tions, then  the  person  who  for  the  time  being  shall  be  in  the 
actual  receipt  of  the  rent  payable  by  the  person  so  excepted, 
unless  he  shall  also  fall  within  the  above  exceptions,  shall 
jointly  with  the  person  who  shall  be  liable  to  the  payment 
thereof,  be  deemed  for  the  purposes  of  this  Act  to  be  the 
owner  of  such  lands ;  and  as  to  lands  in  Scotland,  the  woid 
"  landowner"  shall  denote  and  include  every  fiar,  liferenter, 
or  heir  of  entail  who  shall  be  in  the  actual  possession  of  the 
land,  or  in  receipt  of  the  rents  payable  on  the  tacks,  leases,  or 
tenancies  of  the  tenants  in  the  actual  possession  thereof;  ana 
as  to  lands  in  Ireland,  the  wo^d^IlJandowner  "  shall  mean  such 


person  as  under  the  Act  passed  in  tie  first  and  second  years 
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of  the  reign  of  Her  present  Majesty,  intituled  "An  Act  to    27&28 

abolish  compositions  for  tithes  in  Ireland,  and  to  substitute     g  g 

rentcharges  in  lieu  thereof,"  shall  have  the  first  estate  of  in-  rrirz;^ 
,.°,  .  .,  1&2  Vict, 

hentance,  or  other  estate  or  interest  equivalent  to  a  perpetual  c.  loy. 

estate  or  interest  therein,  and  also  any  tenant  in  dower  or  by 
the  curtesy,  or  any  person  having  under  the  limitations  of 
any  settlement  by  deed,  will.  Act  of  Parliament,  or  otherwise 
any  estate  for  life,  or  other  particular  estate  thereby  created 
or  limited  out  of  or  in  any  estate  of  inheritance,  or  by,  out  of, 
or  in  any  such  estate  or  interest  as  by  or  under  the  last-men- 
tioned Act  is  to  be  deemed  equivalent  to  a  perpetual  estate 
or  interest ;  and  as  to  lands  in  any  part  of  the  United  King- 
dom, the  word  "  landowner  "  shall  include  a  corporation,  and 
also  such  persons  as  are  empowered  by  the  twenty-third 
section  hereof. 

Compare  s.  58  of  the  S.  L.  A.  1882  (a),  which  enumerates  the  limited 
owners  who  have  the  powers  of  a  tenant  for  Hfe  under  that  Act. 


IMPROVEMENT  OF  LAND. 


9.  By  "  the  improvement  of  land  "  shall  herein  be  meant    27  A  28 
all  or  any  of  the  following  matters :  ^  §  9     ' 

1.  The  drainage  of  land,  and  the  straightening,  widening,  -       

deepening,  or  otherwise  improving  the  drains,  streams,  tation  of 
and  watercourses  of  any  land :  m^^P' 

2.  The  irrigation  and  warping  of  land  :  land" 

3.  The  embanking  and  weiring  of  land  froni  the  sea  or 

tidal  waters,  or  from   lakes,  rivers,  or  streams,  in  a 
permanent  manner : 

4.  The  inclosing  of  lands,  and  the  straightening  of  fences 

and  redivision  of  fields : 

6.  The  reclamation  of  land,  including  all  operations  neces- 
sary thereto : 

6.  The  making  of  permanent  farm  roads  and  permanent 
tramways  and  railways  and  navigable  canals  for  all 

(a)  P.  525,  ante. 
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27  &  2 
ict.c.1 

19. 


27  &  2S  purposes    conuected   with   the   improvement   of   the 

Vict.c.114,  ^  ^\  ^ 

'  -  estate  : 


7.  The  clearing  of  land  : 

8.  The    erection  of   labourers  cottages,  farmhouses,  and 

other  buildings  required  for  farm  purposes,  and  die 
improvement  of  and  addition  to  labourers  cottages^ 
farmhouses,  and  other  buildings  for  farm  purposes 
already  erected,  so  as  such  improvements  or  additions 
be  of  a  permanent  nature  : 

9.  Planting  for  shelter : 

10.  The   constructing   or   erecting   of  any  engine-houses, 

water-wheels,  saw  and  other  mills,  kilns,  shafts,  wells, 
ponds,  tanks  reservoirs,  dams,  leads,  pipes,  conduits, 
watercourses,  bridges,  weirs,  sluices,  flood-gates,  or 
hatches,  which  will  increase  the  value  of  any  lands  for 
agricultural  purposes : 

11.  The  construction  or  improvement  of  jetties  or  landing 

places  on  the  sea  coast,  or  on  the  banks  of  navigable 
rivers  or  lakes,  for  the  transport  of  cattle,  sheep,  and 
other  agricultural  stock  and  produce,  and  of  lime, 
manure,  and  other  articles  and  things  for  agricultural 
purposes  ;  provided  that  the  commissioners  shall  be 
satisfied  that  such  works  will  add  to  the  permanent 
value  of  the  lands  to  be  charged  to  an  extent  equal  to 
the  expense  thereof : 

12.  The  execution  of  all  such  works  as  in  the  judgment  of 

the  commissioners  may  be  necessary  for  carrying  into 
efiect  any  matter  hereinbefore  mentioned,  or  for 
deriving  the  full  benefit  thereof. 

1  Sect  30  of  the  S.  L.  A.,  1882  {b\  in  effect  adds  to  this  section  aU 
such  works  as  are  8i>ecified  in  s.  25  of  that  Act  (c). 

The  erection  or  permanent  improvement  of  a  mansion  house  is  also 
an  improvement  within  this  Act,  by  virtue  of  s.  3  of  the  Limited 
Owners  Residences  Act  (1870)  Amendment  Act,  1871  (d)y  which  is  as 
follows : — 

(6)  P.  502,  anU,  (rf)  34  &  86  Vict  c  84. 

(c)  P.  497,  ant€. 


\ 
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MANSION  HOUSE.  27  &  28 

Victc.114, 

[3. — The  erection  of  a  mansion  house  and  such  other  usual     §  9. 
and  necessary  buildings,  outhouses,  and  oflBces  as  are  com-    34  &  35 
monly  appurtenant  thereto  and  held  and  enjoyed  therewith,    ^^'  ^    * 

and  the  completion  of  any  mansion  house  and  such  appur ?  -•— 

tenances  as  aforesaid,  and  the  improvement  of  and  addition  house  an 
to  any  mansion  house  and  such  appurtenances  as  aforesaid  **>™P^ve- 
already  erected,  and  the  improvement  of  and  addition  to  (Limited 
any  house  which   is  capable   of  being   converted  into  a  R^^^ces 
mansion  house  suitable  to  the  estate  on  which  the  same  Act), 
stands,  so   as   such   improvement   and   addition   be   of  a 
permanent   nature  ;    provided   that   every   such   mansion 
house  so  erected  or  enlarged  or  converted  is  suitable  to 
the  estate  on  which  it  stands  as  a  residence  for  the  owner 
of  such  estate,  shall  be  improvements  within  the  meaning 
of  the   "Improvement   of    Land    Act,    1864,"   and   may, 
subject  to  the  provisions  of  the  recited  Act,  be  charged 
upon  such  estate. 

The  term  "  estate  "  in  this  section  shall  include  all  lands 
upon  which  any  of  such  improvements  is  proposed  to  be 
made,  and  any  other  lands  in  the  neighbourhood  of  the 
same  settled  to  the  same  uses.] 

This  Act,  with  the  Limited  Owners  Residences  Act,  1870,  will  be 
found  at  p.  611,  post. 

The  making  of  sewage  works  is  also  an  "  improvement "  within  this 
Act,  by  virtue  of  s.  31  of  the  Public  Health  Act,  1875  (c),  which  is  as 
follows : — 

SEWAGE  WORKS. 

[31. — The  making  of  works  of  distribution  and  service  for  the    ?^  *  ^^ 
supply  of  sewage  to  lands  for  agricultural  purposes  shall     |  3 j 
be  deemed  an  "  improvement "  of  land,  authorised  by  the  g^^     — 
"Improvement  of  Land  Act,  1864,"  and  the  provisions  of  works  an 
that  Act  shall  apply  accordingly.]  ment '^^^' 

The  construction  of  reservoirs  is,  under  certain  circumstances,  also  an  1875/       ' 
"improvement"  within  this  Act,  by  virtue  of  s.  5  of  the  Limited 

(e)  38  &  89  Vict,  c  55. 
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27  A  28 
Vict  ell  4, 

19. 

40^41 
Vict  c.  31, 

Reservoipi, 
ftc,  an 
*•  improve- 
ment" 


Owners  Reservoirs  and  Water  Supply  Further  FacilitieB  Act,  1877  (/), 
which  is  as  follows  : — 

RESEBYOIBS. 

[5. — The  construction  or  erection  of  reservoirs  or  other  works 
of  a  permanent  character  for  the  supply  of  water  to  persons 
residing  or  engaged  in  labour  on  the  lands  on  which  sudi 
works  are  situate,  or  on  any  other  lands  settled  to  the  same 
uses,  or  for  the  more  convenient  or  profitable  user  of  sudi 
lands,  or  for  the  supply  of  wat^r  to  any  sanitary  or  other 
local  authority  or  water  company,  or  to  any  manu&cturer 
or  other  person,  or  for  any  one  or  more  of  such  purposes, 
shall  be  deemed  to  be  an  improvement  of  land  within  the 
meaning  of  the  ninth  section  of  the  Improvement  of  Land 
Act,  1864,  and  shall  be  sanctioned  by  the  commissioners, 
if  it  can  be  shown  to  their  satisfaction  that  such  reservoirs 
or  works  for  the  supply  of  water  will  for  any  purpose  effect 
a  permanent  yearly  increase  in  the  value  of  the  lands  on 
which  they  are  situate,  or  any  other  lands  settled  to  the 
same  uses,  or  will  be  permanently  productive  of  a  yearly 
revenue  to  the  owner  of  such  lands  exceeding  the  yearly 
amount  proposed  to  be  charged  thereon ;  and  the  construc- 
tion of  any  such  works  shall  be  deemed  to  include  the 
purchase  by  the  landowner  of  any  water  right  or  other 
easement  which  might  otherwise  interfere  with  or  prevent 
the  construction  of  the  same  or  any  such  supply  of  water 
as  aforesaid. 

In  calculating  whether  the  improvement  is  likely  to 
effect  a  permanent  increase  of  the  yearly  value  of  the  land, 
or  be  productive  of  a  yearly  revenue  to  the  landowner 
exceeding  the  yearly  amount  proposed  to  be  charged 
thereon,  it  shall  bo  lawful  for  the  commissioners  to  take 
into  account  the  value  of  any  contract,  the  terms  of  which 
have  been  agreed  upon  between  the  landowner  and  any 
sanitary  or  other  local  authority,  or  water  company,  <Hr 
manufacturer,  or  other  persons,  for  the  purpose  of  supplying 
such  authority,  company,  person,  or  persons  with  water,  as 

(/)  40  k  41  Vict  c  81. 
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well  as  the  eflfect  on  such  value  or  revenue  of  any  sum    ^7  &  28 
expended  by  the   landowner  in  the  construction  of  the      114,' 
works  over  and  above  the  sum  proposed  to  be  charged     I  9* 
upon  the  land.  ^^  *  ^^ 

Whfen  the  improvement  will  afford  a  supply  of  water  to  §  5.  ' 
persons  residing  or  engaged  in  labour  on  the  lands  on 
which  the  proposed  works  will  be  situate,  or  on  any  other 
lands  settled  to  the  same  uses,  the  commissioners  may,  if 
they  think  fit,  sanction  the  improvement,  although  it  may 
not  be  shown  that  the  same  will  effect  a  direct  yearly 
increase  in  the  value  of  the  lands,  or  be  productive  of  a 
yearly  revenue  to  the  owner  of  the  lands  exceeding  the 
yearly  amount  proposed  to  be  charged  thereon.] 

The  whole  of  the  last  mentioned  Act  will  be  found  at  p.  616,  post 


'PERSON'    INCLUDES  CORPORATION. 


10,  The  word  "person"  shall  in  this  Act  include  com-    27&28 
panics  and  all  other  corporations.  ^^^  ^ 

110. 


And  with  regard  to  the  proceedings  preliminary  to  the  inteipr©- 
sanction  of  any  improvements,  be  it  enacted  as  follows:      *     «^J^S!" 

APPLICATION  TO  COMMISSIONERS. 

IL  When  any  landowner  shall  be  desirous  of  borrowing  or    27  &  28 
advancing  money  under  this  Act  for  the  improvement  of  his     v[j^  ^ 
land,  he  shall  make  an  application  to  the  commissioners  to     |  U.. 
sanction  the  proposed  improvements  in  such  manner  and  ^oceed- 
form  and  stating  such  particulars  as  the  commissioners  shall  {WP*^^ 

,  ,  ■  ,  lumnary  to 

from  time  to  time  direct ;  and  until  the  proposed  improve-  unction  of 
ments  shall  have  been  sanctioned  by  the  commissioners  in  J^^^®' 
manner  hereinafter  mentioned,  the  application  may  be  with-  Applica- 
drawn  or  altered,  or  consolidated  with  any  other  application,  ^^^, 
at  the  pleasure  of  the  applicant,  but  without  prejudice  to  his  sionere  to 
liability  as  hereinafter  mentioned  for  the  expenses  incurred  i^rove- 
by  the  commissioners  or  their  officers  in  consequence  of  his  ^enta. 
application. 
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JOINT  APPLICATIONS. 

27  k  28  12,  Any  two  or  more  landowners  may,  with  the  consent  of 

114  *  the  commissioners,  join  in  an  application  to  them  to  sanction 

i  12.  the  improvement  of  the  lands  of  such  landowners  respectively, 

JoiDt  ap-  hut  the  sum  to  be  charged  in  pursuance  of  any  such  Joint 

plication  application   shall   he   apportioned   so   that    a   separate  and 

land-  distinct  sum  may  hecome  charged  on  the  land  of  each  land- 

^^"™-  owner. 


ISSUE  OF  FORMS  BY  COMMISSIONERa 

27  &  28  13,  The  commissioners  may  from  time  to  time  frame  and 

ui^  circulate,  as  they  shall  see  occasion,  forms  indicating  the  par- 

i  13,  ticulars  of  the  information  to  be  fiirnished  to  them  by  land- 

Commia-  owners  for  the  purposes  of  this  Act,  and  such  other  forms  as 

^y^lLiie  ^^^  commissioners  may  deem  expedient  for  facilitating  any 

forma.  proceedings  under  this  Act, 


SECURITY   FOR  EXPENSES. 


penaes. 


27  &  28        14.  The  commissioners  may  require  security  to  be  given 
114,^    to  them  by  the  landowner,  by  bond,  deposit,  or  otherwise,  io 
§  14.    such  form  as  they  may  think  fit,  for  the  payment  to  them  rf 
Security     the  expenses  which  they  or  their  officers  shall  incur  in  respect 
^i^nl^       of  the  investigation  on  any  application,  and,  if  they  shall 
issue  such  provisional  or  other  sanctioning  order  as  herein- 
after mentioned,  of  the  expenses  which  they  or  their  oflBcers 
shall  incur  in  inspecting  and  ascertaining  the  due  execution 
of  the  works ;  but  unless  the  commissioners  shall  issue  soch 
absolute  order  as  hereinafter  mentioned,  such  payment  shall 
not  be  a  charge  on  the  land  to  which  such  application  relates, 
but  shall  be  a  debt  due  by  the  person  making  such  applica- 
tion to  the  commissioners,  and  shall  be  recoverable  by  them 
as  in  the  nature  of  a  Crown  debt. 
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INSPECTION  AND  INQUIRIES. 

15.  If  the  commissioners  shall  think  fit  to  entertain  the    yj*  ^ 
application  so  made  to  them,  th^y  may  cause  the  land  to  be      n^. 
inspected  and  examined  by  an  assistant  commissioner,  or  an    ^  ^^' 
engineer  or  surveyor,  who  shall  have  regard  to  and  examine  Inspection 

,  ,,  .,.  ,  ...        byoommii- 

the  proposals  and  statements  contained  in  such  application,  eionera. 
and  shall  report  his  opiuion  thereon,  and  who  shall  also 
report  whether  in  his  judgment  the  proposed  improvements 
will  eflfect  a  permanent  increase  of  the  yearly  value  of  the 
land  exceeding  the  yearly  amount  proposed  to  be  charged 
thereon  in  respect  of  the  improvements  applied  for;  and 
the  commissioners  may  by  themselves,  or  any  assistant  com- 
missioner, engineer,  or  surveyor,  make  such  other  inquiries  in 
relation  to  any  such  application  as  they  shall  think  fit :  Pro- 
vided that  the  above  requisition  as  to  increased  annual  value 
shall  not  apply  to  any  outlay  proposed  to  be  made  upon  or 
in  respect  of  planting  only. 

The  amount  proposed  to  be  expended  on  each  contemplated  work 
must  be  stated  in  any  application  for  the  appointment  of  an  inspector. 


ALTERATION  OP  SCHEME, 


16,  The  commissioners  shall  have  power  to  require  such    27&28 
alterations  as  they  shall  think  expedient  to  be  made  in  the      114^ 
improvements  proposed,  or  in  the  proposed  mode  of  executing    §  16. 

them.  AlteraUon 

of  scheme. 


ADVERTISEMENTS  AND  NOTICES, 


17.  Befoi'e  the  commissioners  shall  sanction  any  improve-  27  &  28 
mentSy  notice  shall  he  given  of  the  application  as  well  hf  ni,*^ 
advertisevient,  inserted  in  two  successive  weeks  in  some    §  17. 


Tiewspaper  published  in  the  county  in  which  the  land  to  be  Advertise- 
improved  lies,  or  in  case  tliere  shall  he  no  such  newspaper  ^"^  **" 

o  o 
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27  A  28  jyuhlished  in  «ucA  county  then  in  some  county  culjoining 
114/  thereto,  as  by  a  notice  in  wilting  given^  where  aiLch  lands 
i  17-  are  situate  in  England  or  Ireland,  to  every  person  entitUd 
notices  pre-  to  any  estate  in  such  la<nd,  or  any  part  thereof,  in  reversion 
^tandion.  ^  ^^  remainder,  up  to  and  inclusive  of  the  person  entitled  to 
tJie  first  vested  estate  of  inheritance  therein,  and  to  ever^ 
person  entitled  to  any  mortgage  upon  su^h  land  or  any 
part  thereof,  who  by  reasonable  inquiry  shall  he  known  fo 
be  so  interested,  and  given,  where  sttch  lands  are  situate  in 
Scotland,  to  the  nearest  heir  or  heirs  of  entail,  Tiot  exceeding 
three,  and  to  the  holders  of  every  heritable  securiiy  an  suck 
lands  appearing  upon  the  records  ;  and  in  such  advertise- 
ments and  notices  respectively  shall  be  stated  tJie  maximum 
amount  which  it  is  pi^ojyosed  to  charge  in  respeU  of  the 
improvements,  and  tJie  greatest  and  least  terms^  over  which  ii 
is  proposed  that  the  rent-chxirge  should  be  spread;  and  the 
commissioners  shall  not  saTiction  the  improvements  until 
one  month  shall  have  elapsed  from  the  publication  of  the 
second  of  such  advertisements  and  the  service  of  such  notices 
(if  any)  respectively,  of  which  publication,  and  of  the 
service  of  all  necessary  notices  as  aforesaid,  the  landoumer 
shall,  if  required  by  the  commissioners,  satisfy  them  by  one 
or  more  siatiitoi*y  declarations  made  by  him  or  o^\  his 
behalf 

This  section  and  s.  18  are  repealed  by  s.  64  of  the  S.  L.  A.,  1882  (</). 
As  to  tlie  effect  of  the  saving  clause  in  that  section,  see  notes  to  s.  71 
of  the  C.  A.,  1881(e). 


DrSSBNT  FROM  SCHEME. 


27  &  28  18.  In  case  any  pei'son  having  any  estate  in  or  charge  or 

^lU^  secttWf?/  on  the  land  to  be  improved  shall  within  the  month 

I  18,  named  in  the  last  preceding  section  signify  in  writing  to 

Power  of  ^^^  commissioners  his  dissent  from  such  application,  stating 

diMeru  by  therein  the  nature  of  his  estate  in  or  charge  or  security  on 

persons  m-  "^  «7  ^y 

(d)  P.  536,  ante,  (e)  P.  822,  ante. 
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atich  land,  the  commissioners  shall  certify  such  dissent  to    27  &  28 
the  landowner  by  whom  the  application  was  made,  and      iii.  ' 
sTiaU  not  maJce  any  pi^ovisional  or  other  order  sanctioning    §  18. 
the  improverfients  unless  or  until  such  dissent  be  withdrawn,  terested, 
or  an  order  be  made  by  the  High  Court  of  Chancery  in  J^"^ j^o/ 
England  or  Ireland  respectively,  or  by  the  Court  of  Session  ^^^' , 
in  Scotland,  in  manner  hereinafter  provided,  authorising  infant 
the   commissioners  to  sanction  the  same;   nor  shall  they^^^^^- 
mnake  any  provisional  or  other  order  sanctioning  the  im- 
provement of  any  land  in  the  case  of  which  the  landowner, 
or  the  husband  of  the  landoumer,  shall  be  the  father  of  the 
person  or  persoTis  entitled  either  nt  law  or  in  equity  to  any 
estate  i/n  such  land,  or  any  part  thereof,  in  reversion  or 
remainder,  up  to  and  inclusive  of  the  person  entitled  to  tlie 
first  vested  estate  of  inheHtance,  and  such  person  or  persons, 
or  any  of  them,  shall  be  an  infant  m*  infants,  or  a  minor  or 
minors,  unless  or  until  such  an  order  as  hereinbefore  men- 
tioned shall  be  made  by  siich  Court  as  aforesaid. 

See  note  to  s.  17,  ante. 


NAVIGABLE  RIVERS,   ETC. — NOTICE   OF   SCHEME. 

19,  If  tbe  commissioners  shall  consider  that  any  proposed    27  &  28 
improvement  would   interfere  with  any  navigable  river  or      114, 
canal  respectively  vested  in  or   under  the  management  or     §  19. 
control  of  any  commissioners,  trustees,  conservators,  under-  The  same 
takers,  company,  or  other  body  or  individuals,  or  the  banks  n^y^aWe 
or  other  works  or  conveniences  thereof,  or  would  occasion  the  "vers  and 
flow  or  discharge  into  such  river  or  canal  of  any  drainage  or 
other  matter,  the  landowner  shall  give  notice  of  the  applica- 
tion in  writing,   together  with  a  plan  and  section  of  the 
proposed  improvement,  to  such  commissioners,  trustees,  con- 
servators,  undertakers,   company,   or   other    body,   or   indi- 
viduals ;  and  in  case  they  shall,  within  one  month  after  the 
receipt  of  such  notice,  signify  in  writing  to  the  commissioners 
their  dissent  from  such  application,  and  state  the  nature  of 

o  o  2 
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27  A  28  their  interest  in  or  authority  over  such  river  or  canal,  tbe 
114^      commisfiioners  shall  certify  such  dissent  to  the  landowner  by 

i  19.  whom  the  application  was  made,  and  shaJl  not  sanction  the 
improvement  unless  or  until  such  dissent  be  withdrawn,  or 
an  order  be  made  by  the  High  Court  of  Chancery  in  England 
or  Ireland  respectively,  or  by  the  Court  of  Session  in  Scotland, 
in  manner  hereinafter  provided,  authorising  the  commissioneB 
to  sanction  the  improvement. 

See  8.  21,  post. 


27  4  28 

Vict.  c. 

114, 

§20> 

Consents 
neceesary 
in  case  of 
church 
lands. 


CHITKCH   LANDS — CONSENT  TO  SCHEME. 

20.  When  the  land  to  which  the  application  relates,  w 
any  part  of  such  land,  is  held  in  right  of  any  church,  chapel, 
or  other  ecclesiastical  benefice,  the  commissioners  shall  not 
sanction  any  improvement  of  such  land,  or  of  so  much  thereof 
as  is  so  held,  unless  and  until  the  patron  of  the  benefice,  and 
in  England  and  Ireland  the  bishop  of  the  diocese,  and  io 
Scotland  the  presbytery  of  the  bounds,  shall  signify  to  the 
commissioners,  by  writing  under  their  hands,  their  respective 
consents  to  such  application. 


27  4  28 

Vict.  0. 

114, 

§2t 

Incase  of 
dissent,  or 
when  land- 
owner's 
infant 
childrm 
are  to  be 
protected, 
( 'ourt  of 
("hancery 
or  Sf  ssion 
n)ay  autho- 
rise  com- 
niissionerA 
to  proceed 


APPLICATION   TO  COURT. 

21.  If  and  when  any  dissent  from  any  such  application  to 
the  commissioners  for  their  sanction  of  proposed  improve- 
ments shall  have  been  notified  in  writing  to  the  coiflinis- 
sioners,  either  by  a  party  interested  in  the  lands  prop(^^ 
to  he  improved  {not  being  lands  held  in  right  of  any  dnrrK 
chapel,  or  other  ecclesiaati&il  benefice),  or^  by  the  commis- 
sioners, trustees,  company,  or  other  body  or  individuals 
interested  in  any  river  or  canal  which  would  or  might  be 
interfered  with  as  hereinbefore  mentioned,  w  if  the  /fl^"' 
oivner,  07'  the  hnsband  of  the  landowner,  shall  be  the  foif^^ 
of  the  person  or  persons  entitled  either  at  law  or  in  eq^^^ 
to  any  estate  in  the  land  to  be  improi-ed,  or  any  part  ihertoj^ 
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in  reversion  or  remainder,  up  to  and  inclusive  of  the  person  '^  *  ^^ 
entitled  to  the  first  vested  estate  of  inheHtance,  and  such  iii, 
person  or  persons,  or  any  of  them,  shall  be  an  infant  or  8  21. 
infants,  or  a  minor  or  minors?  the  landowner  desiring  such 
improvements  may  apply  to  the  High  Couit  of  Chancery^  in 
England  or  Ireland  where  such  lands  are  situate  in  England 
or  Ireland  respectively,  or  to  the  Court  of  Session  where 
such  lands  are  situate  in  Scotland,  for  an  order  of  such  Court 
authorising  the  commissioners  to  entertain  and  proceed  upon 
the  application  for  such  proposed  improvements,  notwith- 
standing such  dissent  or  circumstance;  and  such  application 
shall  be  made,  as  to  lands  in  England,  to  the  Master  of  the 
Rolls  or  any  one  of  the  Vice-Chancellors  sitting  at  Chambers, 
by  summons,  calling  on  the  party  dissenting  to  show  cause 
why  such  order  should  not  be  made ;  as  to  lands  in  Ireland, 
to  the  Master  of  the  Rolls,  by  summary  petition  or  other- 
wise, as  he  shall  by  any  general  order  direct ;  and  as  to  lands 
in  Scotland,  to  either  division  of  the  Court  of  Session  in  time 
of  session,  or  to  the  lord  ordinary  sitting  on  bills  in  time  of 
vacation,  by  summary  petition;  and  the  Court  or  single 
judge,  as  the  case  may  be,  to  whom  such  application  shall  be 
made,  shall  hear  and  determine  such  application,  and  for 
that  purpose  shall  have  power  to  make  or  direct  to  be  made 
all  such  inquiries,  and  receive  and  entertain  all  such  state- 
ments and  evidence,  on  oath  or  by  affidavit,  as  such  Court  or 
judge  may  consider  necessary  or  desirable,  or  as  may  be  pro- 
duced before  them  or  him ;  and  if  upon  a  consideration  of 
all  the  circumstances  such  Court  or  judge  shall  be  of  opinion 
that  the  commissioners  should  entertain  and  proceed  upon 
such  application,  an  order  shall  be  made  authorising  and 
requiring  them  to  proceed  thereon,  and  to  deal  with  the  same 
according  to  the  provisions  of  this  Act  authorising  them  in 
that  behalf,  notwithstanding  such  dissent  or  circumstance 
as  aforesaid :  Provided  that  if  at  any  time  after  notification 
of  such  dissent,  and  before  any  such  order  shall  have  been 
applied  for  and  made  as  aforesaid,  such  dissent  shall  be 
withdrawn  by  a  like  notification  in  writing,  it  shall  not  be 


Digitized  by  CjOOQ IC 


56G  THE   IMPROVEMENT  OF  IJ^ND  ACT,   1864?. 

27  *  2S    necessary  to  make  or  proceed  with  such  application,  or  to 
114/    obtain  such  order. 


121. 


'  Now  tlie  Chancery  Division  of  the  High  Court  of  Justice. 
*  Tlu*  ])orti(HKs  ])rint€(l  in  italics  are  repealed,  except  as  to  ScotUo-l 
hy  s.  64  of  I  he  S.  L.  A.,  1882  (/). 


NOTICE   OF   APPLICATION   TO   COURT. 

27  &  28        22.  Where  any  party  dissenting  sliall  be  out  of  the  juris- 
114/    diction  of  the  Court,  it  shall  be  lawful  for  the  Court  or  juiige 
§  22.    to  order  service  to  be  made  in  such  manner  as  such  Court  or 
Serriceof  judge  may  think  fit,  and  upon  pre 
uiidor  pre-  ®"^'^  Court  or  judgc  that  such  par 
cedin;,'        withiu  a  reasonable  time  of  such  int 
be  lawful  for  such  Court  or  judge 
determine  such  application. 


COSTS   OF   APPLIC 


Vi*  a        23.  The  costs  of  and  incidental  t 
1 1 4,      the  twenty-first  and  twenty-second 
8  23.    which  such  costs  shall  be  settled 


And  costa  discretion  of  the  Court  or  judge  wli 

given  hy     tion.  and  if  such  Court  or  judge  shj 

the  Court.  ^^^11  b^  deemed  to  be  part  of  the  e 

to  the  application  for  the  proposed  i 


LANDOWNERS   UNDER 

24,  All  husbands,  guardians,  tu 
feoffees,  trustees,  judicial  factors,  ex< 
shall' respectively  have  the  same  ri[ 
applications  and  signifying  dissen 
ceedings  under  this  Act,  as  their 

{/)  P.  585,0 
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minors,  lunatics,  idiots,  and  furious  or  fatuous  persons  would    27  &  2i 
have  had  if  free  from  disability,  or  as  such  feofl'ees,  trustees,       ii4, 
judicial    factors,    executors,    or    administrators    respectively    §  24, 
would  have  had  if  the  estates,  charges,  or  interests  of  which  under  dis 
they  shall  be  such  feoffees,  trustees,  or  judicial  factors,  or  appu^/ 
which  shall  be  vested  in  them  as  such  executors  or  adminis-  V.*^^  *^^ 
trators,  had  been  vested  in  them  in  their  own  right ;  but  no  under 
guardian,  tutor,  committee,  curator,  feoffee,  trustee,  judicial  ^J^^*"^ 
factor,  executor,  or  administrator  shall  be  in  anywise  com- 
pelled or  obliged  to  signify  a  dissent  from  any  application 
under  this  Act,  or  be  in  anywise  responsible  for  the  con- 
sequences of  such  application,  or  of  any  charge  made  in  pur- 
suance thereof 


And  with  regard  to  the  sanction  of  any  improvements,  and 
the  rights  arising  thereunder,  be  it  enacted  as  follows: 

SANCTION   BY  COMMISSIONERS. 

25.  If  the  commissioners  shall  find  that  the  proposed  im-    27  &  2 
provements  or  any  part  thereof,  whether  with  or  without  any       ^i^l^ 
alterations  by  them  required  or  sanctioned,  would  effect  a    §  25 
permanent  increase  of  the  yearly  value  of  the  lands  proposed  Sanction 
to  be  improved,  or  of  any  part  thereof,  exceeding  the  yearly  °^J^^^ 
amount  proposed  to  be  charged  thereon,  they  shall  sanction  rights 
such  improvements,  or  such  part  thereof  as  they  shall  think  ^^^^ 
expedient,  if  under  the  preceding  sections  it  shall  be  lawful  Commis- 
for  them  so  to  do,  by  an  order  under  their  hands  and  seal;^*^^^^^ 
and  they  shall  by  the  same  order  fix  the  rate  of  interest  to  be  tioning 
allowed  on  the  cost  of  the  sanctioned  improvements,  having  ^nte.^^ 
regard  to  the  market  value  of  money  at  the  time,  but  such 
interest  shall  never  exceed  five  per  cent,  per  annum. 


FORMS  OF  SANCTIONING   ORDERS. 

26.  The  commissioners  shall  from  time  to  time  prepare    vict.c 
forms  of  orders  for  sanctioning  improvements,  and  shall  also,       li-*- 
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27  &  28 
Vict, 
c.  114, 

Forms  of 
orders 
s.knction- 
ing  im- 
prove- 
mcnta  to 
be  pre- 
pared !>y 
commi  •>- 
sionere ; 
what  they 
must 
contain. 


whenever  required  by  the  landowner  so  to  do,  frame  aii 
entitle  their  said  orders  under  this  Act  in  such  manner  tk 
they  may  also  be  and  operate  as  provisional,  sanctionii^or 
other  conesponding  orders  under  the  respective  Acteapplyn^ 
to  any  company  with  which  he  may  have  contracted  rdatin^ 
to  the  loan  or  improvements  in  question:  Provided  tbaJ 
every  order  operating  under  this  Act  to  sanction  any  i^i- 
provements  shall  name  the  landowner  to  whom  it  is  lasoeJ; 
shall  express  the  greatest  sum  to  be  charged  in  addition  to 
any  costs,  charges,  and  expenses  under  the  fiftieth  secim 
hereof,  and  the  rate  of  interest  and  term  of  years  for  tbe 
repayment  thereof,  the  former  not  exc€H3ding  five  per  ceotmn 
per  annum,  and  the  latter  not  exceeding  twenty-five  y^. 
shall  specify  the  lands  on  which  such  repayment  is  to  k 
charged;  and  shall  either  express  or  refer  to  some  cwitractof 
other  document  expressing  the  general  scheme  of  the  im- 
provements to  be  executed. 


27&28 
Vict 
c  114, 

§27. 

They  may 
be  colled 
provisional 
orders,  and 
may  be 
assigned 
to  parties 
agreeing  to 
execute 
improve- 
ments. 


FORM  AND  EFFECT  OF  PROVISIONAL  ORPEB. 
27.  Every  order  operating  under  this  Act  alone  tosanctwD 
any  improvement  may  be  in  the  form  set  forth  in  schediw 
(A.)  hereto,  and  shall  be  calle<l  a  provisional  order,  and  shall 
subject  to  the  following  section  hereof,  create  in  fcivouroitw 
landowner  named  therein  the  title  to  an  absolute  charge  ofi 
the  completion  of  the  sanctioned  improvements,  which  title 
such  landowner  may  assign,  either  absolutely  or  by  ^*y" 
security,  to  any  person;  and  such  assignment  may  be  na** 
by  endorsement  on  the  provisional  order. 


DEATH   OF   LANDOWNER. 

27  k  28        28.  lu  case  of  the  death  of  any  landowner,  or  the  i^^' 
c^m,     nii nation  of  his  interest,  between  the  date  of  the  provisio!* 
§  28-    order  and  the  completion  of  the  improvements  sanction^ 
Provisionr  thereby,  the  right  to  complete  such  improvements,  an^l  ^ 

for  death 
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assign  the  title  to  an  absolute   charge,  shall   pass  to   the  27^  28 
succeeding  landowner;  but  if  the  succeeding  landowner  shall      ni 

not  within  three  calendar  months  after  his  succession  proceed  §  28. 


with  the  works,  so  as  to  complete  the  same  in  conformity  of  land- 
with  the  provisional  order,  the  preceding  landowner,  or  in  ^j^'J,g 
case  of  his  decease  his  executors  or  administrators,  may  com-  completion 
plete  such  improvements,  and  shall  become  entitled  to  have  ments. 
the  absolute  charge  executed  to  him  or  them.     If  the  suc- 
ceeding landowner  shall  complete  the  improvements  there 
shall  be  distinct  absolute  charges  executed  to  such  landowner, 
and  the  preceding  landowner  or  his  personal  representatives, 
for  the  outlay  made  by  the  preceding  and  succeeding  land- 
owners respectively,  and  in  case  of  difiference  the  commis- 
sioners shall  determine  the  proportions;   Provided  that  the 
succeeding  landowner  may,  with  the  sanction  of  the  inclosure 
commissioners,  and  after  notice  to  the  parties  to  whom  notice 
was  originally  given,  or  such  of  them  as  may  be  living,  and 
such  other  persons,  if  any,  as  the  commissioners  may  direct, 
terminate  the  proceedings  under  the  provisional  order,  on 
payment  of  the  outlay  and  expenses  made  thereunder,  and 
indemnifying  the  person  to  whom  the  title  to  the  absolute 
charge  may  have  been  assigned.     Notwithstanding  the  fore- 
going provisions,  if  the  title  to  an  absolute  charge  shall  have 
been  assigned  by  the  preceding  landowner,  the  a^ssignee  may 
complete   the  improvements  if  he  shall  proceed  therewith 
within  one  calendar  month  from  the  time  the  preceding  land- 
owner ceased  to  be  such  landowner. 


MODIFICATION   OF  PROVISIONAL  ORDER. 

29.  The  commissioners  may  from  time  to  time,  on  applica-    27  &  28 

tion  to  be  made  by  the  landowner,  and  after  such  inquiry  as      114,*^ 

they  shall  think  fit,  sanction  any  modifications  or  alterations    §  29. 

either  of  the  scheme  of  the  improvements  or  of  any  other  provi- 

matter  expressed  or  referred  to  in  the  provisional  order:  Pro-  ^^?^ 

vided  that  no  such  modification  or  alteration  shall  increase  be  modi- 

fied. 
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27  4  28  the  sum  to  be  charged  in  respect  of  the  improvemeote,'3 
114,      extend  or  curtail  the  term  of  repayment,  beyond  thegreatei 

i  29.  amount  which  it  was  proposed  so  to  charge,  or  the  greitfsi 
or  least  term  over  which  it  was  proposed  that  the  rentcharge 
should  be  spread,  as  respectively  stated  in  the  advertiseme^ 
and  notices  hereinbefore  required :  Provided  also,  that  eray 
such  modification  or  alteration  shall  require  the  consent  d 
every  party  who,  by  having  contracted  for  the  executo  ^ 
the  improvements,  or  by  having  taken  an  assigument  of  tiye 
title  to  an  absolute  charge,  or  otherwise,  may  be  intostdi 
therein;  and  the  modifying  order  shall  be  in  such  fonnas 
the  commissioners  shall  from  time  to  time  appoint,  and  sWl 
be  construed  together  with  the  original  order  as  one  oids 
with  respect  to  all  rights  arising  thereunder  after  the  tUte  a 
the  modifying  order. 


And  with  regard  to  the  execution  of  any  improvements,  be 
it  enacted  as  follows: 

IMPROVEMENTS— DELIVERY  OP  SPECIFICATION. 

27  k  28        30-  Before  the  commencement  of  any  improvements  sm- 
^i^l  ^'    tioned  in  manner  aforesaid  the  landowner  shall  deliver  to  tk 
§  30.    commissioners  a  detailed  specification^  thereof,  and  in  theo* 
Execution  ^^  buildings  and  also  in  any  other  case  where  the  same  sW 
of  improve,  be  required  by  the  commissioners,  a  detailed  plan  or  drawwf 
DetaUed     Provided   that  when   it  is   not  intended   to  complete  tbe 
epedtica-    improvements  within  one  year  from  the  date  of  the  p 
delivered    visional  or  Other  sanctioning  order,  the  specification  and  p 
in  advance,  q,.  drawing  first  delivered  may  comprise  so  much  only  as  it  J^ 
intended  to  complete  within  one  year  from  the  said  date,9<> 
however,  that  for  the  works  of  each  successive  year  &^ 
specification  and  plan  or  drawing  as  aforesaid  be  always  de- 
livered in  advance. 

1  The  commissioners  have  issu 
struclions  for  the  guidance  of  Ian 
tions.    A  copy  can  be  obtained  oi 
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APPROVAL  OF   SPECIFICATION. 

31.  The  specifications  and  plans  or  drawings  aforesaid  shall    27  &  28 
be  examined  and,  if  necessary,  the  spot  visited  by  an  assistant      ni^  ' 
3ommissioner,  or  an  engineer  or  surveyor,  who  shall  report    §  31. 
whether  in  his  judgment  the  improvements  as  proposed  to  be  Spedfica- 
sffected  will  be  effected  in  a  substantial  and  durable  manner,  ^ro^ed^ 
and,  in  the  case  of  farm  buildings,  whether  the  same,  or  the  before      , 
improvements  thereof  or  additions  thereto,  will  be  suitable  to  of  works. 
the  locality;  and  no  improvements  shall  be  commenced  or 
proceeded  with  until  the  specifications  and  plans  or  drawings 
aforesaid  shall  have  been  approved  by  the  commissioners;  but 
nothing  herein  contained  shall  render  necessary  the  re-delivery, 
re-examination,  or  re-approval  of  any  detailed  specifications, 
plans,  or  drawings  which  may  have  been  delivered  in  con- 
nection with  the  application  for  the  commissioners'  sanction 
to  the  general  scheme  of  the  improvements,  and  may  have 
been  approved  in  connection  with  that  sanction. 


POWER  TO  PURCHASE   UNDER  L.   C.   C.   A. 

32.  AH  persons  interested  in  any  lands  adjoining  or  near    27  &  23 
to  the  land  improved  or  proposed  to  be  improved,  and  being,    ^J^^  ^ 
as  to  lands  in  England  or  Ireland  by  the  provisions  of  "  The    §  32- 
Lands  Clauses  Consolidation  Act,  1845,"  and  as  to  lands  in  Adjoining 
Scotland  by  provisions  of  "  The  Lands  Clauses  Consolidation  ^*^^»»  ^' 
(Scotland)  Act,  1845,"  enabled  to  sell  and  dispose  of  such  over  them, 
lands  so  adjoining  or  near,  or  any  estate  or  interest  therein,  ^I^^ 
may,  for  the  purpose  of  any  improvements  authorised  by  this  purpose  of 
Act,  sell  and  convey  or  grant  to  the  landowner  whose  land  has  ^n^^a 
been  or  is  proposed  to  be  improved  such  lands  so  adjoining  or  conveni- 
near,  or  any  part  thereof,  or  any  easement,  authority,  or  right  adjoining 
in,  through,  over,  or  affecting  the  same,  and  any  such  land,  J?"^  ^^^ 
easement,  authority,  or  right  so  sold  and  conveyed  or  granted  tion  of 
shall  thereupon  become  appurtenant  to  or  pertinent  of  the  l^nte^con- 
lands  improved  or  proposed  so  to  be,  and  with  reference  to  tractedfo*. 
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27  A  28  the  iinprovemeuts  whereof  the  same  was  purchased,  and  sb^ 
cU4,  be  held  upon  and  subject  to  the  same  uses,  trusts, do^fe 
t  32'  and  incidents;  and  all  such  persons  as  aforesaid  may  ^ 
make  any  agreement  with  the  landowner,  or  with  any  ps^^ 
or  company  that  shall  have  contracted  for  the  actual  ti^ 
tion  of  the  improvements,  or  their  respective  agaits,  ii 
reference  to  entering  on,  cutting  through  or  into,  or  preji: 
cially  affecting  such  lands  so  adjoining  or  near;  andew 
such  sale,  conveyance,  grant,  and  agreement  shall  be  ^^ 
and  effectual  accordingly,  and  the  price  or  consideratiaofc 
be  settled  by  two  surveyors  or  a  surveyor  to  be  appointed  p 
them  in  manner  provided  by  the  ninth  section  of  **  The  uft^ 
Clauses  Consolidation  Act,  1845,"  or  as  the  case  may  U^f 
the  ninth  section  of  "The  Lands  Clauses  Consolidation (S>x- 
land)  Act,  1845,"  and  shall  be  deposited  as  directed  bj^^ 
same  respective  sections,  and  thenceforth  become  subjects 
the  provisions  of  the  same  respective  Acts. 


POWERS   UNDER  LAND  DRAINAGE  ACTS. 

27  4  28        33.  Whenever  the  commissioners  shall  think  thatitESj 

IH,^'   be  expedient,  in  order  to  obtain  or  improve  an  outfall  w 

§  33,    draining  or  warping  any  lands  under  this  Act,  or  othem* 

Works       with  a  view  to  the  improvement  of  any  lands  undertiisA- 

J^>^**^  to  enter  and  execute  any  works  upon  any  lands  adjoining  ^ 

on  adjoin-  near  to  the  land  proposed  to  be  improved,  where,  by  i«** 

^e^.   of  the  objection  or  disability  of  any  owner,  lessee,  oroccap^ 

tion  of       of  such  land,  such  works  could  not  be  otherwise  execo»i 

mente^^'     proceedings  may  be  taken,  if  the  said  lands  shall  w^ 

may  be       England,  either  under  the  provisions  of  the  Act  of  tket^s^ 

under         and  eleventh   years  of   the  reign  of  her   present  Jup. 

A^""       chapter    thirty-eight,  intituled   "An  Act   to  facilitate* 

Drainage  of  Lands  in  England  and  Wales,''  or  under  tho« 

the  third  part  of  the  Land  Drainage  Act,  1861,  and,  if^ 

Scotland,  under  the  provisions  of  the  Act  of  the  tanth  ^ 

eleventh  years  of  the  reign  of  her  present  Majet^f;  cW^  | 

one  hundred  and  thirteen,  intituled  "An  Act  to 
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he  Drainage  of  Lands  in  Scotland/*  but  as  though  in  such    ^.^^^ 
Let  the  Inclosure  Commissioners  for  England  and  Wales  had      114, 
verywhere  been  named  in  place  of  the  sheriff;  and  if  such    §  33 
>roceedings  shall  have  been  taken  before  the  sanction  of  the 
mprovements  in  question  by  the  commissioners  under  this 
\.ct,  the  commissioners  may,  by  their  order  sanctioning  such 
mprovements,  declare  the  works  in  respect  of  which  they 
iliall  have  been  taken  to  be  expedient,  and  such  works  shall 
,lien  be  deemed  to  have  been  authorised  by  the  commissioners 
>r  by  the  sheriff,  as  the  case  may  be,  and  the  provisions  of  the 
jaid  respective  Acts  shall  apply  to  them  accordingly. 


PROTECTION   OF  PROVISIONAL  ORDER. 

34.  Every  provisional  or  modifying  order  shall  be  a  full    27  *  28 
authority  to  the  landowner  or  successive  landowners  and      114, 
their   representatives  in   the   respective  cases  hereinbefore    §  34. 
defined,  and  to  all  persons  employed  by  or  under  contract  Provi- 
with  him  or  them  respectively,  to  enter  upon  the  lands  to  be  e,^eMo 
improved,  and  any  adjoining  or  neighbouring  lands  acquired  protect 
or  authorised  to  be  entered   under  either  of  the  two  last  jj^hment 
preceding  sections,  and   to   execute    in  and   on  the   same,  ^'^  !^***®» 
without   impeachment  of  waste   by  any  remainderman    or  authori8:j 
reversioner,  all  the  improvements  sanctioned  by  the  same  ^^^ig 
order  according  to  the  specifications  and  plans  or  drawings  from  land, 
approved  by  the  commissioners,  and  to  do,  execu'e,  and  use 
all  such  Acts,  works,  and  conveniences  as  may  be  proper  for 
making,  maintaining,  and  using  such  improvements;  and  for 
the  purpose  of  effecting  any  improvement  under  this  or  the 
recited  Acts  it  shall  be  lawful  to  get  and  work  freestone, 
limestone,  clay,  sand,  and  any  other  mineral  or  substance  out 
of  the  land  to   be   improved    [f]ov  charged,  and   to   make 
tramroads  and  other  ways,  and  to  burn  and  make  bricks, 
tiles,  and  other  things  to  be  used  in  effecting  such  improve- 
ments, and  also  for  the  same  purpose  to  cut  down  and  use 
any  timber  or  trees  not  planted  or  serving  for  shelter  or 
ornament. 
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SAVING  OF   CROWN   RIGHTS. 

^v?t^^        35.  Nothing  in  this   Act  contained  shall   authorise  any 
c.  114,     person    to   purchase,    take,  use,    or  interfere   ¥rith,    or  the 
8  3o.^  commissioners  to  make  any  order  with  respect  to  any  kni 
Saving       soil,  or  water,  or  any  right  in  respect  thereof,  belonging  tc 
the  Crown.  ^^^  Majesty   in  right  of   her  crown,  without  the    prerioiis 
consent  in  writing  of  the  commissioners  for  the  time  being 
of  her  Majesty's  woods,  forests,  and  land  revenues,  or,  if  tke 
property  should  be  under  the  management  or  contnJ  of  ber 
Majesty's  Commissioners  of  Works   and  Public    Buildings, 
without  the  consent  in  writing  of  such  last-mentioned  com- 
missioners, which  consent  the  said  respective  commissionss 
are    hereby  authorised   to  give;    and  nothing  in    this  Ac: 
contained  shall    divert,  alter,  or   aflfect   any  of  the  rights, 
powers,  or  estates  vested    in  her  Majesty  in  right  of  her 
crown. 


RAVING — COMMISSIONERS    OF    WORKS. 


27  &  28        36.  Nothing  in  this   Act  contained  shall  authorise  any 

114  '    person  to  purchase,  take,  use,  or  interfere  with,  or  the  com- 

§  36.    missioners  to  make  any  order  with  respect  to  any  land,  saiL 


Saving  or  Water,  or  any  right  in  respect  thereof,  the  management  or 
Th^^aT^  control  of  which  may  be  vested  in  the  Commissioners  of  her 
misHionere  Majesty's  Works  and  Public  Buildings  on  behalf  of  or  in 
MajMty's  ^^^^^  ^^^  ^^^  Majesty  or  the  public,  without  the  consent  in 
works,  &c  writing  of  the  last  mentioned  commissioners,  which  they  are 
hereby  authorised  to  give. 


SAVING — DUCHY   OF   CORNWALL. 

27  &  28        37.  Nothing  in  this   Act  contained  shall    authorise  anv 

114,^  person  to  take,  use,  enter  upon,  or  interfere  with  any  land, 

§  37.  soil,  or  water,  or  .  any 

Saving  to  the  Sovereign  for  the 
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Cornwall,  without  the  consent  in  writing  of  some  two  or    27&28 
more  of  the  regular  officers,  of  the  said  Duchy,  or  of  such      114, 
other  persons  as  may  be  duly  authorised  under  the  provisions    t  87. 
of  "  The  Duchy  of  Cornwall  Management  Act,  1863,"  section  righto  of 
-thirty-nine,  to  exercise  all   or  any   of  the   rights,   powers,  comw^ 
privileges,  and  authorities  by  the  said  Act  made  exerciseable 
or  otherwise  for  the  time  being  exerciseable  in  relation  to 
the  said  Duchy,  or  belonging  to  the  Duke  of  Cornwall  for 
the  time  being,  without  the  consent  of  such  Duke,  testified 
in  writing  under  the  seal  of  the  Duchy  of  Cornwall,  first  had 
and  obtained  for  that  purpose,  or  to  take  away,  diminish, 
alter,    prejudice,    or    aflfect    any    property,    rights,    profits, 
privileges,   powers,  or  authorities  vested  in  or  enjoyed  by 
the    Duke   of  Cornwall   for   the  time   being,  or   in   or  by 
the  sovereign  fur  the  time  being  in  right  of  the  Duchy  of 
Cornwall 


SAVING — DUCHY  OF   LANCASTER. 

38.  Nothing  in  this    Act  contained   shall  authorise  any    27*^^28 
person  to  purchase,  take,  use,  or  interfere  with  any  lands,    ^f^l^ 
soil,  or  water,  or  any  right  in  respect  thereof,  belonging  to  her    §  38. 
Majesty,  her  heirs  of  successors,  in  right  of  the  Duchy  of  s^[^^ 
Lancaster,  without  the  previous  consent  in  writing  of  the  ^s^^  of 
Chancellor  of  the  said  Duchy  of  Lancaster,  which  consent  Lancaster, 
such  Chancellor    is  hereby  authorised    to  give,  or  to  take 
away,  lessen,  prejudice,  or  alter  any  of  the  rights,  privileges, 
powers,  or  authorities  vested  in  or  enjoyed  by  her  Majesty, 
her  heirs   or    successors,   in   right   of   the   said    Duchy   of 
Lancaster. 


SAVING— ADMIRALTY   AND   BOARD   OF  TRADE. 

39.  Nothing  in  this  Act  contained  shall  authoWse  any  27  &  28 
person  to  purchase,  take,  use,  or  interfere  with  any  land,  {i'^^' 
soil,  or  water,  or  any  right  in  respect  thereof,  or  to  take  away,  §  39, 
lessen,  prejudice,  or  alter  any  of  the  rights,  privileges,  powers.  Saving 
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27&28    or   authorities   vested   in   or   enjoyed   by   the    Lord   Higfe 

114,       Admiral,   or    the   commissioners    for   the    time    being  fee 

§  39.     executing  the    oflBce   of    Lord   High    Admiral    (hereinafttf 

rij<hte  of     designated  the  Admiralty),  or  vasted  in  or  enjoyed  by  tk 

rilTtyfand   ^o^ds  of  the  Committee  of  her  Majesty's  Privy  Council  for 

of  the        Trade  and  Foreign  Plantations  (hereinafter  designated  the 

Trmde.        Board    of   Trade),    without    the    previous    consent  of  tht 

Admiralty    signified    in   writing  under    the    hand   of  tk 

Secretary  of  the  Admiralty  (which  consent  the  Admiralty 

are   hereby  authorised    to  give),  or,  as    the  case  may  be, 

without  the  previous  consent  of  the  Board  of  Trade  signified 

in   writing  under  the  hand   of  one  of  the  Secretaries  of 

the  said  Board. 


WORKS  BELOW  HIGH   WATER  MARK. 


27  A  28        40.  With  respect  to  any  harbour,  port,  bay,  estnaiy,  or 


Vict  c. 


114^      navigable  river,  or  part  thereof,  comprised  in  any  notice  from 
I  40,    time  to  time  given  by  the  Admiralty  under  section  nine  d 


PUnstobe  "  The  Harbours  Transfer  Act,  1862,"  previously  to  commendDg 
deposited  j^^y  work  below  high-water  mark  there  shall  be  deposited 
Admiralty  at  the  Admiralty  office  plans,  specifications,  and  working 
comnwjnc-  drawings  thereof  for  the  approval  of  the  Admiralty,  soch 
inj?  works  approval  to  be  signified  in  writing  under  the  hand  of  the 
water  *^  Secretary  of  the  Admiralty,  and  with  respect  to  all  other 
mark.         parts  where  the  tide  flows,  previouslv  to  commencincr  an? 

work  below  high- water  mark  th( 

office  of  the  Board  of  Trade  plan 

drawings  thereof  for  the  approva 

approval  to  be  signified  in  writir 

the  Secretaries  of  the  said  Board, 

constructed  only  in  accordance  wi 

and  when  any  such  work  shall 

constructed,  it  shall  not  be  law 

extend  the  same  without  obtai 

any  such  alteration  or  extensioUj 

and  approval ;  and  if  any  such  v 
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completed,  or  be  altered,  extended,  or  constructed,  contrary    ^.  *  28 
to   the  provisions  of  this  Act,  it  shall  be  lawful   for   the      lu, 
Admiralty  or  the  Board  of  Trade,  as  the  case  may  require,  to    §  40, 
abate,  alter,  and  remove  the  same,  and  to  restore  the  site 
thereof  to  its  former  condition,  at  the  cost  and  charge  of  the 
person  or  company  that  executed  the  said  work,  the  amount 
of  which  cost  and  charge  shall  be  a  debt  due  from  such 
person  or  company   to    the   Crown,    and   be    recoverable 
accordingly,  with  costs  of  suit. 


COSTS  OF  ADMIRALTY  SURVEYOR. 


41,  If  at  any  time  or  times  it  shall  be  deemed  expedient  27  k  28 
by  the  Admiralty  or  the  Board  of  Trade,  as  the  case  may  J^i^^* 
require,  to  order  a   local  survey  and  examination  of  any    §  41, 


embankment  or  work  proposed  to  be  constructed  under  the  Land- 
powers  of  this  Act  in,  over,  or  affecting  any  tidal  or  navigable  ^^^^J^ 
water  or  river,  or  of  the  intended  site  thereof,  the  landowner  penses  of 
shall  defray  the  costs  of  every  such  local  survey  and  examina-  olSered  by 
tion,  and  the  amount  thereof  shall  be  a  debt  due  to  Her  Admiralty, 
Majesty  from  the  landowner,  and  if  not  paid  upon  demand  of  Trade, 
may  be  recovered  as  a  debt  due  to  the  Crown,  with  the  costs 
of  suit,  or  may  be  recovered,  with  costs,  as  a  penalty  is  or 
may  be  recoverable  from  the  landowner. 


SAVING — ^WAR  OFFICE. 


42.  Nothing  in  this  Act  contained  shall  authorise  any    27&28 

person  to  purchase,  take,  use,  or  interfere  with  any  land,  soil,      ui^^' 

or  water,  or  any  right  in  respect  thereof,  or  take  away,  lessen,    §  42, 

prejudice,  or  alter  any  of  the  rights,  privileges,  powers,  or  Saving 

authorities,  vested  in  or  enjoyed  by  Her  Majesty's  Principal  ^^**  °' 

Secretary  of  State  for  the  War  Department  for  the  time  Majesty's 

being,  without  the  previous  consent  of  the  same  Principal  g^^!^^ 

Secretary  signified  in  writing  under  his  hand,  which  consent  o*  State 
•^  _  for  War, 

PP 
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27  &  28    the  said  Principal  Secretary  for  the  time  being  is  herel^ 


114. 

§42. 


authorised  to  give. 


27&28 

Victc 

114, 

§43. 

Rights  of 
coQimis- 
sioners  of 
nevera 
saved. 


SAVINC3 — COMMISSIONERS  OF  SEWERS. 

43.  Nothing  in  this  Act  contained  shall  take  awaj, 
lessen,  prejudice,  or  alter  any  of  the  rights,  privileores,  powers^ 
or  authorities  vested  in  or  to  be  discharged  by  any  com- 
missioners of  sewers  appointed  by  any  Commission  under 
the  Great  Seal  or  under  the  Seal  of  the  Duchy  of  Lancaster, 
or  in  or  by  any  other  lawful  commission  of  sewers,  or  the 
commissioners  appointed  under  any  local  or  private  Acts  of 
Parliament  for  sewers  or  drainage;  nor  shall  any  work  be 
done  which  in  any  way  interferes  with  any  sewers,  drains,  or 
watercourses  under  the  control  of  any  commissioners  rf 
sewers ;  and  no  new  sewers,  drains,  watercourses,  or  works  of 
drainage  shall  be  made  or  done  under  the  powers  of  this  Act 
within  the  district  and  jurisdiction  of  any  such  commis- 
sioners, unless  the  same  be  previously  approved  by  those 
commissioners ;  and  all  such  works  shall  be  carried  on  and 
completed  under  the  direction  and  control  of  the  same  com- 
missioners and  their  officers;  and  all  sewers,  drains,  water- 
courses, and  works  of  drainage  made  under  this  Act  within 
the  district  and  jurisdiction  of  any  commissioners  of  seweis 
shall  be  and  remain  subject  in  all  respects  to  the  jurisdiction 
of  those  commissioners;  and  whenever  any  works  xmder  this 
Act  would  intersect  or  interfere  with  any  sewer,  drain,  or 
watercourse  imder  the  control  of  any  such  commissioners,  the 
person  or  company  executing  the  same  shaU,  before  any  sud 
works  be  made,  construct  such  proper  sewers  or  works  rf 
drainage,  and  also  comply  with  such  orders  and  regulations, 
as  those  commissioners  shall  require  or  make  to  goani 
against  injury  to  the  drainage  of  the  district. 
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SAVING— CONSERVATORS  OF  THAMES. 
44.  All  works  executed  under  the  authority  of  this  Act  ia    27  &  28 
or    connected  with   the  river  Thames,  or  the  towing-path      ni^ 
thereof,  within  the  jurisdiction  of  the  Conservators  of  the    §  44, 
River  Thames,  shall,  in  addition  to  the  approval  of  such  works  Worka 
by  the  Admiralty,  so  far  as  hereinbefore  made  necessary,  be  ^"^®^*^ 
executed  according  to  a  plan  to  be  approved  of  by  such  con-  Thames  to 
servators,  and  to  be  deposited  at  their  oflfice ;  and  such  works  cntS^' 
shall  be  executed  and  performed  to  the  satisfaction  of  the  ^?^®^. 

,        direction 

engineer  for  the  time  being  of  such  conservators ;  and  nothing  of  Conser- 
herein  contained  shall  extend  to  prejudice  or  derogate  from  ^iJ^es^ 
the  estates,  rights,  interests,  liberties,  privileges,  or  franchises 
of  the  Conservators  of  the  River  Thames,  or  to  prohibit,  defeat, 
alter,  or  diminsh  any  power,  authority,  or  jurisdiction  which 
at  the  time  of  the  passing  of  this  Act  the  said  conservators 
did  or  might  lawfully  claim,  use,  or  exercise, 


SAVING— BOARD  OF  WORKS,  &C. 

45.  Where  any  of  the  intended  works  to  be  done  under  or    27  *;  28 
by  virtue  of  this  Act  shall  or  may  pass  over,  under,  or  by  the      iii, 
side  of,  or  so  as  prejudicially  to  interfere  with,  any  sewer,    §  45, 
drain,  watercourse,  defence,  or  work  under  the  jurisdiction  or  Metro- 
control  of  the  Metropolitan  Board  of  Works,  or  of  any  vestry  Board'of 
or  district  board   constituted  under  the  "  Metropolis  Local  Works, 
Management  Act,  1855,"  or  any  sewers  or  works  to  be  made  tected. 
or  executed  by  any  such  board  or  vestry,  or  shall  or  may  in 
any  way  prejudicially  affect  the  sewerage  or  drainage  of  the 
districts  under  the  control  of  any  such  board  or  vestry,  the 
person  or  company  executing  such  works  shall  not  commence 
the  same  until  he  or  they  shall  have  given  to  the  said  metro- 
politan or  district  board  or  vestry,  as  the  case  may  be,  fourteen 
days  previous  notice  in  writing  of  his  or  their  intention  to 
commence  them,  by  leaving  such  notice  at  the  principal  oflBco 
of  such  board  or  vestry,  as  the  case  may  be,  for  the  time 
being,  with  a  plan  and  section  showing  the  course  and  inclina- 
tion of  the  intended  works,  and  other  necessary  particulars 

pp2 
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Vict^    relating  thereto,  and  until  such  board  or  vestry  respectively 
114,      shall  have  signified  their  approval  of  the  same,  unless  sod 
^  ^^*    board   or  vestry,  as  the  case  may  be,  do  not  signify  their 
^'^Twt!?'*  approval,  disapproval,  or  other  directions  within  fourteen  davs 
of  Works,  ^fter  service  of  the  said  plan,  sections,  and   particulars  as 
*®'  aforesaid ;  and  such  person  or  company  shall   coniply  witl 

and  conform  to  all  directions  and  regulations  of  the  respectire 
board  or  vestry  in  the  execution  of  the  said  works,  and  shall 
provide  any  new,  altered,  or  substituted  works  in  such  manner 
as  such  board  or  vestry  may  deem  necessary  for  the  proper 
protection  of  the  sewers  and  works  hereinbefore  referred  to, 
and  for  preventing  injury  or  impediment  thereto  by  or  bj 
reason  of  the  said  intended  works  or  any  part  thereof,  and 
shall  save  harmless  the  said  metropolitan  or  district  board  ct 
vestry  respectively  against  all  and  every  expense  to  be  occa- 
sioned thereby ;  and  all  such  works  as  may  be  so  required 
shall  be  done  by  or  under  the  direction,  superintendence,  and 
control  of  the  engineer  or  other  oflScer  or  officers  of  the  said 
metropolitan  or  district  board  or  vestry,  as  the  case  may  be, 
at  the  costs,  charges,  and  expenses  in  all  respects  of  the  land- 
owner ;  and  when  any  new,  altered,  or  substituted  works  as 
aforesaid,  or  any  works  of  defence  connected  therewith,  shall 
be  completed  under  the  provisions  of  this  Act,  the  same  shall 
thereafter  be  as  fully  and  completely  under  the  direction, 
jurisdiction,  and  control  of  the  said  boards  and  vestiy 
respectively  as  any  sewers  or  works  now  are  or  hereafter  may 
be;  and  nothing  in  this  Act  shall  extend  to  prejudice, 
diminish,  alter,  or  take  away  siny  of  the  rights,  powers,  or 
authorities  vested  or  to  be  vested  in  the  said  boards  and 
vestries,  or  any  of  them,  or  their  successors,  but  all  such 
rights,  powers,  and  authorities  shall  be  as  valid  and  eflfectual 
as  if  this  Act  had  not  been  passed. 


SAVING— WATER  COMPANIES,  &C. 
27  ft  28 
Vict.  c.        46.  Nothing  in  this  Act  contained  shall  authorise  any 

P}u     person  to  take,  otherwise  than  by  agreemen|t,  any  land  of  any 

waterworks  compaiiy  or  waterwoAs  commis^oners,  or  to  alter 


§46. 


Water 
companiea 
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or  interfere  with  any  works  or  property  of  any  such  company  ^.&  28 
or  commissioners,  without  their  previous  consent  in  writing,  114/ 
or  to  authorise  any  person  to  foul  or  otherwise  injuriously  §  46, 
interfere  with  or  afifect  any  stream  or  supply  of  water  which  and  00m- 
any  waterworks  company  or  waterworks  commissioners  arej^XtS! 
authorised  to  use  for  the  purposes  of  their  undertaking. 


SAVING— RI7ERS,  CANALS,  &C. 


47.  All  works  executed  under  the  authority  of  this  Act  in    ^7  &  28 
or  connected  with  any  river,  canal,  or  inland  navigation,  or      114, 
the  banks  or  towing-paths  or  works  thereof,  vested  in  or    §  47. 
under  the  jurisdiction  or  management  of  any  corporation.  Rivers, 
conservators,  trustees,  commissioners,  undertakers,  or  i^di-^^^^' 
viduals,  or  in  respect  of  the  navigation  whereon  or  the  use 
whereof  any  such  corporation,  conservators,  trustees,  com- 
missioners, undertakers,  or  indiAaduals  are  entitled  by  virtue 
of  any  Act  of  Parliament  to  the  receipt  of  any  tolls  or  other 
dues,  shall  be  executed  according  to  a  plan  to  be  approved  by 
such  corporation,  conservators,  trustees,  commissioners,  under- 
takers, or  individuals,  and  to  be  deposited  at  their  oflSce,  and 
such  works  shall  be  executed,  maintained  and  performed  to  the 
reasonable  satisfaction  of  the  engineer  for  the  time  being  of 
such  corporation,  conservators,  trustees,  commissioners,  under- 
takers, or  individuals,  and  nothing  in  this  Act  contained  shall 
prejudice  or  derogate  from  the  estates,  powers,  rights,  interests, 
liberties,  privileges,  or  franchises  of  such  corporation,  conser- 
vators, trustees,  commissioners,  undertakers,  or  individuals,  or 
prohibit,  defeat,  alter,  or  diminish  any  right,  power,  authority, 
or  jurisdiction  which,  at  the  time  of  the  passing  of  this  Act,  such 
corporation,  conservators,  trustees,  commissioners,  undertakers, 
or  individuals  did  or  might  lawfully  claim,  use,  or  exercise. 


LAND  COMMISSIONERS  MAT  INSPECT.  27  &  28 

48.  The  commissioners  shall,  if  and  as  they  see  occasion,      ^'4^ 
cause  any  improvements  in  progress  under  this  Act  to  be    §  48. 


inspected  by  a  commissioner  or  assistant  commissioner,  or  an  Commia- 
engineer  or  siurveyor,  to  ascertain  the  due  execution  thereof,    ^^j^^"^^ 


works. 
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CHARGES  FOR  IMPROVEMENTS. 

And  with  regard  to  charges  for  improvemeiits  under  thk 
Act,  be  it  enacted  as  follows : 

EXECUTION  OF  CHARGE. 

27  A;  28  40.  When  the  commissioners  are  satisfied  that  the  improTe- 

Ui!^  ments  sanctioned  by  them,  or  some  part  thereof,  have  beea 

§  49-  properly  executed,  either  according  to  the  specifications  and 

Charges  plans  OF  drawings  approved  of  by  them,  or  with  such  devia- 

for  im.  ^j^j^g  therefrom  as  in  their  judgment  will  not  diminish  ibe 

went*,  permanent  benefit  accruing  from  such  improvements  to  the 

CommU.  jg^jjjg  wherein  they  have  been  made,  they  shall  execute  a 

Pioners  to     ***"  '^  /i        •    ^        - 

execute      charge  under  their  hands  and  seal  upon  the  innentance  or 
^m^pietion  fee  of  the  lands  comprised  in  the  provisional  or  other  sane- 
of  works,    tioning  order,  or  some  sufficient  part  thereof,  for  the  sum  by 
part  ^^    the  same  order  expressed  to  be  chargeable  in  respect  <rf  such 
thereof,      improvements,  if  all  the  said  improvements  have  been  com- 
pleted, or  for  a  proportional  part  of  such  sum  if  a  part  only 
of  the  said  improvements  has  been  executed,  together,  in 
either  case,  with  the  interest  by  the  same  order  expressed, 
and  with  the  amount  (if  any)  which  shall  have  been  paid  in 
respect  of  the  purchase  of  adjoining  lands,  or  of  any  ease- 
ment, authority,  or  right  in,  through,  over,  or  affecting  adjoin- 
inf»  lands,  with  interest  thereon  at  the  like  rate. 


COSTS  INCLUDED  IN  CHARGE, 

27 1 28       60.  If  the  landowner  is  desirous  that  the  inheritance  (s 

Vi^c    fee    of   the  lands  improved  should  be  charged   with  the 

§  SO,    expenses  of  and  incident  to  his  application  to  the  commit- 

Expend"  sioners,  or  his  contract  with  any  company  or  person  relating 

t.f  applica-  to  the  execution  of  the  improvements,  or  to  the  advance  of 

^t,^^     money  for  their  execution,  the  commissioners  may  ascertaun 

contracts    ^^Q  amount  of  the  costs,  charges,and  expenses  properly  incurred 

included  in  preparatory  or  in  relation  to  and  consequent  on  such  contract, 

***^®'       and  the  application  to  the  commissioners  or  either  of  them, 

and  may  include  in  the  principal   money  charged  on  th« 
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inheritance  or  fee  of  such  lands  the  amount  of  such  costs,  27  &  28 
charges,  and  expenses,  and  of  the  settled  or  taxed  costs,  if  ifi^^' 
any,  which  a  Court  or  judge  shall  have  ordered  as  aforesaid  §  50. 
to  be  deemed  and  taken  to  be  part  of  the  expenses  of  and 
incident  to  the  application  for  improvements,  or  such  part 
thereof  as  the  commissioners  think  fit;  and  the  comnjis- 
sioners  may  also  include  in  such  principal  money  interest  at 
a  rate  not  exceeding  five  pounds  per  centum  per  annum  on 
all  payments  forming  part  of  the  same  principal  money  from 
the  respective  dates  of  such  payments  to  that  of  the  absolute 
order,  but  so  that  no  interest  shall  be  allowed  on  any  such 
payment  for  more  than  six  years :  Provided  that  the  total 
amount  of  the  principal  money  to  be  charged  on  the  lands 
improved  under  the  provisions  of  this  Act  shall  not  in  any 
case  exceed  that  to  which,  in  the  opinion  of  the  commis- 
sioners, the  inheritance  or  fee  of  the  lands  improved  will  be 
durably  benefited  by  the  improvements, 

ABSOLUTE  ORDER  FOR  RENTCHARGE. 

51.  Every  charge  under  this  Act  shall  be  created  by  way  27  k  28 
of  rentcharge,  payable  half-yearly,  extending  over  the  term  ^^^.  ^ 
of  years  fixed  by  the  provisional  or  other  sanctioning  order,    s  61. 

and  the  first  payment  thereof  to  be  made  six  months  after  ^ 

the  time  when  the  works  in  respect  of  which  the  same  was  charges  to 
granted  were  executed  to  the  satisfaction  of  the  commis- of  rentT*^ 
sioners ;  and  the  payment  for  each  half  year  shall  be,  and  ^^^^^ 
be  expressed  to  be,  as  to  part  thereof  a  repayment  of  a  certain  absolute  ^ 
amount  of  principal  money,  and  as  to  the  remainder  thereof  ^^^' 
a  payment  of  interest ;  and  the  charge  shall  be  duly  stamped 
for  denoting  payment  of  the  proper  ad  valm^em  stamp  duty 
which  would  be  payable  on  a  mortgage  for  securing  the  like 
amount  as  the  principal  money  thereby  charged,  and  shall  be 
called  an  absolute  order ;  and  a  copy  of  every  such  absolute 
order  shall  be  authenticated  by  the  seal  of  the  commissioners, 
and  shall  be  kept  by  them ;  and  such  copy,  and  any  copy 
thereof  authenticated  by  their  seal,  shall  be  evidence  of  the 
contents  and  purport  of  the  same  absolute  order. 


584  THB  IMPBay£H£HT  OF  LIND  ACT,  lb64. 


FORM  OF  CHARGE. 

21  k  28        52*  Charges  under  this  Act  shall  be  made  according  to  tk 
ii4^^    Form  in  the  Schedule  (B.)  hereto  annexed,  or  as  near  Haa^^ 
§  62.    as  the  circumstances  of  the  case  will  adzait« 

lii^bT  F^r  this  form,  866  p.  606,  pori. 

made 

according  ■     ' 

to  Form  in 

Schedule 

(B). 


CHARGES  TO  IMPROVEMENT  COMPANIES. 


27&28  63.  Whenever,  by  assignment,  under  the  twenty-aii 
114,^  section  hereof  or  otherwise,  a  company  having  power  to 
§  63.  execute  or  advance  money  for  the  improvement  of  land  8b2 
Kxpen^  become  entitled  to  the  creation  of  any  charge  under  ehte 
***^'^  the  forty-ninth  or  the  seventy-eighth  section  hereof,  tie  coin- 
under  this  missioners  shall,  if  required,  but  subject  to  the  proYiaiHB 
be^charged  hereinbefore  contained,  create  such  charge  in  the  form  of,atti 
under  Acta  go  that  it  may  also  operate  as,  an  absolute  or  other  cxm- 
spending  order  under  the  Act  or  Acts  applying  to  sock 
company. 


o£  im- 
jirove- 
ment  com 
paniei. 


IMPROVEMENT  COMPANIES  MAY  ADOPT  ACT. 


27&28  64.  Any  company  authorised  by  Act  of  Parliament  to 
IH,^    execute  or  advance  money  for  the  improvement  of  land,!? 

§  64*  giving  notice  to  the  commissioners  of  their  intention  to  avail 
Improve-  themselves  of  any  of  the  powers  given  by  this  Act,  shall  be 
luent  com.  j^^jj  ^^  j^^^^^  adopted  the  same,  and  thenceforth  all  the  pnv 

panics  may  *  '  *  . 

exercise  ccdurc  of  such  compauy  shall  be  carried  on  under  and  n 
ofth^A^c^  accordance  with  this  Act  only;  and  any  such  company  wImcI^ 
on  con-  ghall  adopt  this  Act  as  hereinbefore  provided  may,  with  the 
to'ita  sanction  of  three-fourths  of  the  shareholders  present  at  tf 
procedure,  extraordinary  meeting  of  the  company  specially  convened  fe 
companies  the  purposc,  cxecute  or  advance  money  for  the  execution  » 
authorised  ^^j  improvement  authorised  by  this  Act  in  any  part  of  tte 
improve-  United  Kingdom,  although  not  so  authorised  by  any  Ad  or 
the"uidted  -^^  relating  to  the  company. 

Kingdom. 
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ABSOLUTE  ORDER  CONCLUSIVE, 

55.  The  execution  of  the  absolute  order  by  the  commis-    27  &  28 
luissioners  shall  be  conclusive  evidence  in  all  Courts,  and  for      ui^ 
all  purposes,  of  the  validity  of  the  charge  thereby  expressed    |  65, 
to  be  made,  and  no  inquiry  shall  be  permitted  either  into  the  Absolute 
title  or  estate  of  the  landowner,  or  into  the  due  performance  ^^^Jriv^ 
of  anything  required  to  be  done  by  this  Act,  or  as  to  any  evidence  of 
other  matter  on  which  the  validity  of  such  charge  might  but  ^  *^^' 
for  this  enactment  have  depended. 


REGISTRY  OF  CHARGES. 


56.  A  memorial  of  every  absolu  te  order  of  the  commissioners    27  &  28 
whereby  a  rentcharge  is  created  on  land  in  England  and      \i^^ 
Wales,  in  pursuance  of  this  Act,  shall  be  registered  at  the    §  56. 
office  of  the  land  registry  in  England,  and  a  memorial  of  every  R^^uuy"" 
absolute  order  of  the  commissioners  whereby  a  rentcharge  is  ^/  rents- 

,  charge  in 

created  on  land  in  Ireland,  in  pursuance  of  this  Act,  shall  be  Ireland, 
entered  in  the  proper  office  for  the  registration  of  deeds  and  Yorkshire* 
wills,  and   such   memorials  respectively  shall   express  and  and  Scot- 
contain  the  date  of  the  order,  the  name  and  address  of  the 
landowner,  the  particulars  of  the  lands  charged,  the  amount 
of  the  rentcharge,  and  the  period  during  which  the  same  shall 
be  made  payable;  and  the  production  of  the  absolute  order, 
sealed  with  the  seal  of  the  commissioners,  shall  be  a  sufficient 
authority  to  the  registrar  for  the  entry  of  such  memorial  at 
the  proper  registry  office;  and  all  grants  of  rentcharges  on 
lands  in  Scotland  shall  be  registered  in  the  general  or  parti- 
cular register  of  sasines:  Provided  that  every  rentcharge  to  • 
which  the  present  clause  applies  shall  have  priority  as  herein- 
after declared,  any  law  or  usage  to  the  contrary  notwith- 
standing. 
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27&28 

Victc 

114, 

§57, 
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Land- 
owner may 
borrow  the 
amount  of 
certain 
pablic 


mentif,  and 
charge 
pame  on  in- 
heritance. 


POWER  TO  BORROW. 

57.  Whenever  by  or  under  the  provisions  of  any  Add 
Parliament,  Royal  Charter,  or  Commission  under  the  Great  S^ 
or  the  Seal  of  the  Duchy  of  Lancaster  any  public  or  general 
works  of  drainage  or  other  improvements  shall  be  required  (s 
authorised  to  be   executed,  and  the   cost   thereof   shall  be 
directed  or  authorised  to  be  assessed  or  charged  upon  tk 
inheritance  of  the  lands  improved,  then  any  landowner  vto 
shall,  under   such  Act,  charter,  or  commission,    have  been 
assessed,  and  shall  have  become  liable  to  pay  any  sum  of 
money  so  chargeable  for  or  towards  such  works  and  improve- 
ments, or  any  of  them,  in  respect  of  his  land,  may  applj 
to  the  commissioners  to  sanction  the  money  so  assessed  being 
charged  upon  the  land  in  respect  of  which  such  landowB« 
shall  have  been  so  assessed;  and  if  the  commissioners  sbaH 
be  satisfied  that  the  works  or  improvements  have  been  exe- 
cuted in  accordance  with  the  requirementor  authority  in  soch 
Act,  charter,  or  commission  contained,  they  may,  after  the 
money  shall  have  been  duly  paid  by  such  landowner,  by  an 
absolute  order  within  the  meaning  of  the  fifty-first  section 
hereof,  charge  upon  the  inheritance  or  fee  of  the  land  in 
respect  of  which  such  landowner  shall  have  been  so  asse^ed 
the  amount  so  assessed  and  paid,  or  such  part  of  it  as  the 
commissioners  may  be  willing  to  sanction,  to  be  repaid  with 
interest. 


27&28 

Vict.  c. 

•114. 

158. 


Form  of 
charge 
under  8. 
67. 


BORROWING — FORM  OF  CHARGE. 

58.  Such  absolute  order  and  charge  may  be  made  in  any 
form  and  for  any  term  permitted  by  this  Act,  and  all  the 
provisions  hereof  shall  apply  thereto  in  the  same  manner 
and  with  the  same  eflFect  and  operation  in  all  respects  as  if 
such  order  and  charge  had  been  made  in  respect  of  improve- 
ments upon  the  said  lands  executed  under  the  powers  of  this 
Act;  and  if  the  landowner  is  desirous  that  the  inheritance  or 
fee  of  the  said  land  should  be  charged  with  the  costs,  charges^ 
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and  expenses  of  and  incident  to  the  said  application  and    27&28 
order,  or  any  contract  connected  therewith,  the  provisions  of     c.  114, 
the  fiftieth  section  hereof  shall  extend  and  apply  to  the    §58, 
present  case  in  the  same  manner  as  to  the  costs,  charges,  and  Ckwts. 
expenses  of  the  application  and  contracts  in  the  said  fiftieth 
section  mentioned. 


EFFECT  OF  ABSOLUTE  ORDEK, 

59.  From  the  date   of  the   absolute  order,  the  grantee  27  &  28 

thereof  and  his    executors,  administrators,   successors  and  i^l/ 

assigns,  shall  have  a  charge  on  the  lands  therein  comprised  §  69. 


for  the  principal  money  from  time  to  time  remaining  undis-  Grantee  to 

charged,  by  payment  of  the  rent-charge,  with  interest,  at  the  ^^® 

rates  in  the  several  cases  hereinbefore  respectively  expressed,  principal 

and  such  charge  shall  have  priority  over  every  other  then  JJ^m  time 

existing  and  future  charge  and  incumbrance  affecting  such  to  time 

laxids  or  estates  and  interests  respectively,  whether  created  ^th^  ' 

under  the  pow^ers  of  any  Act  of  Parliament  or  otherwise,  Priority 

.  ^  1  .   p  /»        1      .  1  over  other 

except  quit  rent,  Crown  rents,  chief  rents,  feu  duties,  ground  in.um- 
annuals,  and  other  chai'ges  incident  to  tenure,  tithe  commu-  ^"^*^®®' 
tation  rentcharges  and  teinds,  charges  created  or  to  be  created 
tinder  any  Act  authorising  advances  of  public  money  for  the 
improvement  of  land,  and  any  charges  created  under  this  Act 
or  charges  of  prior  date  created  under  any  other  existing  Act 
of  Parliament  authorising  the  charging  of  lands  with  the 
the  expense  of  and  incident  to  their  improvement:  Provided 
that  in  case  a  part  only  of  the  land  charged  is  subject  to  a 
mortgage  or  other  incumbrance,  the  charge  created  under  the 
authority  of  this  Act  shall  have  priority  over  the  mortgage  or 
other  incumbrance  only  to  the  extent  of  a  due  proportion  of 
such  charge,  when  and  so  soon  as  the  same  shall  be  ascer- 
tained under  and  pursuant  to  the  sixty-sixth  section  of  this 
Act. 
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CHARGES  ARE  PEKSC 

27^28  50.  Every  charge  under  this  Ac 
114^      holder  thereof,  be  deemed  to  be  persoi 

§  60.  any  holder  of  such  a  charge,  who  sh 
Charges  to  the  Same  by  reuniting  it  to  the  la 
^P^^*^  power  for  that  purpose  to  direct  by  a 
but  money  reunited  to  and  merge  in  the  benefit 
to '^^^iiT^  land,  as  if  it  were  of  the  same  natun 
vested  on  but  all  trustecs,  directors,  and  othc 
rity  may*  directed  or  authorised  to  invest  any 
be  invested  gb^Il  (unless  the  contrary  be  provi( 
on  mort-  directing  or  authorising  such  investm< 
Sfr^f.  discretion,  to  invest  money  in  such  c! 
thereof. 


CHARGED  LAND — INVESTMENT 

27  &  28  61.  No  charge  on  land  made  by 

^IH^  virtue  of  this  Act  shall  be  deemed  s 

§  61,  i^hall  preclude  a  trustee  of  money,  v 

rh^'is  same  in  the  purchase  of  land  or  on  n 

not  to  pre-  it  in  a  purchase  or  upon  a  mortgage 

Lnls^es  unless  the  terms  of  his  trust  or  powe 

from  in-  i\^q  ]^j^^  ^o  be  SO  purchased  or  tat 

vesting  in  .       * 

purebaHo     subject  to  any  prior  charge, 

or  on  mort- 
gage of  , 

lands. 

SCX)TCH  ENTAIL 

27  &  28        62.  No  proprietor  of  an  entailed 
^114  ^    ^^  ^^^^  ^  have  contravened  the  con< 
8  62,    reason  of  his  having  availed  himself  < 
z^— — —  Act,  and  no  rentcharge  imposed  or  < 

Propnetor  ,'-,,,,,         ,  ,       . 

of  Scotch  lands  m  Scotland  under  the  author] 
wtote^ay  M^^xie  use  of  as  a  ground  for  adjudj 
avail  him-  guch  lands^  or  any  part  thereof,  contrs 
aadrent-    Conditions  of  the  entail,  but  every  sue 
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CHARGES— I NTEBEST  ON  ARREABS. 


good  and  eflfectual  charge  upon  and  against  such  entailed    27  &  28 
Istuds  to  every  other  effect,  and  upon  and  against  the  rents      114, 
and  profits  thereof.  §  62- 


charge  to 
be  charge 
on  such 


CHARGES  HOW  RECOVERABLE.  estate. 

63.  Every  rentcharge  on  land  by  virtue  of  this  Act  may  be    ^7  *  28 
recovered  by  the  person  or  company  for  the  time  being      ni, ' 
entitled  to  the  same,  as  to  lands  in  Eugland  or  Ireland,  by    §  63. 
the    same  means,  and  with  the  like  powers,  and  in  like  Rent- 
manner  in  all  respects  as  a  rentcharge  in  lieu  of  tithes  would  be  rew^ver- 
be  recoverable  if  charged  on  the  same  land  under  the  Act  of  able  as 
the  seventh  year  of  King  William  the  Fourth  for  the  commu-  charge'^r  ' 
tation  of  tithes  in  England  and  Wales,  or  under  the  Act  of  ^®"  duties. 
the  first  and  second  years  of  the  reign  of  Her  present  Majesty 
to  abolish  compositions  for  tithes  in  Ireland  and  to  substitute 
rentcharges  in  lieu  thereof,  and  the  several  Acts  passed  for 
amending  the  same,  as  the  case  may  be,  and  as  if  such  rent- 
charge  by  virtue  of  this  Act  were  a  rentcharge  in  lieu  of 
tithes  made  payable  to  such  person  or  company  under  the 
said  Acts  respectively,  and  as  to  lands  in  Scotland  by  the 
same  means  and  in  the  like  manner  in  all  respects  as  any  feu 
duties  or  rent  or  annual  rent  or  other  payment  out  of  the 
same  lands  would  be  recoverable. 


CHARGES — INTEREST  ON  ARREARS. 

64.  If  any  rentcharge  payable  under  this  Act  shall  be  in    27  &  28 
arrear,  such  arrear  shall  not  bear  interest  for  a  longer  period      iil^ 
than  six  months,  but  interest  at  five  pounds  per  centum  per    §  64, 
annum  in  respect  of  the  same,  for  any  period  not  exceeding  interest  on 
six  months,  may  be  recovered  in  the  same  manner  as  the  J^^"  ^ 
sum  in  arrear:  Provided  that  if,  at  the   expiration  of  six  charge, 
months  from  the  time  of  any  payment  falling  into  arrear, 
there  shall  not  be  upon  the  land  charged  a  sufficient  distress 
to  answer  and  satisfy  the  said  payment  and  interest  thereon 
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27  ft  28 

Viot  c. 

114, 

§64. 


for  the  said  period  of  six  months,  together  with  the  costs anl 
charges  of  such  distress,  then  the  arrears  of  such  payment 
shall  continue  to  bear  interest  at  the  rate  of  five  pounds  f« 
centum  per  annum  until  payment  or  satisfiEiction  thereof^  la^l 
such  interest  may  be  recov^ered  in  the  same  manner  as  tk 
sum  in  arrear. 


27&28 
Victc. 

§66. 

Assign- 
ment of 
charges. 


ASSIGNMENT  OF  CHARGES. 

65.  The  grantee  or  other  person  for  the  time  beic? 
entitled  to  any  rent-charge  created  under  this  Act  m] 
assign  the  same  by  deed  duly  stamped,  and  wherein  tfe 
consideration  is  truly  stated ;  and  such  assignment  may  ^ 
according  to  the  form  in  Schedule  (C.)  to  this  Act  anneid. 
or  to  the  like  efiFect ;  and  all  assignments  made  in  such  foni. 
or  as  near  thereto  as  the  circumstances  of  the  case  will  ^h'-^ 
shall  be  eflfectual  to  vest,  both  at  law  and  in  equity,  tt^ 
charge  thereby  assigned,  and  all  the  powers,  authorities 
rights,  and  remedies  of  the  assignor  with  reference  to  sock 
charge,  in  the  assignee,  his  successors,  executors,  administo- 
tors,  and  assigns  respectively,  and  notice  of  such  assignoK^ 
shall  be  sent  to  the  commissioners  at  their  oflSce  in  Londi^ 

For  this  form,  see  p.  607,  post. 


27  ft  28 

Victc 

114. 

§66, 

Tenants 
for  Ufe  to 
keep  down 
rents- 
charge. 


TENANTS  FOR  LIFE  TO  PAY  CHARGES. 

66.  Every  landowner  on  whose  land  a  charge  shaD  k«^ 
been  made  under  this  Act,  and  every  succeeding  tenaot^ 
life,  tenant  in  tail,  and  other  person  having  a  limited  uita^ 
in  the  land  so  charged,  shall,  as  between  himself  and  *^ 
persons  in  remainder  or  reversion,  be  bound  to  pay  ^ 
yeaily  or  other  periodical  payments  of  such  charge*^ 
shall  become  payable  during  the  continuance  of  his  b\^ 
and  in  case  he  be  in  the  actual  occupation  or  entitled  t^^*^ 
apportioned  part  of  the  rents  and  profits  of  such  land  up* 
the  time  of  the  termination  of  his  interest,  he  shall  ^ 
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bound  to  pay  an  apportioned  part  of  the  yearly  rent  or  other    ^.^^^ 
periodical  payment  of  such  charge  which  shall  become  due      114,  * 
next  after  the  termination  of  his  interest,  proportional  to  the    §  66> 
time  which  elapsed  between  the  day  for  the  previous  pay-  Apportion- 
ment and  the  day  of  such  termination :   Provided  that  no  i^tween 
person  becoming   entitled   in  possession  to  any  estate  or  Buccessive 
interest  in  the  land  shall  be  liable,  as  between  himself  and 
the  persons  entitled  to  the  rent-charge,  to  pay  any  arrears  of 
the  charge  remaining  unpaid  at  the  time  of  his  becoming  so 
entitled  in  possession  beyond  the  amount  of  two  years  pay- 
ment of  such  charge :  Provided  also,  that  the  amount  paid 
by  any  person  in  respect  of  such  arrears,  and  any  costs 
occasioned  by  non-payment  thereof,  shall  be  a  debt  from  the 
person  who  in  the  first  instance  ought  to  have  paid  the  same, 
or  from  his  estate,  to  the  person  who  paid  the   same,  and 
shall  be  recoverable  accordingly. 


CHARGE3 — tenants'   LIABILITY. 


67.  If  any  tenant  or  occupier  at  a  rent  join  in  the  applica-  27  &  28 
tion  for  an  improvement,  or  by  writing  under  his  hand  Jh**^ 
signify  to  the  commissioners,  or  to  an  assistant  commissioner    §  67. 


or  engineer,  his  consent  to  become  charged  with  the  charge.  Tenant 
or  an  apportioned  part  thereof  as  hereinafter  mentioned,  such  ?*y  ^®\ 
tenant  or  occupier  shall  during  his  tenancy  or  occupation  be  charge, 
liable  to  pay  the  charge,  or  an  apportioned  part  thereof  as  S^B^crlwsd 
hereinafter  mentioned ;  and  in  case  the  charge  be  made  in  to  pay  it. 
respect  of  the  improvement  as  well  of  other  land  as  of  the 
land  included  in  such  tenancy  or  occupation,  the  commis- 
sioners may,  upon  such  consent  of  the  tenant  or  occupier, 
declare   in   the   absolute  order  what  portion  of  the  whole 
charge  payable  in  respect   of   the   improvement  shall  be 
payable  by  such  tenant  or  occupier  during  his  tenancy  or 
occupancy  in  respect  of  the  probable  improvement  of  the 
land  included  in  his  tenancy  or  occupation ;  but,  except  as 
aforesaid,  every  tenant  or  occupier  who  pays  such  charge 
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27  k  28  shall  be  entitled  to  deduct  the  amount  thereof  fixmi  the  rat 

114.  payable  by  him  to  the  landowner,  and  &liall  be  allowed  & 

I  67«  same  in  account  with  him. 


APFORTIONKEKT  AND  RELEASE  OF   CHARGES. 


27  &  2d       68.  If  at  any  time  land  charged  under  this  Act,  or  miik 

iH.^    any  other  Act  authorising  the  creation  of  charges  by  tk 

f  68.    commissioners,  is  occupied  in  separate  farms  or  other  hold- 


R^nta.  ingj^  or  has  become  the  property  of  separate  owners,  or  the 
*^***^  owner  thereof  is  entitled  thereto  under  separate  titles  or  fjr 
appor-       distinct  and  separate  interests,  or  is  desirous  to  sell  or  ^spsi 

wu^  of  the  ^^  P^"^  ^^  *^^^  ^°^'  ^^  P^**  ^^'y  ^^  ^^^^  la^nd  is  subject  t3 
l*n<i  any  mortgage  or  other  incumbrance,  or  for  any  other  reasct 

rel^!d  it  would  be  desirable  that  the  charge  should  be  apportioned 
therefrom,  q^  a  part  of  the  land  charged  released  therefrom,  the  comini?- 
sioners  may,  with  the  consent  of  the  landowner,  or  if  the  bai 
has  become  the  property  of  separate  owners,  or  a  part  therecf 
is  subject  to  any  mortgage  or  incumbrance,  then  up<m  thi 
application  of  any  one  of  such  owners,  or  of  such  mortg^ 
or  incumbrancer,  but  in  every  case  with  due  notice  to  tk 
grantee  or  assignee  of  the  charge,  or  the  husband,  guardka 
tutor,  curator,  conmiittee,  or  trustee  of  such  grantee  of 
-  assignee,  if  a  married  woman,  infant,  lunatic,  idiots  or  fanm 
or  fatuous  person,  and  to  such  other  parties  (if  any)  as  tk 
commissioners  think  right,  either  release  fincnn  such  cfaaip 
any  part  of  the  land  charged  therewith,  or  apportion  s^ 
charge  so  that  a  separate  and  distinct  charge  may  becoeie 
charged  on  each  separate  farm  or  holding,  or  on  the  knd  d 
each  landowner,  or  on  the  land  held  under  each  sqiaa^ 
title  or  for  each  distinct  and  separate  interest,  or  on  the  p^ 
or  each  i)art  which  the  landowner  is  desirous  to  sell  <? 
dispose  of  and  the  part  intended  to  be  retained  by  him,  or  a 
the  part  subject  to  such  mortgage  or  other  incumbrance  as^ 
on  the  residue,  or  on  any  other  separate  parts  of  the  land,fc^ 
80  that  no  charge  charged  under  such  apportionm^it  shaHl^ 
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less    than   twenty   shillings  for  each   half-yearly  payment:    27&2a 
Provided  that  no  lands   shall,  in  consequence  of  any  such      114, 
apportionment  or  release,  become  charged  with  any  greater    §  W% 
amoimt  than  that  to  which,  in  the  opinion  of  the  commis- 
sioners, they  have  been  durably  benefited  by  the  improve- 
xaents  in  respect  of  which  such  charge  was  created. 


FORMS  OP  APPORTIONMENT  AND  RELEASE. 

69.  Every  such  apportionment  or  release  shall  be  made  by    27  *  28 
an  order  under  the  hands  and  seal  of  the  commissioners,  and      114, ' 
shall  be  in  the  form  ^  set  out  in  Schedule  (D.)  or  (E.)  to  this    §  69. 
Act,  as  the  case  may  be,  or  as  near  thereto  as  circumstances  Form, 
will  permit,  and  as  to  lands  in  England  and  Wales,  or  in  Jl^^^t 
Ireland    or   Scotland,   shall    be   registered  in  the  manner  <^J  o"^®»* 
mentioned  in  the  fifty-fourth   section^  hereof,  or  as   near^tionment 
thereto  as  circumstances  will  permit ;  and  a  copy  of  every  ^j*^ 
such  order  shall  bo  authenticated  by  the  seal  of  the  commis- 
sioners, and  shall  be  kept  by  them ;  and  such  copy,  or  any 
copy  thereof  authenticated  by  their  seal,  shall  be  conclusive 
evidence  in  all  courts  and  for  all  purposes  of  the  contents  and 
purport  of  the  same  order,  and  of  the  validity  of  the  appor- 
tionment or  release  thereby  expressed  to  be  made ;  and  such 
order  shall  take  efiFect  from  the  date  thereof,  subject  to  the 
continuance  of  all  rights  and  remedies  for  the  recovery  of 
moneys  which  before  the   date   thereof  may  have  become 
payable  out  of  any  lands  under  the  charge  so  apportioned  or 
released. 

*  For  these  forms,  see  pp.  608 — 9,  post 
2  For  s.  54,  see  p.  584,  cmte. 


EFFECT  OF  APPORTIONMENT,   ETC. 

70.  Every  charge  apportioned  or  released  as  aforesaid  shall    27  &  28 
be  recoverable  out  of  the  lands  on  which  the  same  is  charged      114, 
by  the  order  of  apportionment,  or  which  shall  not  by  the    §  70, 
order  of  release  be  released  therefrom,  in  the  same  manner  as  Charges 

QQ 


Digitized  by 


Google 


MAINTENANCE  OF  E 


^Q4t  THE  IMPROVEMENT  OF  LAND  ACT,  1864. 

27*28  if  i\^Q  same   had  been   originally  charged    on   such  lands 

114,  respectively,  and  shall,  for  all  the  purposes  of  this  Act,orol 

§  70.  the  Act   under  which  the  original   charge   was  created,  k 

•ppor-  deemed  to  be  an  original  charge  on  such  lands  by  abedute 

tinned,  or  , 

from  which  order. 

part  of  the  

landB  have 

^^ed,to  APPORTIONMENT,   ETC.,  OF   SEVERAL.    CHAJEIGES. 

originll  71.  Where  any  lands  are  charged  by  more  than  one  also- 

charges.  j^^e  Order,  any  order  of  apportionment  or  release  under  the 

27  k  28  preceding  sections  hereof  may  comprise  all  or  any  number 

114  of  the  rent-charges  existing  by  virtue  of  such  absolute  ordeis 

Hj'i^  _____ 

Several 
charges 

d^St  with      -A.nd  with  regard  to  the  upho 
in  one        i}^[q  ^q+  \yQ  {^  enacted  as  follows : 

order  of 

apportion.  LANDOWNER'S  1 

ment  or 

release.  73.  So  long  as  any  land  shall 

27  &  28    charge  hereunder,  the  person  foi 

114/    make  the  periodical  payments  o; 

§  72.     the  improvements  and  works  in  r< 

Upholding  is  made,  and  shall  keep  clear  s 

mentT^"     watercourses  of  all  the  drains  (if 

Improve-    either  by  the  commissioners  or  1 

be^upheid,  ^^^  ^^^®  being  be   interested   i 

and  con-     assignment  or  mortgage  thereof,  c 

thereof       the  Commissioners  the  state  of  su( 

req^^^  and  of  such  outfalls  and  watercc 

person  shall  not  so  keep  and  upb 

works,  and  such  outfalls  and  wa 

fell,  or  cause,  or  knowingly  pern 

proper  thinning,  any  trees  planted 

Act  as  an  improvement,  he  shall  1 

case,  in  the  nature  of  an  action 

thereby  occasioned,  at  the  suit  oi 

estate  in  remainder  or  reversion  ii 
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landowner's  power  of  entry. 

73.  Every  person  for  the  time  being  bound  to  make  the    27  &  28 
periodical  payments  of  any  charge  may  from  time  to  time,      l\^^' 
by    himself,  his  engineers,  surveyors,  agents,  servants,  and    §  73. 
'workmen,  enter  upon  any  lands  in,  through,  or  upon  which  power  to 
any  of  the  works  have  been  executed,  to  ascertain  the  con-  ^^^^f^ 
dition  of  the  works,  and  to  maintain  and  repair  the  same,  ing  lands 
nevertheless  paying  to  the  person  for  the  time  being  enabled  o^worka.' 
by  this  Act  to  sell  or  grant  any  easement  in  such  lands,  in  making 
case  the  parties  differ  about  the  same,  such  compensation  as  ^Son.*^" 
shall  be  determined  by  two  justices  or  the  sherifiF,  as  provided 
by   the  "Lands   Clauses   Consolidation   Act,  1845,"  or  the 
"  Lands   Clauses    Consolidation   (Scotland)   Act,   1845,"   for 
settlement  by  justices  and  sherifiFs  respectively  of  questions 
of  disputed   compensation :   Provided  that  as  to  any  lands 
adjoining  or  near  the  land  improved,  to  which  the  provisions 
of  the  Acts  of  the  tenth  and  eleventh  years  of  the  reign  of 
Her  present  Majesty,  chapters  thirty-eight  and  one  hundred 
and  thirteen,  and   those  of  the   Third   Part   of  the   Land 
Drainage    Act,  1861,   are   hereinbefore    respectively    made 
applicable,  the  powers  of  entiy  upon  such  lands  for  any  of 
the  purposes  aforesaid  shall  be  subject  to  and  be  regulated  by 
the  provisions  of  those  Acts  respectively. 


INSURANCE. 


74.  When  any  farmhouses,  farm  buildings,  or  works  sus-    27&28 
ceptible  of  damage  by  fire  shall  have  been  erected,  improved,      J14  ^' 
or  added  to  under  this  Act,  then,  so  long  as  any  land  shall     §  74, 
continue   charged  under  this  Act  in   respect   thereof,  the  ^^^^^ 
person  for  the  time  being  bound  to  make  the  yearly  or  other  houses, 
periodical  payments  of  such  charge  shall  insure  and  keep  u^'i,!^ 
insured  against  damage  by  fire  all  such  farmhouses,  farm  Power  to 
buildings,  and  works  in  an  amount  equal  to  the  principal  case  of 
amount  originally  secured  by  such  charge  at  the  least ;  and  ^«^*'^l*- 
such  person  shall  once  in  every  year  certify  to  the  commis- 
sioners the  fact  of  such  insurance,  and  the  particulars  thereof, 
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27  A  28  and  that  the  premium  and  duty  for  such  insurance  for  the 
114,      year  then  current  have  been  duly  paid;  and  if  such  persMi 

§  74.  shall  not  insure  or  keep  insured  such  farmhouses,  fiaurm 
buildings,  and  works,  or  shall  not  duly  certify  the  matters 
aforesaid,  it  shall  be  lawful  for  the  person  entitled  to  the 
charge  for  the  time  being,  with  the  assent  of  the  commis- 
sioners,  to  insure  against  damage  by  lire  the  said  farmhouses, 
farm  buildings,  and  works  in  an  amount  not  exceeding  the 
principal  amount  originally  secured  by  such  charge,  and 
either  in  the  name  of  the  person  by  whom  such  default  shall 
have  been  made,  or  in  the  name  of  the  landowner  mentioned 
in  the  absolute  order,  and  thereafter  to  keep  the  same  in- 
sured during  the  continuance  of  the  said  charge ;  and  the 
person  for  the  time  being  bound  to  make  the  periodical  pay- 
ments of  such  charge  shall  from  time  to  time,  on  the  day  on 
which  the  next  payment  shall  become  due  on  the  said  charge, 
repay  to  the  person  for  the  time  being  entitled  to  the  said 
charge  any  sums  so  paid  by  him  for  premium  and  duty  on  such 
insurance;  and  in  default  of  such  payment,  the  amount  of 
such  premium  and  duty,  with  interest  thereon  at  the  rate  of 
five  pounds  per  centum  per  annum  from  the  time  of  such 
default,  may  be  recovered  by  the  last-mentioned  person  by  the 
same  means  and  in  the  like  manner  as  if  the  same  had  been 
payable  as  part  of  the  said  charge. 

This  section  also  applies  to  houses  built  or  improved  under  the 
Limited  Owners  Residences  Act,  1870  and  1871  (g). 


COMPELLING  MAINTENANCE  OF  IMPROVEMENTS. 

27  &  28  76,  If  it  shall  be  represented  to  the  commissioners  that 
114,      ^^^  person  for  the  time  being  bound  to  make  periodical  pay- 

§  76,  ments  of  any  charge  created  under  this  or  any  other  existing 
Vet  authorising  the  advance  of  money  for  the  improvement 
)f  land  has  neglected  xo  uphold  and  maintain  the  improve- 
nents  in  respect  of  which  the  charge  was  executed,  or  any  of 
hem,  the  commissioners  may,  upon  security  being  given  for 

ig)  33  &  34  Vict.  c.  56  and  34  &  35  Vict.  c.  84,  p.  611,  po9L 
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such  an  amount  as  they  may  consider  necessary  to  cover  any    27  &  28 
expenses  that  may  be  incurred  by  them,  cause  an  inspection      114, 
of   the   works  to   be   made  by  an  assistant  commissioner,    §  75. 
engineer,  or  surveyor.  tenance  of 

After  such  inspection,  if  the  commissioners  are  satisfied  i™P">ve- 

T_  1       •  r  '  .         .        1    ™ent8. 

that  the  improvements  have  not  been  upheld  and  mamtained, 
they  shall  cause  notice  to  be  given  to  the  person  bound  to 
make  the  said  periodical  payments  requiring  him  to  execute 
the  works  necessary  to  uphold  and  maintain  the  same  within 
three  calendar  months  from  the  time  of  giving  such  notice. 

If  such  works  shall  not  be  executed  to  the  satisfaction  of 
the  commissioners  within  such  three  months,  they  may  cause 
such  works  as  in  their  judgment  shall  be  necessary  to  uphold 
and  maintain  such  improvements  to  be  executed  by  a  person 
appointed  by  them. 

The  costs  thereof,  including  the  expenses  of  the  assistant 
commissioner,  engineer,  or  surveyor,  shall  be  repaid  by  the 
person  bound  to  make  the  said  periodical  payments  to  the 
person  entitled  to  the  charge,  on  request,  and  in  default 
thereof  the  amount  so  certified  may  be  recovered,  with  all 
expenses  incidental  to  the  recovery  thereof,  in  the  name  of 
the  person  for  the  time  being  entitled  to  the  charge,  by  the 
same  means  and  in  the  like  manner  as  if  the  same  had  been 
payable  as  part  of  the  said  charge. 


RELEASE  FROM  MAINTENANCE  OF   IMPROVEMENTS. 

76,  If  it  shall  be  represented  to  the  commissioners  that  it  27  *  26 
is  not  expedient  or  necessary  that  any  works  for  the  cost  of  114; 
which  there  shall  be  a  subsisting  charge,  or  any  part  of  such  §  76, 
works,  should  be  upheld  or  maintained,  the  commissioners  incloBure 
may,  on  having  deposited  with  them  a  sum,  to  be  fixed  by  9*^™nii8- 
them,  to  cover  all  expenses,  cause  the  said  works  to  be  in-  may  give 
spected  by  an  assistant  commissioner,  engineer,  or  surveyor,     m^te-^™ 

If  after  such  inspection  and  notice  to  the  parties  who  were  nance  of 
served  with  notice  of  the  application  to  charge  the  land  or  mente!^^ 
their  representatives,  and  such  other  persons,  if  any,  as  the 
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commissioners  may  direct,  the  commissioners  shall  find  and 
certify  that  it  is  not  expedient  or  necessary  that  the  w.  rks  or 
any  of  them  should  be  upheld  or  maintained,  thereupon  the 
person  for  the  time  being  bound  to  make  the  said  periodical 
payment  shall  be  relieved  from  all  liability  in  respect  of  the 
maintenance  of  the  works  referred  to  in  the  oommiasi^Tni'rB 
certificate. 


€7&28 

Vict.  c. 

114. 

176. 

ABANDONED   AND  DECAYED  WORKS. 

27  k  28        77.  If  any  embankment  or  work  constructed  under  the 

2*^^*^    powers  of  this  Act  in,  under,  over,  through,  or  across  any 

§  77,     tidal  water   or   navigable  river,  or  if  any  portion    of  any 

AdminJty  ^mhankment  or  work  which  affects  or  may  affect  any  sach 

may  water  or  river,  or  the  access  thereto,  shall  be  abandoned,  <ff 

works^       suffered  to  fall  into  disuse  or  decay,  it  shall  be  lawful  for  the 

abandoned  Admiralty  or  the  Board  of  Trade,  as  the  case  may  require,  to 

into  decay,  abate  and  remove  the  same,  or  such  part  or  parts  thereof  as 

he  or  they  may  at  any  time  or  times  deem  fit  and  proper,  and 

to  restore  the  site  thereof  to  its  former  condition,  at  the  cost 

and  charge  of  the  landowner,  the  amount  of  which  cost  and 

charge  shall  be  a  debt  due  from  the  landowner  to  the  Crown, 

and  be  recovered  accordingly,  with  costs  of  suit. 


SUBSCRIPTION   TO   RAILWAYS,   ETC. 

SubKrip-        And  with  regard  to  charging  lands  with  money  subscribed 
tion  to        j-^j.  ^jjg  construction  of  railways,^  be  it  enacted  as  follows: 

APPLICATION   TO   COMMISSIONERS, 

78.  In  case  any  landowner  shall  be  desirous  of  subscribing 

for  any  shares  or  stock  in  the  capital,  whether  original  or 

additional,  of  a  company  having  power  to  construct  a  raUvay 

^    ,. .      or  navieable  canal,  or  any  branch  or  extension  railway  or 

Conditions  ^  ,      .     .  /.        t  /.        •• 

for  appli-    navigable  canal,  or  any  deviation  of  a  line  of  railway  or  & 

oommis*^     navigable  canal  already  sanctioned,  the  works  for  which  such 
•ionere.       subscription  is  to  be  made  being  unfinished,  or  in  any  addi- 
tional capital  to  be  raised  for  the  completion  of  any  sudi 


27&28 

Victc. 

114, 

§78. 
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ailway,   canal,   branch,  extension,   or   deviation,   the  same  27  &28 
>eiDg  upon  or  near  to  and  which  will  improve  or  benefit  the      114, 
a>Dds  of  such  landowner,  and  who  shall  be  desirous  that  such    §  78. 
tmount,  or  any  part  thereof,  may  be  charged  upon  the  lands 
5o  to  be  improved,  it  shall  be  lawful  for  him  to  apply  to  the 
commissioners  for  that  purpose  within  the  time  limited  by 
blie  Railway  or  Canal  Company's  Act  or  Acts  for  the  con- 
struction of  the  works  in  question. 

*  Theae  provisions  also  apply  to  waterworks.    See  p.  620,  post. 


INQUIRIES,  Era,  BY  COMMISSIONERS. 

79.  If  the  commissioners  shall  think  fit  to  entertain  such    27  A  28 
application,  they  shall  cause  all  such  inquiries  to  be  made,  and      114, 
take  all  such  other  steps,  as  shall  seem  to  them  expedient  for    §  79. 
obtaining  information  as  to  the  circumstances ;  and  all  the  commis- 
provisions  of  the  thirteenth,^  fourteenth,^  fifteenth,^  seven-  ^^^ 
teenth,*  eighteenth,*  twentieth,*  twenty-first,*  twenty-second,*  ings  on 
twenty-third,*  twenty-fifth,*  and  fifty-first*  sections  of  this  *PPj^^*" 
Act  shall  apply  to  the  case  as  though  an  improvement  were 
to  be  made  of  the  lands  proposed  to  be  charged. 

I'Pp.  560— ly  ante, 

*  These  sections  are  repealed. 
3  Pp.  565—6,  ante. 

*  P.  583,  aMe. 


RAILWAYS.— PROVISIONAL   ORDER. 

80.  If  the  commissioners  shall  be  satisfied  that  the  railway    27  &  28 
or  canal,  when  constructed  and  open  for  traffic,  will  effect  a      114^ 
permanent  increase  of  the  yearly  value  of  the  lands  exceeding    §  80. 
the  yearly  amount  proposed  to  be  charged  thereon,  they  shall  ^^^ 
execute  and  deliver  to  the  landowner  a  provisional  order,  visional 
imder  their  seal  and  the  hands  of  two  of  them,  expressing  tioning  thJ 
their  sanction  of  the  charge  proposed ;  and  such  order  shall  c*^«««» 
be  made  as  near  to  the  form  set  forth  in  the  Schedule  (A.) 
to  this  Act  as  the  circumstances  will  permit,  and  shall,  with 
the  right  to  a  eharge  thereby  created,  be  assignable  by  en- 
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Vict  c. 
114. 

§80. 


27  A  28  dorsement,  either  absolutely  or  by  way  of  security,  to  anr 
company  or  person  that  may  agree  to  advance,  by  paying  tiie 
same  to  the  railway  or  canal  company,  the  amomit  authcMisei 
to  be  charged,  and  notice  of  such  assignment  shskll  be  given  to 
the  commissioners,  and  shall  be  registered  by  them. 

For  this  form,  see  p.  606,  post 


RAILWAYS. — IMPROVEMENT  COMPANIES. 

8L  Every  company  empowered  by  Act  of  Parliament  to 
lend  money  for  the  improvement  of  land  is  hereby  empowered 
to  advance,  by   paying  the  same  to  the  railway   or  canal 

CompMiiea  company,  any  money  authorised  to  be  charged  in   manner 

empowered  aforesaid. 

to  lend. 


27  4  28 
Vic5t.c. 

i8i. 


27  A  28 

Vict  c. 

114. 

§82. 

CommiB- 
sinnera 
absolute 
order  and 
its  con- 
ditions. 


RAILWAYS. — ABSOLUTE  ORDER. 

82.  When  the  mil  way  or  canal  shall  have  been  completed 
and  opened  throughout  for  public  traffic,  and  as  many  shares 
in  the  capital  of  the  railway  or  canal  company  subscribed  for 
or  held  as  aforesaid  by  the  landowner  as  shall  be  equal  in 
nominal  amount  to  the  money  authorised  to  be  charged  shall 
have  been  fully  paid  up,  and  the  certificates  for  such  shares 
shall  have  been  deposited  by  the  landowner  with  the  commis- 
sioners, the  commissioners  shall,  by  an  absolute  order  under 
their  hands  and  seal,  execute  to  the  landowner  or  his  assignees 
a  charge  upon  the  inheritance  or  fee  of  the  lands  in  question 
of  the  amount  authorised  as  aforesaid  to  be  charged,  and  may, 
if  the  landowner  shall  so  desire,  include,  with  the  principal 
money  so  charged,  the  costs,  charges,  and  expenses  of  the 
application  and  orders,  and  of  any  advance  which  may  have 
been  made  to  him  of  the  amount  authorised  to  be  charged, 
and  such  settled  or  taxed  costs  and  interest  as  mentioned  in 
the  fiftieth  section  hereof,  subject  nevertheless  to  the  proviso 
in  the  same  section  contained. 
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RAILWAYS. — REGISTRATION    OF   SHARKSL 

87  &  38  86.  The  person  so  for  the  time  being-  entitled  maj  at  asj 
^m  *^  ^*°^®  require  the  person  registered  as  the  holder  of  the  sad 
I  sis.  shares,  or  his  representatives,  to  transfer  to  him  the  sul 
^^~  shares,  and  such  transfer  shall  thereupon  be  made  aceordii^, 
h*ve  them  but  at  the  expense  in  all  respects  of  the  transferee ;  and  upon 
bSTown  *^^  production  of  such  transfer  duly  stamped,  and  of  a  cerli- 
ficate  by  the  commissioners  under  their  hands  and  aeal  tb^ 
the  transferee  is  the  person  at  the  time  being-  bound  to  make 
the  periodical  payments  of  the  said  charge,  the  railway  or 
canal  company  shall  register  such  transfer. 


RAILWAYS. — RIGHTS  OF  SHAREHOLDERa 

27  &  28        87,  With  the  exception  of  such  transfers  as  may  firom  time 

114,      to  time  be  made  for  the  purpose  of  transferring  the  shares  to 

f  87.    the  person  so  for  the  time  being  entitled  thereto,  the  said 

Rights  and  shares  shall  not  imder  any  circumstances  be  transferred  or 

pereoM '     disposed  of  by  the  registered  holder,  whether  he  be  the  person 

registered   for  the  time  being  entitled  thereto  or  not,  during  the  term  of 

time  being  ^^^  ^aid  charge ;  but  during  the  term  of  such  chaige  the 

in  respect   registered  holder  for  the  time  being  of  the  said  shares  shall 

shares.       have  all  the  other  rights  and  powers  of  a  sharehold^  in  the 

railway  or  canal  company  in  respect  of  the  said  shares ;  and 

the  railway  or  canal  company  shall  not  be  bound  to  see  to  the 

application  of  any  dividend  received  by  such  registered  hddef, 

but  as  between  himself  and  the  person  or  persons  for  the  time 

being  entitled  to  such  shares  he  shall  hold  any  dividend  whidi 

may  be  received  by  him  in  trust  for  the  person  who,  at  the 

time  when  such  dividend  became  payable,  was   the  pereoi 

entitled  to  the  said  shares. 
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RAILWAYS. — ^APPROPRIATION   OF  SHARES. 

88.   Whenever  any  person  or  those  whom  he  legally  repre-    27  A  28 
sents  as  their  executor  or  administrator  shall  have  been  bound      114,  * 
to  make,  and  shall  have  made,  such  and  so  many  periodical    §  88. 
payments  of  the  charge  as  to  repay  thereby  principal  money  Entire 
which,  in  proportion  to  the  whole  amount  of  principal  money  ^|^^^ 
charged  and  the  whole  number  of  the  said  shares,  shall  corre-  parties  in 
spend  to  any  integral  number  of  shares,  with  or  without  a  ^^^^ir  ^"^ 
fraction  over,  it  shall  be  lawful  for  the  commissioners,  on  the  payments, 
application  of  such  person,  made  either  during  the  term  of  the  released  to 
charge  or  within  two  years  after  its  expiration,  to  certify  that  J^®^J^^**™ 
fact  under  their  hands  and  seal,  and  by  the  same  certificate  to  time, 
appropriate  to  such  person  certain  specified  shares  to  such 
integral  number,  and  to  deliver  to  him  the  corresponding 
share  certificates ;  and  upon  the  production  to  the  railway  or 
canal  company  of  such  certificate  by  the  commissioners  and 
share  certificates,  it  shall  be  lawful  for  such  person,  if  he  shall 
not  already  be  the  registered  holder,  to  require  such  shares  to 
be  transferred  to  him,  and  the  railway  or  canal  company  shall 
make  an  entry  or  memorial  on  their  register  of  shareholders 
of  such  shares  being  freed  from  the  provisions  of  this  Act,  or 
of  the  term  of  the  charge  having  expired,  as  the  case  may  be. 
and  such  shares  shall  thenceforward  be  held  and  transferred 
in  the  same  manner  as  any  other  shares  in  the  same  company, 
but  if  the  term  of  the  charge  shall  not  have  expired  the  three 
last  preceding  sections  of  this  Act  shall  still  apply  to  the 
residue  of  the  shares  to  which  the  same  charge  shall  relate. 


RAILWAYS. — L^NCLAIMED  SHARES. 

89.  The  shares  composing  the  said  residue  shall  at  the  end    27  k  28 
of  two  years  after  the  expiration  of  the  term  of  the  charge      J°  4  ^ 
belong  to  the  person  who  shall  have  been  bound  to  make  the     §  89. 
last  periodical  payment  of  the  charge,  or  to  his  executors  or  shares  not 
administratoi*s,  on  such  payment  being  made ;  and  the  com-  claimed 
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27*  28    tnissioners  shall  deliver  to  him  or  them  the  oorreapcafe: 

114,      share  certificates,  and  certify  the   title   to  the  shares  ecj 

I  89.    their  hands  and  seal  in  accordance  'with  the  above  promc 

within  two  and  upon  the  production  to  the  railway  or  canaJ  compssj. 

JIJ^^J^j^^  the  share  certificates  and   such   certificate  by  the  axtm- 

of  term  to  gioners,  such  person  as  aforesaid,  or  his  executors  or  admiB- 

pei^n        trators,  shall  have  the  said  shares  transferred  to  him  or  the:. 

^^**  *^   so  far  as  he  or  they  shall  not  be  already  the  r^stered  hit 

payment     Or  holders  thereof;  and  the  railway  or  c^anal  companji- 

of  chMge.   ^ji^}^^  im  entry  or  memorial  on  their  r^^ster  of  shareh&ir' 

of  the  term  of  the  charge  having  expired,  and  thencefonran 

the  said  shares  shall  be  held  and   transferred   in  the  s^ 

manner  as  any  other  shares  in  the  same  company. 


TABLE  OF  FEB8. 


27  &  28        90.  And  whereas  it  is  exj^edient  tiiat  a  toMe  or  iaU^' 

Ui!^   /?C8  proper  to  he  taken  hy  the  Indosure  Commissioners  h 

§  90.    respect  of  documents  issuing  out  of  their  office  by  viHu  ^ 

indomrt    ^^  provisioTis  of  this  Act  should  be  prepared  :  Be  it  e^(^ 

CommU'     that  it  shall  and  may  be  lawful  for  the  said  Indosurt  dm- 

cau$e  a       missioners  to  prepare  or  cause  to  be  prepared  a  taUe  f 

tahU  offea  (p^n^  of  fees  y  Specifying  what  fees  are  proper  to  he  defiian'^ 

patrdand  and  taken  in  the  ofjice  of  the  said  Indosure  Commmiohe^ 

tolVfomry  ^^  respect  of  any  forms,  orders,  or  documents  prepared  in  *^' 

for  ap-       issued  from,  such  office  hy  virtue  of  the  provisions  of  rf~* 

'*'^'***^       Act ;  and  such  table  or  tables  shall  be  laid  before  the  G^ 

missioners  of  Her  Majesty's  Treasury,  who  shall  Jiavepo^- 

to  revise  and  settle  the  same,  and  from  time  to  time  to  ali(^ 

or  amend  the  same,  as  tliey  may  deem  necessary  aiidpn^*' 

and  the  said  table  or  tables  of  fees,  so  revised,  settled,  alterti 

or  amended,  from  time  to  time  to  approve  and  allow;  g^' 

the  said  Indosure  Commissioners  are  required,  so  soon  UR^ 

as  often  as  each  table  or  tables  of  fees  shall  have  been  cf- 

proved  and  allowed,  to  cause  the  same  to  be  inserted  a«  • 

published  in  tlie  London  Gazette,  and  from  arid  after  w^*^ 
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7hiblication,  svaHi  fees  may  he  legally  demanded,  am?  may  be  27  k  28 
'^ceived  and  recovered,  by  any  person  appointed  by  the  said      114, 

rnclosure  Com^missioners  to  receive  or  recover  ilte  same.  §  90. 

This  section  was  repealed  by  the  Statute  Law  Revision  Act,  1876  {h). 


FEES  TO  BE  PAID  OVER  TO   TREASURY. 

91.  The  said  Inclosure  Commissioners  shall  cause  the  fees  27  &  28 
"received  by  them  under  the  authority  of  this  Act  to  be  dvXy  i\i^' 
ctnd  regularly  entered  in  one  or  more  books  to  be  kept  for  §  91, 
that  purpose,  distinguishing  the  fees  received  under  their  officers  to 
several  heads,  and  shall  render  a  true  and  faithful  account  **<^''^^    ^ 

,  account  of 

thereof  to  the  Commissioners  of  Her  Majesty's  Treasury  at  fcesrecewed 
stcch  times,  and  in  such  form  of  account,  and  with  such  xr^ry^ 
paHictdars  of  receipt  or  otherwise,  and  accompanied  by 
such  vouchers,  as  the  said  Commissioners  of  Her  Majesty's 
Treasury  shall  from  time  to  time  require ;   and  the  said 
Inclosure  CommissioTiers  s/iall  from  tims  to  time,  wheUo^totL 
required  to  do  so  by  the  said  Commissioners  of  Her  Majesty's  ^!^*' 
Treasury,  cause  the  amount  of  such  fees  to  be  paid  into  the  Fund, 
receipt  of  the  Exchequer  to  the  credit  of  the  Consolidated 
Fund  of   the    United  Kingdom   of   Gh'eat  Britain  and 
Ireland. 

This  section  was  repealed  by  the  Statute  Law  Revision  Act,  1875  (i). 
(h)  38  &  39  Vict.  c.  66,  s.  1.  (i)  88  &  39  Vict  c.  66,  a.  1. 
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27  k  28 

Vict  c. 

141, 

Sohed.  A. 


SCHEDULES  to  which  the  foregoing  Act  refeis 


SCHEDULE  (A). 


Procisional  Order. 
(Proper  Heading,) 

The  Inclosure  Commissioners  for  England  and  Wales^  in  pBiaaDf* 
"The  Imnrovement  of  Land  Act,  1864,"  do,  by  this  order  under  tka: 
hands  and  seal,  sanction  the  proposed  improvements  erpressed 
upon  the  terms  and  conditions  that  such  improvements  he  exearted  z 
the  manner  mentioned  or  specified  in  the  said  contract,  and  at  an  expo' 
not  exceeding  the  sum  of  ,  and  do  hereby  declare  and  }t^ 

visionally  order  that  it  is  right  and  proper,  and  for  the  benefit  d  ^ 
parties  interested  in  the  lands  mentioned  in  the  schedule  hereto,  tbi^ 
the  inheritance  or  fee  of  such  1 
of  ,  together  with  tl 

or  in  relation  to  and  conseque: 
for  this  order,  and  that  the  sa 
respective  moneys  [or  should,  \ 
<u  the  c€ue  may  6e],  be  charged 
[here  exjoress  haw  the  amount  is 

In  witness  whereof  they  hi 
this  day  of 

thousand  eight  hundred  and 

Schedule  of  L 


Name,  &o.,  of 
Lands. 


Land- 


Oa 


27&2d 

Vict,  a  County  of 

114,  Parish  of 

SchedB.  No. 


SCI 
The  Improve; 


[Here  insert  name  of  landowner 
Loan  of  poimds 

the  parish  of  in  tl 
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27&28 
Vict.  c. 
141. 


Sched.  C.   Name,  kc.,  of  Lands. 


THE  IMPROVEMENT  ( 
SCHEDTJLE  of  the 


o 


SCHEDr 

Form  of  Order  for  oj 

The  Improvement  i 

27  A  28    County  of 
Vict  c     Parish  of 
114,  Whereas,  by  an  absolute  order  un( 

Sched.  D.  day  of  and  numbered 

the  first  and  second  schedules  hereto 
of  the  yearly  sum  of 
the  term  of  years : 

And  whereas,  upon  application  : 
missioners  for  England  and  Wales  sc 
Now  therefore  the  said  Inclosn 
"  The  Improvement  of  Land  Act,  1 
hands  ana  seal,  charge  the  inheritan 
the  first  schedule  hereto  with  the  pa 
sum  of  pounds 

payable  half-yearly  on  the 

day  of  in  e\ 

years,  being  a  proportionate  repayi 
same  schedule  annexed,  of  the  capit 
interest  at  per  cent  per  anr 

be  made  on  the  day  o 

the  inheritance  or  fee  of  the  lands 
hereto  with  the  payment  to 
pounds  shillings  and 

on  the  day  of 

years,  being  a  proporl 
table  to  the  same  schedule  annexed, 
pounds,  with  interest  at  pc 

yearly  payment  to  be  made  on  tl 
and  do  lurther  release  and  exempt 
respective  residue  of  the  said  cnai 
absolute  order. 

Dated  this  day  of 
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FORMS. 
First  Schedule. 


IN'anie,  &c.,  of 
Lands. 

Land- 
owner. 

Occupier. 

rariah. 

County. 

Total 
Acreage. 

* 

009 


28*;  29 

Victc. 

114, 

Sched.  D. 


Table. 


Hadf-yearly  Payments. 


Proportionate  Repajrments 
of  the  Loan. 


Interest  at        per  cent, 
per  Annum. 


Second  Schedule. 


Name,  &c,  of 
Lands. 


Land- 
owner. 

Occupier. 

Parish. 

County. 

Total 


Table. 


Half-yearly  Payments. 


Proportionate  Repayment 
of  the  Loan. 


Literest  at        per  cent, 
per  Annum. 


SCHEDULE  (E). 
Form  of  Order  for  exempling  Lands. 

The  Improvement  of  Land  Act,  1864. 

County  of  28  *;  29 

Parish  of  Vict  c. 

Whereas,  by  an  absolute  order  under  this  Act,  dated  the                            114, 
day  of                     and  numbered                       the  lands  mentioned  in  Sched.  E. 
the  first  and  second  schedules  hereto  were  charged  with  the  payment  to 

BB 


Digitized  by  CjOOQ IC 


010 


THE  IMPROVEMENT  OF  LAND  ACT,  1864. 


27&28 
Vict.  c. 

114. 
Sched.  E. 


of  the  yearly  sum  of  payable  half-yearly  for 

the  term  of  years : 

And  whereas,  upon  application  made  to  them,  the  Inclosure  Com- 
niisHioiiers  for  En^dand  and  Wales  see  tit  to  release  and  exempt  fram 
such  char^'e  such  of  the  said  lands  as  are  particularised  in  tne  first 
schedule  liereto : 

Now  therefore  the  said  Inclosure  Commissioners,  in  pursuance  of 
"  The  Improvement  of  Land  Act,  1864,"  do,  by  this  order  under  their 
hands  and  seal,  release  and  exempt  the  said  lands  mentioned  in  the 
first  schedule  hereto  from  the  charge  created  by  the  above-mentioned 
absolute  order,  and  from  all  liability  thereto,  and  do  hereby  declare 
that  the  said  charce  applies  to  and  continues  in  force  as  to  the  lands 
particularised  in  the  second  schedule  hereto  only. 

Dated  this  day  of 

SCHEDULK. 


Schedule  I.    (Lands  exempted.) 

Name,  Ac,  of 
Lands. 

Land- 
owner. 

Occupier. 

Parish. 

County. 

Total 
Acreage. 

Schedule  II.    (Lands  still  { 

mbject  to  Rent-chaige.) 

Name,  &c,  of 
Lands. 

Land- 
owner. 

Oocnpier. 

Parish. 

Comity. 

Total 
Acreage. 

27&28 

Vict.  c. 

114, 

Sched.  F. 


SCHEDULE  (F). 

Vesting  Order, 

The  Inclosure  Commissioners  for  England  and  Wales,  in  puisuance  of 
**  Tlie  Improvement  of  Land  Act,  1864,"  do,  by  this  order  under  their 
hands  ana  seal,  in  consideration  oi  £  to  them  paid  hj  A.  B,,  of 

,  transfer  to  and  ves 

administrators,  and  assigns, 
railway  or  canal  company,  number* 
in  the  name  of  C.  D, 

In  witness  whereof  they  have  he; 
this  day  of 

hundred  and 
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THE  LIMITED  OWNERS  RESIDENCES 
ACTS,  18V0  AND  18V1. 


33  &  34  Vicrr.  c.  56. 

34  &  35  Vict.  c.  84. 


38  &  34  Vict.  c.  56. 


An  Act  to  e^iable  the  owners  of  Settled  Estates  in  England 
arid  Ireland  to  charge  such  estates,  within  certain  limits, 
with  the  expense  of  building  manmons  as  residences  for 
themselves. 

Whereas  by  an  Act  of  the  tenth  year  of  the  reign  of  His  late    88  &  84 
Majesty  King  George  the  Third,  chapter  fifty- one,  heirs  of  p^^i^le/ 

entail  in  Scotland  are  enabled  to  charge  their  estates  with 

sums  of  money  laid  out  by  them  in  building  mansions  as 
residences  for  themselves : 

And  whereas  such  enactment  having  been  found  beneficial 
in  that  part  of  the  United  Kingdom,  it  is  expedient  to  enable 
limited  owners  in  other  parts  of  the  United  Kingdom  to  build 
mansions  on  their  estates  as  residences  for  themselves : 

Be  it  therefore  enacted,  &c. 


SHORT  TITLE,  ETC. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  "  Limited    83  &  84 
Owners  Residences  Act,  1870."  a  j^   ' 

Short  title. 


RR  2 
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CI  2  LIMITED   OWNERS   RESIDENCES  ACTS,   1870   AND   1871. 

33  k  34        TTiis  Act  was  amended  in  1871  by  the  Act  34  &  35  Vict  c  84,  the 
o  **     *  preamble  and  first  sections  of  which  are  as  follows : — 

v^\*  ^84  [Whereas  doubts  have  arisen  as  to  the  meaning  and  construe- 
Preamble.       tion  of  Section  three  of  "  The  Limited  Owners  Residences 


Act,  1870,"  and  it  is  expedient  to  repeal  the  said  secticm, 
and  make  other  provisions  instead  thereof:] 
Be  it  therefore  enacted,  &c. 
34  &  35    [1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Limited 
*8  1     *      Owners  Resideoces  Act  (1870)  Amendment  Act,  1871.*T 

Short  title.  


CONSTKUCTION    OF  ACTS. 

83  &  84        2.  This  Act  shall  be  construed  as  one  with  the  Act  of  the 
*«*o  ^  *  session  of  the  twenty-seventh  and  twenty-eighth  years  of  the 

'- —  reign  of  Her  present   Majesty,  intituled  "Improvement  of 

conHtnied  Land  Act,  18G4,*'and  the  words  used  in  this  Act  shall  be  con- 
27^*  9ft  s trued  in  like  manner  as  in  the  said  Act ;  and  the  provisions 
Vict.  c.  of  the  said  Act  shall  be  applicable,  as  far  as  the  nature  of  the 
provement  ^^^®  requires,  except  as  is  herein  otherwise  provided,  to  pro- 
of Land      ceedings  under  this  Act. 

Act,  1864." 

Sect  4  of  the  Act  of  1871  is  as  follows:— 

34  &  35    [4.  "  The  Limited  Owners  Residences  Act,  1870,"  as  amended 

^*8  >i^^*  ^y  ^^^^  ^^^'  ^^^  ^^^  '^^^  ®^^^  ^  construed  together  as  one 
-i^—      Act.] 

Conatruc- 

titm  of  rpj^^  Improvement  of  T^and  Act,  1864,  will  be  found  at  p.  550^  ante. 

33  &  34        3.  The  erection  of  mansion  liouses  and  sn/Ji  other  usual 
Vi^.  c.  56,  ^^^  necessary  buildings,  outhouses,  and  offices  as  are  can- 

- '. —  monly  appurtenant  thereto  and  held  and  enjoyed  theretciih, 

^meTim-  ^^^  Completion  of  mansion  houses  and  such  appurtenancts 
provemenu  OS  afoTcsaid,  and  improvement  of  and  addition  to  mansu^ 
mealiing  of  ^^^^  and  such  uppurtcTiances  as  aforesaid  already  erected, 
*' Improve-  qt  the  improvement  of  and  addition  to  houses  which  are 
Land  Act,  Capable  of  being  converted  into  mansion  houses  suitable  to 
^^^^•"        the  estate  on  which  they  stand,  so  as  such  improvenmt 
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MANSION   TO   BE   AN    "IMPROVEMENT."  Oi:] 

and    addition  he  of  a  permanent  nature,  provided  the  y^^^*  ^^^ 
mansion  houses  so  erected  or  enlarged  or  converted  are  suit-     ggj*^ 

ahle  to  the  estate  on  which  they  stand  as  residences  for  the 

owners  of  such  estate^  shall  he  improvements  within  the 
meaning  of  the  ''Improvement  of  Land  Act,  1864." 

This  ftection  was  repealed  by  the  Act  of  1871,  which  was  passe  1  on  the 
16th  of  August,  1871,  and  ss.  2  and  3  of  which  aie  as  follows  :— 

REPEAL. 

[2.  From  and  after  the  passing  of  this  Act,  sections  three  and    ?4  k  35 
six  of  "The  Limited  Owners  EesiJences  Act,  1870,"  shall      jij. 
be  and  the  same  are  hereby  repealed.]  ^ — j-^ 

sects.  3  and 

. 6of33&34 

Vict.  c.  66. 

MANSION  TO  BE  AN  "IMPROVEMENT." 

[3.  The  erection  of  a  mansion  house  and  such  other  usual  and    84  &  35 
necessary  buildings,  outhouses,  and  oflSces  as  are  commonly  ^*^- 1  ^*' 

appurtenant  thereto  and  held  and  enjoyed  therewith,  and — ^— 

the  completion  of  any  mansion  house  and  such  appurten-  ^crti'^b^ 
auces  as  aforesaid,  and  the  improvement  of  and  addition  to  deemed  hn- 
any  mansion  house  and  such  appurtenances  as  aforesaid  ment 
already  erected,  and  the  improvement  of  and  addition  to^^^?^^^^ 
any  house  which  is  capable  of  being  converted  into  a  man-  "improve- 
sion  house  suitable  to  the  estate  on  which  the  same  stands.  Land  Act, 
so  as  such  improvement  and  addition  be  of  a  permanent  1864." 
nature,  provided  that  every  such  mansion  house  so  erected 
or  enlarged  or  converted  is  suitable  to  the  estate  on  which 
it  stands  as  a  residence  for  the  owner  of  such  estate,  shall 
be  improvements  within  the  meaning  of  the  "  Improvement 
of  Land  Act,  18G4,"  and  may,  subject  to  the  provisions  of 
the  recited  Act,  be  charged  upon  such  estate. 

The  term  "  estate"  in  this  section  shall  include  all  lands  upon 
which  any  of  such  improvements  is  proposed  to  be  made, 
and  any  other  lands  in  the  neighbourhood  of  the  same 
settled  to  the  same  uses.] 


G14  LIBUTED  OWNERS  RESIDENCES  ACTS,   1870  AND    1871. 


MAXIMUM  SUM  TO  BE  CHARGED. 

83  &  84        4.  The  sum  charged  on  any  estate  under  settlement  in 
I  A     '  respect  of  mansion  and  other  buildings  hereinbefore  men- 

—;—^ tioned  shall  not  exceed  two  years  rental  of  the  said  estate, 

stun  uTbe  ^^^  deducting  all  public  charges  and  interest  of  debts  and 
*^*»*'«^'<^' other  incumbrances  and  annuities  affecting  or  which  may 
hoQset.  affect  the  inheritance  after  the  death  of  the  limited  owner,  or, 
in  the  case  of  different  estates  settled  to  the  same  uses,  and 
on  which  charges  may  have  been  imposed  which  affect  the 
whole  of  such  estates,  after  deducting  from  the  rental  of  suci 
of  the  said  estates  as  may  be  charged  with  the  cost  of  erecting 
mansion  houses  and  appurtenances  as  aforesaid  in  the  manner 
hereinafter  provided,  so  much  of  the  debts  and  other  incum- 
brances affecting  the  whole  of  the  estates  as  shall  bear  to  the 
whole  of  the  said  debts  and  incumbrances  the  same  proportion 
as  the  rental  of  the  estates  to  be  charged  with  the  cost  of 
erecting  a  mansion  house  and  appurtenances  shall  bear  to  the 
rental  of  the  whole  of  the  estates  settled  to  the  same  us^. 


CALCULATION   OF   VALUE. 

83  k  84        5.  In  calculating  whether  the  improvement  would  effect  a 
*8  5  "  '  permanent  increase  of  the  yearly  value  of  the  lands  exceeding 

the  yearly  amount  proposed  to  be  charged  thereon,  the  com- 

^1^®  ^}.     missioners  shall  take  into  account  the  effect  on  such  value  of 

calculating 

increaaed  any  sum  expended  by  the  landowner  in  erecting  or  adding  to 
r^uUinff  ®"^^  mausiou  house  and  appurtenances  beyond  the  sum  pro- 
from  out-    posed  to  be  charged. 

lo  iL  oi  ®-  ^^  making  such  calculation  as  aforesaid,  and  in  con- 
Vict  a  66,  ai^Uring  the  mitahUness  of  such  mansion  house  and  appar- 
§  6^_  tenances  so  erected  or  enlarges!  as  aforesaid  to  the  estate,  the 
In  8uch  commissioners  may  take  into  consideration  any  other  lands 
^^h^fa^  171  the  neighbourhood  of  such  estate  settled  to  the  same  uses  as 
•etUcdio     the  estate  on  ivhich  such  mansion  house  and  appurtenanct^ 
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EXTENT   OF   ACT.  GJ5 

stand  which,  if  enjoyed  together  therewith,  would  add  to  the    ?3  &  34 
letting  value  of  such  nia'iision  house,  g*g    ' 

This  section  was  repealed  by  s.  2  of  the  Limited  Owners  Residences  ^j^^  y^^g 

-Act  (1870)  Amendment  Act,  1871  (b)  as  from  16th  of  August,  1871.  may  he 

taken  into 
occounL 

CERTIFICATE  AS  TO    HOUSE. 

7.  If  the  commissioners  shall  find  that  the  erection  or    83  &  34 
improvement  of  or  addition  to  any  such  mansion  house  and      qj     ' 

appurtenances  are  suitable  to  the  estate,  but  would  not  in  '- — 

their  estimation  eflfect  an  increase  of  the  yearly  value  of  the  ^i^^^JJe,' 
lands  exceeding  the  yearly  amount  proposed  to  be  charged,  it  v^  certify- 
shall  be  in  their  discretion  to  certify  such  improvement.  erection'of 

tbansioQ 

house  suit- 

able,  &c. 

INSURANCE. 

8.  The  provision  in  the  Lnprovement  of  Land  Act  respect-    83  &  84 
ing  assurance  of  buildings  against  fire  shall  apply  to  mansion     V  g     ' 

houses  and  appurtenances  improved  or  added  to,  as  well  as  to 

those  erected  under  this  Act.  ]^^^l'^ 

See  s.  74  of  the  Improvement  of  Land  Act,  18C4  (c).  '^ 


PRIORITY  OF  CHARGES. 

9.  A  charge  on  land  made  under  this  Act  shall  not  take    83  &  34 
priority  of  any  mortgage  or  other  incumbrance  affecting  the  ^*g*q  ^^* 
bind  charged  at  the  time  such  charge  is  made.  * — 

See  and  compare  s.  59  of  the  Improvement  of  Land  Act,  1864(rQ.  cbarges. 


EXTENT  OF   A<!T. 

10,  This  Act  shall  not  apply  to  Scotland.  33  &  34 

Vict.  c.  56. 
(6)  34  &  35  Vict.  c.  84.  (c)  Page  596,  ante.  (d)  Pwge  587,  an^.        §  10«  _ 


f 


Extent  of 
Act 
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THE 

LIMITED  OWNERS  RESERVOIRS  AJSD 

WATER   SUPPLY   FURTHER    FACILITIES 

ACT,  1877. 


40  &  41  Vict.  c.  31. 

An  Act  to  give  further  facilities  to  Laridowners  cf  UrnHd 
vnterests  in  England  and  Wales  and  Ireland  to  dory 
their  estates  with  the  expenses  of  constnu^ing  Eesermnn 
for  the  storage  of  Water,  and  other  simUar  puurpos^ 

40  k  41    Wheeeas  landowners  of  limited  interest  in  England  and 
Preamble. '  Wales,  with  the  approval  of  the  Inclosure  Commissioiieis, 

and  in  Ireland  of  the  Commissioners  of  Public  Works  in 

Ireland,  are  enabled  to  charge  their  estates  with  sums  a- 
pended  by  them  in  constructing  reservoirs  and  other  wcffks 
for  the  supply  of  water,  if  it  can  be  shown  to  the  satidactaoo 
of  the  said  commissioners  that  such  works  will  effect  a 
permanent  yearly  increase  in  the  value  of  such  estates  far 
agricultural  purposes  exceeding  the  yearly  amount  propos«J 
to  be  charged  thereon,  and  are  also  enabled  to  charge  their 
estates  with  sums  subscribed  for  the  construction  of  raiJwajs 
and  navigable  canals,  if  it  can  be  shown  to  the  satisfacti<m  of 
the  commissioners  that  such  railways  and  canals  will  effect  a 
permanent  yearly  increase  in  the  value  of  such  estates  fa 
any  pui-pose  exceeding  the  yearly  amount  proposed  t/i  ^ 
charged  thereon: 

And  whereas  in  many  places  it  would  greatly  conduce  t^ 


Digitized  by  CjOOQ IC 


PREAMBLE.  617 

the  aflfording  of  a  plentiful  supply  of  pure  water  to  the  ^^  ^^ 

inhabitants   of   villages  and   towns  and   to   the   industrial  Preamble, 

requirements  of  the  locality,  if  facilities  were  given  to  land-  SJl    4- 

owners  of  limited  interests  to  charge  their  estates,  subject  to 

the  approval  of  the  commissioners,  with  sums  expended  by 

them  in  constructing  reservoirs  and  other  works  for  the  supply 

of  water,  of  a  character  permanently  to  increase  the  value  of 

such  estates  for  other  than  agricultural  purposes,  or  to  be 

otherwise  permanently  productive  of  profit  to  the  owners  of 

the  estates,  and  if  such  landowners   were  also  enabled  to 

charge  their  estates  with  sums  subscribed  by  them  for  the 

construction  of  waterworks  on  the  same  terms  and  conditions 

as  those  on  which  they  are  now  enabled  to  charge  their 

estates  with  subscriptions  for  the  construction  of  railways 

and  canals: 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 

Majesty,  by  and  with  the  advice  and  consent  of  the  lords 

spiritual    and    temporal,    and    commons,    in    this    present 

Parliament  assembled,  and  by  the  authority  of  the  same,  as 

foUows:  J\^H, 

Vict,  a  31, 

1.  This  Act  may  be  cited  as  the  Limited  Owners  Reservoirs      ^  ^' 
and  Water  Supply  Further  Facilities  Act,  1877.  S^^""*^  ^^^ 

2.  This  Act  shall  not  extend  to  Scotland.  ^'i*'^  ^^' 

3.  This  Act  shall  be  incorporated  with  the  Improvement  Extent  of 
of  Land  Act,  1864,  and  the  two  Acts  shall  be  read  together  ^^  ^  ^^ 
as  one  Act.  Vict.  c.  31, 

§3. 

4.  The  provisions  of  the  Waterworks  Clauses  Act,  1863,  Act  incor- 

with  respect  to  the  security  of  the  reservoirs  constructed  by  P*^*?*^  . 
the  undertakers  are  incorporated  with  this  Act ;  and  in  that  28  Vict. 
Act  as   incorporated    with   this   Act,  the    expression   "  the  ^}}^  .. 
special  Act*'  shall  mean  and  include  the  Improvement  of  Vict.c.31, 
Land  Act,  1864,  and  this   Act;   and  the   expression  "  the      §  4 
undertakers  "  shall  mean  any  person  who  constructs  or  erects  <^ertain 

11  1-         o     '  t  r«ii        proviBiona 

any  reservoir  or  dam  under  the  authority  of  either  ot  the  last  of  26  &  27 
mentioned  Acte.  J^^'^' 

rated. 


618  LIMITED  OWNERS  RESERVOIRS   AND   WATEB  SUPPl.Y 


CONSTRUCTION   OF  RESERVOIRS. 

40  &  41        5.  The  construction   or  erection  of    reservoirs  or  o4ff 
'  8  5     '  ^^^^  ^f  ^  permanent  character  for  the  supply  of  water  t; 

'- —  persons  residing  or  engaged  in  labour  on  the  lands  on  whid 

kc  to  bT*  ^^^^  works  are  situate,  or  on  any  other  lands  settled  to  the 
deemed  same  iiscs,  or  for  the  more  convenient  or  profitable  user  of 
roenu^^  such  lands,  or  for  the  supply  of  water  to  any  sanitary  o: 
within  Im-  qi}^qy  jQcgj   authority  or  water  company,  or  to  any  rnann- 

provement  •^  '        ^  f      a 

of  Land  facturer  or  other  person,  or  for  any  one  or  more  of  sacb 
Act,  1864.  p^^qjQg^g^  siiall  be  deemed  to  be  an  improvement  of  lawl 
within  the  meaning  of  the  ninth  section  of  the  Improveroail 
of  Land  Act,  1864-,  and  shall  be  sanctioned  by  the  comms- 
sioners,  if  it  can  be  shown  to  their  satisfaction  that  sod 
reservoirs  or  works  for  the  supply  of  water  will  for  any 
purpose  effect  a  permanent  yearly  increase  in  the  value « 
the  lands  on  which  they  are  situate,  or  any  other  lamls 
settled  to  the  same  uses,  or  will  be  permanently  proJoeti*? 
of  a  yearly  revenue  to  the  owner  of  such  lands  exceeding  the 
yearly  amount  proposed  to  be  chargetl  thereon;  and  the 
construction  of  any  such  works  shall  be  deemed  to  indiwe 
the  purchase  by  the  landowner  of  any  water  right  or  otwr 
easement  which  might  otherwise  interfere  with  or  prevent 
the  construction  of  the  same  or  any  such  supply  of  waters 
aforesaid. 

In  calculating  whether  the  improvement  is  likely  to  effect 
a  permanent  increase  of  the  yearly  value  of  the  land,  or  b^ 
productive  of  a  yearly  revenue  to  the  landowner  exceediDg 
the  yearly  amount  proposed  to  be  charged  thereon,  it  d*^ 
be  lawful  for  the  commissioners  to  take  into  account 
the  value  of  any  contract,  the  terms  of  which  have  oeea 
agreed  upon  between  the  landowner  and  any  samtarv  ^ 
other  local  authority,  or  water  company,  or  manufacturer. 
or  other  persons,  for  the  purpose  of  supplyii^g  socfi 
authority,  company,  person,  or  persons  with  ^ater,  ** 
well  as  the  effect  on  such  value  or  revenue  of  any  sai^ 
expended    by   the   landowner   in    the   construction  of  ^ 
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vorks  over  and  above  the  sum  proposed  to  be  charged  upon    fo  &  *i 
rbe  land.  -  j'g^    * 

When  the  improvement  will  afford  a  supply  of  water  to 

persons  residing  or  engaged  in  labour  on  the  lands  on  which 
jhe  proposed  works  will  be  situate,  or  on  any  other  lands 
;e tiled  to  the  same  uses,  the  commissioners  may,  if  they 
[ihink  fit,  sanction  the  improvement,  although  it  may  not  be 
ihown  that  the  same  will  effect  a  direct  yearly  increase  in 
the  value  of  the  lands,  or  be  productive  of  a  yearly  revenue 
to  the  owner  of  the  lands  exceeding  the  yearly  amount  pro- 
posed to  be  charged  thereon. 


WATER  SUPPLY  TO  LOCAL  AUTHORITY. 

6.  Any  landowner  charging  or   proposing  to  charge  his    40  &  41 
estate  with  the  cost  of  the  construction  of  reservoirs  or  other     g'^*  ^^' 

works  for  the  supply  of  water  under  this  Act  may  enter  into 1— 

any  agreement  for  the  supply  of  water  to  any  sanitary  or  ^"^^  ^' 
other  local  authority,  water  company,  manufacturer,  or  other  local 
person,  for  any  term  not  exceeding  the  number  of  years  ^^''^^^^y* 
during  which  the  cost  of  the  improvement  or  any  part  of  it 
is  made  a  charge  upon  the  estate:  Provided  that  every  such 
agreement  be  approved  by  the  commissioners,  and  that  no 
premium  or  benefit  in  the  nature  of  a  premium  be  reserved 
thereby  by  the  landowner. 


LAND   rjOMPANIES. 

7.  Any  company  now  authorised  to  contract  with  land-    40  &  41 
owners  in  England  or  Wales,  or  in  Ireland,  for  the  execution      g  »  ^^* 

of  any  works    for  the    improvement  of   land,  or  to  make ! — 

advances  for  the  purpose  of  executing  or  assisting  in  the  ^^Z^^ 
execution  of  such  works,  may,  with  the  approval  of  the  com-  forexecu- 
missioners,  contract  with  any  such  landowner  for  the  execu-  reservoirs 
tion  of  any  reservoirs  or  works  of  water  supply,  the  cost  of  &c. 
which  may  by  this  Act  be  charged  upon  the  estates  of  such 
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40  k  41  landowDer,  and  may,  with  the  like  approval,  make  adranee? 
I'y^  '  for  the  purpose  of  executing  or  assisting  in  the  execntion  rf^* 
-  such  reservoirs  or  works;  and  for  this  purpose  the  execntiic 
of  any  such  reservoirs  or  works  shall  be  deemetl  to  be  aa 
improvement  of  land  within  the  meaning  of  any  Act  i 
Parliament  or  Articles  of  Association  relating  to  an?  sadi 
company. 


works. 


SUBSCRIPTIONS   TO  WATERWORKS. 

40  k  41        8.  Any  landowner    desiring    to  charge    his   estates  will 
^^Is  Q  ^^*  subscriptions  for  the  construction  of  waterworks  by  a  water 
.         -    company  may  charge  his  estate  with  such   moneys  on  tl»f 
^."^^^P"    same  terms  and  conditions  as  he  may  under  the  Improvemait 
water-        of  Land  Act,  1864,  charge  his  estates  with   moneys  sab- 
scribed  for  the  construction  of  railways  or  navigable  <^uaU; 
and   for   this  purpose  the   provisions  contained  in  sectiim? 
seventy-eight  to  eighty-nine,  both  inclusive,  of  the  Improve- 
ment of  Land  Act,  1864,  shall  a,pp\j,  rnutcUis  mutandis  lo 
such  subscriptions,  as  if  the  same  had  been  subscribed  fur 
the  construction  of  a  railway  or  navigable  canal. 

For  these  sections,  see  pp.  598  to  604,  ante. 


SAVING  CLAUSE. 


40  k  41        9.  Nothing  in  this  Act  shaU  be  construed  to  authorise  aoy 
Vict  c.  31,  landowner,  or  any  water  company,  local  authority,  person  or 
°  persons  authorised  by  any  landowner,  to  injuriously  affect 

Protection  ^ny  reservoir,  canal,  river,  stream,  or  navigation,  or  tbt 
feeders  thereof,  or  the  supply,  quality,  or  fall  of  water  con- 
tained in  any  reservoir,  canal,  river,  stream,  or  navigatiwL 
or  in  the  feeders  thereof,  or  any  other  water  rights  or 
easements  in  cases  where  any  body  of  persons  or  p^^set 
would  if  this  Act  had  not  passed,  have  been  entitled  by  b* 
to  prevent  or  be  relieved  against  the  injuriously  afl^fctifc' 
such  reservoir,  canal,  river,  stream,  navigation,  feeder?,  « 
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;uch  supply,  quality,  or  fall  of  water,  or  other  water  rights  or    fO  &  41 
jasements,    unless    the    landowner,   water    company,    local      jg 

luthority,  person,  or    persons    first  obtain  the    consent   in — 

vriting  of   the  body  of  persons  or   person    so  entitled   as 
iforesaid. 


INTERPRETATION  CLAUSE. 

10.  In  this  Act  the  following  words  and  expressions  shall  y^^*  ^31 
lave  the  following  meanings;  that  is  to  say,  §  10, 

"The  commissioners"   means  the   Inclosure   Commis-"  -"^ 

Denm- 

sioners  of  England   and   Wales,  or  the  Commis-  tions. 
sioners  of  Public  Works  in  Ireland  as  the  case  may 
require: 
"  The  Improvement  of  Land  Act,  1864,"  means  the  27th 

and  28th  Vict.  c.  114: 
"  Works  for  the  supply  of  water  "  includes  wells,  pumps, 
reservoirs,  cisterns,  ponds,  tanks,  aqueducts,  cuts, 
sluices,    mains,    pipes,    culverts,   machinery,    and 
things  for  supplying  or  used  in  supplying  water: 
"  Water  company  "  means  any  person  or  body  of  persons, 
corporate  or  unincorporate,  supplying  or  who  may 
hereafter  supply  water  for  his  or  their  own  profit: 
"  Local  authority  "  means  any  authority  having  jurisdic- 
tion for  any  public  local  purpose. 
The    several    words  and    expressions  to   which    by   the 
Improvement  of  Land    Act,  1864,  meanings  are  assigned, 
shall  in  this  Act  have  the  same  respective  meanings  as  in 
that  Act. 

The  Inclosure  Commissioners  are  now  incorporated  with  the  "  Land 
Commissioners  for  England"  constituted  by  s.  48  of  the  S.  L.  A., 
1882  (c). 

{e)  Page  516,  arUe. 
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ABOLITION, 

**aU  estate"  clause,  814 

disability  for  absence  beyond  seas,  41 

*•  grant "  in  conveyances,  806 

indorsed  receipts,  309 

real  and  mixed  actions,  79 

tacking,  203,  204 

tortious  feoffment,  151 

warranty,  81 

writ  of  dower,  80 

quare  impedit,  80 
words  of  limitation,  807 

ABSENCE  BEYOND  SEAS, 

no  disability  under  Stat.  Lim.,  41 
what  is,  45 

ACKOWLEDGMENT, 
as  to  title  deeds,  230 

ACKNOWLEDGMENT  OP  TITLE.    -Sec  Limitation  op  Actioms. 

ACQUIESCENCE.    See  Limitation  op  Actions. 

ACTION  FOR  LAND, 
foredosure,  54 

ADMINISTRATION  ACTION, 
effect  of  on  Stat  Lim.,  52 

ADMINISTRATION  BOND, 
married  woman,  by,  203 

ADMINISTRATOR, 

time  runs  continuously  against,  23 
title  relates  back,  23 
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ADVOWSONS, 

when  barred  under  Stat  Lim.,  73 

AGENT, 

acknowledgment  of  title  by  or  to,  36,  37,  38,  78,  88 
receipt  of  rent  by,  under  Stat.  Lim.,  31 

ANNUiriES. 

remedies  for,  under  0.  A.,  299 

APPOINTMENT.    See  Illusory  Appointments. 

ARBITRATION. 

by  executors  and  trustees,  288 

ARREARS, 

interest  under  I.  L.  A.,  1864,... 589 

ASSIGNMENT, 

self  and  another,  to,  168 


BANKRUPTCY, 

married  woman,  of,  35  i,  358 
meaning  of,  in  C.  A.,  211 

BONA  FIDE  PURCHASER, 
who  is,  64 

BUILDING  LEASE. 

meaning  of,  in  C.  A.,  211 

in  S.  L.  A.,  473,  479,  481 
mortgagor  or  mortgagee,  by,  246—248 

BUILDING  SOCIETY, 
reconveyance  by,  271 


CHAMBERS, 

applications  under  C.  A.,  320 
V.  and  P.  Act,  206 

CHARGE  OF  DEBTS,  166, 167 

CIVIL  BILL  COURTS, 

jurisdiction  under  S.  L.  A.,  636 

CONCEALMENT  OF  DEEDS, 
penalty  for,  170, 187 
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CONTINGENT  INTERESTS, 
alienable,  152 

CONVERSION, 

Partition  Acts,  under,  123 
S.  E.  A.,  under,  440 

CONVEYANCE.    And  tee  CoNVCTANOiNa  Acts  and  V.  and  P. 
"all  estate "  clause,  unnecessary,  314 
covenants  not  implied  in  voluntary,  228 
grant,  by,  149,  305,  306 

how  far  declaration  vesting  trust  estate  is,  279,  280 
sale  by  mortgagee  on,  255 
self  and  others  to,  306-7 

CONVEYANCING  ACTS.    And  tee  Vbndor  and  PuRCHAbRR. 
adoption  of,  by  trustees  and  solicitor,  31 7 
advance  on  joint  account,  312 
annual  charges.    See  Rbntcharob. 

Applioatioiis  to  Court,  320 
bankruptcy,  meaning  of,  211 

Beneficial  Owner, 

conveyance  by  direction  of,  225 

covenants  on  cjnveyance  by,  220,  222,  224 
on  mortgage  by,  222 

building  lease,  meaning  of,  211 
construction  of  deeds,  305 — 314 

Contracts  for  lale,  212 — 215.    And  tee  Vendor  and  Purchaser, 
lUghts  under  open  contract,  and  Addenda, 

Conveyance, 

**all  estate"  clause  unnecessary,  314 
covenants  for  title,  when  implied,  220 

by  husband  and  wife,  226 

implied,  bind  heira,  &c.,  228,  310, 311 

not  implied  in  voluntary,  228 
execution  and  attestation  of,  229 
executor,  by,  215 
**  grant,"  imnecessary  in,  305 
general  words  implie<l,  218 
implied  covenants  bind  heirs,  228,  310,  311 
includes  covenant  to  surrender,  226 
meaning  of,  210 
self  and  others,  to,  303 
words  of  limitation  unnecessary,  307 

CoTonantf, 

bind  heirs,  executors,  &c.,  310,  311 

joint,  eflfect  of  by  deed,  312 

implied  in  statutory  mortgage,  270 

meaning  of  word^  in  implied,  314 
damages  for  loss  of  deeds,  231 

S  S 
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CONVEYANCING  ACTS  [continued). 

Diieliarge  of  Inenmbranoet, 

notice,  service  of,  217 
order  for,  217 
suinmoDB  for,  217 

Diielaimer, 

powers  of,  808 

trustee,  by,  278 
eaaement,  grant  of,  813 
executor  may  compound  debts,  Ac,  288 
extent  of,  209  ^   ^^^       ^    _       _ 

forms  of  assurances  under,  310,  327,  333.     And  Bee  FOKMS. 
general  rule  under,  304,  320 

words,  when  implied,  218 

ImperatiTO  Provisioni, 

transfer  of  mortgage,  248 
production  of  deeds  by  mortgagee,  244 
*  relief  against  forfeiture  of  lease,  238 
implied  covenants  run  with  land,  2*z6 

Implied  ProTinoiu, 

construction  of,  314 
statutory  mortgage,  in,  268 

IneumbraneM, 

land  released  from,  on  summons,  217 

meaning  of,  210 
instrument,  meaning  of,  211 
interpretation  clause,  210 
Ireland,  application  to,  823—4 

le, 

apportionment  of  conditions,  &c.,  285 

covenants  bind  reversion,  234 
nin  with  reversion,  233 

meaning  of,  237 

relief  against  forfeiture,  237—248 

rent  runs  with  reversion,  288 

title  on  sub-demise,  236 
long  terms,  enlargement  of,  818 — 817 
manor,  meaning  of,  210 

Married  Woman.    And  see  Married  Woman. 
power  of  attorney  by,  290 
removal  of  restraint  on  aHenation,  290 

mining  lease,  meaning  of,  211 

Mortgage, 

cannot  be  vested  in  new  trustee  by  declaration,  279 
meaning  of,  210 
sUtutory,  268 

Mortgagee, 

consolidation  by,  245 
conveyance,  ou  sale  by,  256 
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CONVEYANCING  ACTS  (corUinued), 
Mortgagee  {continued). 
insurance  by,  260 
legal  estate  on  death  of,  272 
may  appoint  receiver,  250 
cut  timber,  250 
insure,  250 
lease,  when,  246 
sell,  249 
must  produce  deeds,  244 
notice  of  sa^e  by,  254 
purchase  money  on  sale  by,  255 
receipts  by,  258—9 
receiver  appointed  by,  261—265 
sale  by,  255—6 

in  foreclosure  or  redemption  action,  265 
transfer,  must,  243 
mortgagor  may  lease,  when,  246,  248 
notices,  servicd  of,  318 

Optional  ProTitiona, 

ackoowledgment,  &c.,  as  to  deeds,  2  \2 

all  estate  clause,  314 

consolidation  of  mortgages,  245 

deposit  of  powers  of  attorney,  304 

general  words  implied,  219 

implied  covenants  for  title,  223 

joint  account  clause,  813 
covenants,  312 

leases  by  mortgagor  and  mortgagee,  247 

management  of  infant's  property,  293 

mortgagee's  powers,  250 

power  for  trustees  to  compromise,  &c.,  288 

power  of  maintenance,  295 

powers  of  trustees  for  sale,  281 

remedies  for  rentcharge,  293 

retirement  of  trustees,  277 

rights  under  open  ccmtract,  214 
orders  of  (Jourt  conclusive,  321 
payment  to  solicitor,  810 
person,  includes  corporation,  212 

Power  of  Attorney, 

deposit  of.  304 

donee  may  use  own  name,  300 

irrevocable,  302 

for  limited  time,  303 

married  woman,  by,  290 

payment  under,  revoked,  301 
powers,  disclaimer  of,  308 
powers,  release  of,  308 
production  of  deeds,  cost  of,  213 
protection  of  persons  adopting,  317 
purchaser,  meaning  of,  211 

Proyisiona  not  Betroape stive, 

acknowledgments,  &c.,  as  to  title  deed*,  2  J 2 
"  all  estate  "  c'anse,  31 4 
conditions  on  sales,  214 
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CONVEYANCING  ACTS  {rorUinved). 

Proyifiona  not  Betroipective  {continued 
conveyance  by  executor,  215 

to  self  and  others,  306 
covenants  binding  heir,  &c.,  310,  311 
discharge  of  incumbrances,  217 
easement,  grant  of,  313 
execution  and  attestation  of  conveyance,  229 
general  words  implied,  219 
implied  covenants  for  title,  227 
irrevocable  powers  of  attorney,  302,  303 
joint  account  clause,  313 

covenants,  312 
leasee's  covenants,  234 
lessor's  covenants,  235 
management  of  infant's  land,  293 
paymmt  of  consideratitm  money  to  solicitors,  310 

under  revoked  power,  301 
power  of  maintenance,  295 
powers  of  mortgagees,  251 

of  trustees  for  sale,  281 
production  of  deed  by  mortgagee,  244 
redemption  of  annual  charge,  300 
receipts  in  deeds,  309 
lemedies  for  rent  charge,  299 
removal  of  restraint  on  anticipation.  290 
words  of  limitation  unnecessary,  307 

Proviiiona  partly  Betroapective, 
consolidation  of  mortgage,  246 
constructive  notice  to  purchaser,  845 
leases  by  mortgagor  and  mortgagee,  247 
power  of  attorney  by  married  woman,  290 
vesting  trust  estate  by  declaration,  279 

Proriiiona  Betroapeetive^ 

appointment  ol:  truaiee?,  277 

attorney  may  use  own  name,  300 

deposit  of  powers  of  attorney,  304 

enlargement  of  long  terms,  316 

*'  grant "  unnecessary  in  conveyances,  305 

orders  of  Court  conclusive,  321 

powers,  disclaimer  and  release  of,  308 

of  new  trustees,  278 
relief  against  forfeiture,  238 
retirement  of  trustees,  277 
sale  instead  of  foreclosure,  266 
supplemental  deeils,  309 
transfer  of  mortgage,  243 
trustee'rt  receipts,  287 

Beoeipt, 

effect  of,  in  deed,  309 

endorseti,  uimecessary,  309 
redemption  of  charges,  299 
release,  powers  of,  308 
rent,  meaning  of,  211 
rent  charge,  remedies}  for  recovering,  297 
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CONVEYANCING  ACTS  (contirmed).      ' 

Eepeala  by,  321—326 
effect  of,  322 

Salei.    See  Vendor  anp  Purchaseb.    Bighta  nnder  Open  Contract. 

sale  instead  of  foreclosure,  265 — 7 

Scotland,  do  not  apply  to,  209 

securities,  meaning  of,  21 1 

short  title  of  Statutory  Declarations  Act,  319 

single  abstract  of  common  title,  214 

statutory  mortgage,  268 

transfer,  269 

reconveyance,  271 
short  title,  209 
supplemental  deed,  309 

Trusteea, 

appointment  of  new,  273 

cannot  authorise  payment  to  soUcitorp,  310 

joint  powers  survive,  290 

maintenance  and  accumulation,  powers  of,  295 

management,  powers  of,  291 

may  compound,  &a,  288 

petition  for  appointment  of,  276 

powers  of  new,  278 

receipts  of,  287 

retirement  of,  277 

sale  for,  powers  of,  281 

separate,  may  be  appointed,  276 

title  on  enfranchisement,  212 

on  grant  of  underlease,  213,  236 
on  sale  of  lease,  212 
underlease,  213 

vesting  trust  estate  in,  279 
undertaking  for  safe  custody  of  deeds,  231 
will,  meaning  of,  211 
writing  includes  print,  211 

CONVEYANCING  ACT,  1882 

acknowledgments  of  married  women,  316  —7  ^ 

rules  as  to,  373,  874,  378 
certificates  of  searches,  335 
constructive  notice  to  purchaser,  344 
contract  for  lease  not  title  deed,  345 
disclaimer  of  powers,  308,  346 
executory  limitations,  350 
extent  of,  334—337 
fees  for  searches  under,  £44 
forms  for  searches  under,  338 — 344 
incumbrancer's  right  to  transfer  of  mortgage,  3.'«1 
interpretation  clause,  334 

long  terms  capable  of  enlargement  into  fee  simple,  351 
powers  of  attorney,  irrevocable,  348 — 9 
rules  as  to  searches  under,  337 
separate  trustees  of  severed  funds,  276,  346 
short  title,  334 

COPYHOLD, 

commiseioners  incorporated  with  Land  Commissioners,  516 
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C0PYH0LD3, 

leasee  of,  under  8.  E.  A.,  456 

under  S.  L.  A.,  485 
manor,  meaning  of,  in  S.  L.  A.,  474 
not  vested  in  new  trustee  by  declaration,  270 
sale  under  S.  E.  A.,  408 
title  of  enfranchised,  212 
within  Stat.  Lim.,  6 

CX)RPORATTONS,  SOLE, 

when  barred  under  Stat.  Lim.,  73 

COSTS,  ^     ^^ 

applications  under  C.  A.,  820 
security  for  by  mortgagor,  266 
under  LL.  A.,  1864,. ..560 
summons  under  V.  and  P.  Act,  208 

COUNTY  COURTS, 

juriediction  under  Partition  Acts,  108,  183 
under  S.  L.  A.,  515 

COURT, 

orders  conclusive,  821 

COVENANTS, 

forfeiture  for  breach  of,  237—243 
heirs,  to  bind,  310 

to  extend  to,  311 
implied  in  statutory  mortgage,  270 

meaning  of  words  in,  3 1 4 
joint,  by  deed,  312 

lessee  by.    <S>«  Convbyakcino  Act,  lease, 
production  fur,  195.    And  see  Vendor  akd  Purchaser. 

Production  for 

acknowledgment  substituted  for,  229 
cost  of,  196 

Title  for, 

implied  under  O.  A.  and  other  Acts,  220.  227 

none  implied  in  declaration  vesting  trust  estate,  280 

run  with  land,  226 

when  implied  by  "  grant,"  805 

COVENANT 

to  pay  rent,  not  implied,  229 


CROWN  DEBTS, 

registration  of,  168 

CROWN  GRANTS, 

title  to,  187 
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DEED, 

feoffments,  &c.,  to  be  by,  149 
leases  of  more  than  three  years,  149 

DEEDS, 

strangers  may  take  under,  151 

DESCENT, 

traced  from  last  purchaser,  168 

DISABILITIES, 

saving  for,  mider  Stat  Lim.,  40.    And  see  Limitation  of  Actions. 

DISABILITY, 

persons  under  (I.  L.  Act,  1864),  566 

DISCLAIMER, 

married  woman,  by,  153 

DOWER, 

I  of,  89 


EASEMENT, 

grant  of,  under  C.  A.,  313 

ECCLESIASTICAL  COMMISSIONERS, 
barred  under  Stat.  Lim.,  9 

ENLARGEMENT, 

long  terms  of,  814—317 

EQUITABLE  ESTATES, 

barred  in  same  time  as  legal  estates,  50 

EVIDENCE, 

husband  and  wife  in  criminal  proceedings,  i 

EXECUTOR, 

advertisements  for  claimants,  by,  175 
conveyance  by  vendor's,  215 
covenants  extend  to  and  bind,  310,  311 
legal  estate  (trustees  and  moi-tgagees),  272 
liability  for  rent,  covenants,  &c.,  172 — 4 

to  rent  chai^ge,  174 
may  compound,  &a,  288,  289 
married  woman  may  be,  399 

if,  retainer  by,  356 
sale  of  real  estate  by,  165 

EXECUTORY  LIMITATIONS, 

restriction  on,  under  C.  A.,  1882,.. .350 
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EXONERATION  OF  CHARGES, 
affect,  meaning  of,  142 

ApportionmMit  of  eharges, 

freeholds  and  leaseholcU,  187 
and  peTMHialty,  138—140 

Contrary  intention, 

in  wills  before  1868,. ..1S9 
since  1867,.. .144 
since  1877,.. .146— 7 
contribution,  140,  141 
copyholds,  137 
direction  to  pay  debts,  143 
doubts  as  to  Locke  King's  Act,  143 
e^itates  of  any  tenure  included  since  1877,...  146 
intesUtes'  estates,  146 
law  before  Locke  King's  Act,  136 

from  1864  to  1868,...137 

from  1867  to  1877,.. .148 

since  1877,.. .146 

leMeholdf,  188 

Mortgage, 

apportionment,  187—140, 141 

charge  by  deed,  138 

equitable,  188 

formerly  not  payable  by  devisee,  136 

includes  vendor's  lien  siace  1867,  ..145 

power  to  pay,  143,  147 

trust  to  pay,  143 

what  is,  138 
present  law,  146 

power  to  pay  mortgages,  143,  147 
residuary  estate,  146,  147 

Saving  olanie, 

devisee  within,  142 

heir  not  within,  1 42 
Scotland,  nut  included,  147 
summary  of  provisions,  134 
trust  to  pay  debts,  143 
vendor's  lien,  145 


EXPRESS  TRUSTS, 

under  Stat.  Lim.,  54—60 


FEES, 

searches  under  C.  A,  1882... 34 4 
S.  E.  A.,  under,  464 


FEE  SIMPLE, 

conversion  of  long  terms  into,  314 — 317 
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FEOFFMENT, 
deed,  by,  149 
infant's,  149 
operation  of,  305 
tortious  operations  alx^hed,  151 

FINES  AND  RECOVERIES  ACT.    And  see  Married  Woman. 
repeal  of,  t>artial,  852 

FORFEITURE, 

not  occasioned  by  exercise  of  powers  under  S.  L.  A,  520 

FORMS, 

advertisement  under  S.  E.  A.,  470 

absolute  order.    £^  I.  L.  A,  1864. 

affidavit  verifying  examination  of  married  women  under  S.  E.  A,  469 

apportionment  and  release  under  I.  L.  A.,  593 — 608 

claim  in  partition  action  127 

deeds  under  C.  A.,  310,  330 

examination  of  married  woman  under  S.  E.  A.,  467,  8 

I.  L.  A,  1864,  under 

absolute  order  for  charge,  606 

apportionment  of  charge,  608 

assignment  of  charge,  607 

exemption  from  charge,  order  of,  609 

provisional  order  for  charge,  606 

vet^ting  order,  610 
memorandum  of  acknowledgment  by  married  woman,  378 
notice  under  s.  26  of  S.  E.  A.,  465 

under  s.  30  of  S.  E.  A,  469 
petition  under  S.  E.  A.,  466 
provisional  order.    See  I.  L.  A,  1864. 

Searohea  nnder  C.  A,  1882, 

certificates  of  result,  341,  342,  343 
declarations  as  to  purposes,  338 
requisitions  for,  339,  340,  343 

8.  L.  A.,  1882,  under, 

affidavit  verifying  title,  547 
advice  of  judge,  siunmons  for,  550 
declaiation  of  judge,  summons  for,  549 
directions  as  to  service,  summons  fur,  550 
engineer  or  surveyor,  appointment  of,  543 
infant,  summons  for  persons  to  act  f<r,  550 
improvements,  summons  for  approval  of,  548 
lease  or  reversion,  summons  as  to  proceeds  of,  549 
leasing  powen*,  summons  for,  545   546 
payment  into  Court,  suounonses  for,  547 
payment  for  improvement,  summonses  for,  548,  549 
sale  of  mansion,  &c.,  summons  for,  546 
summons,  formal  parts  of,  545 
title  of,  515,  544 

Short,  under  C.  A, 
conveyance,  331 
further  charge,  331 
mortgage,  330 
settlement,  332 
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FORMS  (coiUinued), 

statntory  mortgage,  82f 

reconveyance,  329 
statutory  transfers,  328 
summons  for  guardian  under  S.  £.  A.,  466,  467 

FRAUD, 

concealed  under  Stat.  Lim.,  61 

FURTHER  CONSIDERATION, 
meaning  of,  in  partition  action,  127 
order  releasing  land  from  charges  not  made  on,  217 


GENERAL  WORDS, 

implied  under  C.  A.,  218,  219 


HUSBAND.    And  tee  Mabbibd  Woman. 
injunction  against,  391 
liability  fur  wife's  ante-nuptial  debts,  394,  395 

on  wife's  contracts,  356,  357 
maintenance  of  pauper,  by  wife,  403 
questions  between,  and  wife,  398 
witness  in  criminal  proceedings  against  wife,  398 


ILLUSORY  APPOINTMENTS, 
Acts  may  be  excluded,  106 
law,  prior  to  1830,...  103 

from  1830  to  1874,.. .104,  106 
present  law,  106 
summary  of  provisions,  101 
what  were,  under  old  law,  103 

IMPROVEMENT  OF  LAND  ACT,  1864,.. .651,  ct  teq.    And  tec  Skttlid 
Estates. 
amendment  of  by  S.  L.  A.,  602 

INCLOSURE  COMMISSIONERS, 

incorporated  with  **Land  Commissioners,*'  616 

INFANT.    See  also  Setilid  Estates. 
acquiescence  by,  66 

arreaiB  of  rent  recoverable  by,  98  y* 

"  benefit  of,'*  meaning  of,  297  ^ 

feoffment  by,  149 

land  of,  deemed  *<  settled  estate,*'  291 
maintenance,  power  of,  296—7 
management  of  property  of,  under  C.  A.,  291 
powers  of,  under  S.  L.  A.,  627,  528 
saving  for,  under  Stat.  Lim.,  41 
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INCUMBRANCE. 

meaning  of,  in  C.  A.,  210 

INSTRUMENT, 

meaning  of,  in  C.  A.,  211 

INSURANCE, 

mortgagee  by,  260 

relief  against  forfeiture,  239 

INTERPRETATION  CLAUSE. 
Lord  St.  Leonards'  Acts,  171 
Conveyancing  Act,  1881,... 210 
M.  W.  P.  Act,  405 
Settled  Entates  Act,  408 
Settled  Land  Act,  472 
Statutes  of  Limitation,  5 

INVESTMENTS.    And  see  Thustebb  and  Sbttlid  Estates. 
authorised  by  law,  for  trustees,  182,  183 

INVESTMENT. 

cash,  under  control  of  Court,  441 

IRELAND, 

abolition  of  tacking,  204 
appUcation  of  C.  A.  to,  323,  324 
release  of  judgment  debts,  162 
powers  of  Courts  under  S.  E.  A.,  447 
S.  L.  A.  applies  to,  535 


JOINT  ACCOPNT, 
advance  en,  312 

JOINT  TENANCY, 

effect  of,  under  Stat.  lim.,  33 

JUDGMENT, 

rtrlease  of  part  of  land,  162 

JUDGMENT  CREDITOR, 

when  time  nms  against,  imdor  Stat.  Lim.,  52 


LANCASTER, 

Jurisdiction  of  Palatine  Court, 
under  C.  A.,  1881,. ..820 
S.  E.  A.,  447 
S.  L.  A.,  514 

LAND, 

Meaoing  o^ 

Conveyancing  Act*,  210,  334 
Limitation,  Statutes  of,  6,  8,  9 
Lord  St.  Leonard's  Act,  171 
Settled  Land  Act,  472 
V.  and  P.  Act,  185,  186 
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LAND  COMMISSIONERS,  474,  516,  517.    And  see  Settlbd  £statc& 
approval  of  scheme  under  8.  L.  A.,  499 
cerUficates  as  to  repairs,  501 
redemption  of  charge,  299 

LANDLORD  AND  TENANT.    See  aUo  Lease  and  Sbttlrd  Estatis. 
charges  under  I.  L.  Act,  1864,... 591 
effect  of  lease  not  under  seal,  1 49,  150 
lessor's  title  on  sub-demise,  236 
yearly  tenancy  assignable,  152 
when  time  runs,  under  Stat  Lim.,  25,  27,  30 

L.  C.  C.  A. 

covenants  implied  under,  305 — 6 

LEASE, 

agreement  for,  149 

apportionment  of  conditions,  160,  235 

BnUding, 

mortgagor  or  mortgagee,  by,  246 

under  S.  E.  A.,  412,  448 
S.  L.  A.,  473,  479,  481 
contract  for,  under  power,  not  title-deed,  192 
conversion  into  fee  simple,  317 
covenants  bind  reversion,  234 

implied  in  assignment  of,  222 

run  with  reversion,  233 
covenant  to  pay  rent  not  implied  in  assignment,  229 
deed,  when  must  be  by,  1 49 
failure  of  reversion,  157 

ForfBitnre, 

effect  of  licence,  158 
partial  licence,  159 
msurance,  160,  161 
waiver,  effect  of,  159 

Forfeiture,  relief  againit,  237 

exceptions,  238 

how  applied  for,  239 

non-payment  of  rent,  240 

notice  to  be  s^ved,  237 

payment  into  Court,  241 
liability  of  executor,  under,  172 — 174 
meaning  of,  in  C.  A.,  237 
mortgagor  and  mortgagee,  by,  246 — 249 
receipt,  for  rent,  on  sale  of,  190,  191 

Eeversion  severed, 

apportionment  of  rent  and  condiUons,  160,  235 

Sub-demiee, 

conversion  into  fee  simple,  317 
title  on  sale  of,  189,  190,  192 

on  sub-demise,  236 
void,  may  be  agreement,  149 

may  create  yearly  tenancy,  150 
waiver  of  breach  of  covenant,  1 59 
when  time  of  limitation  runs,  30 
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liEGAL  ESTATE,  199—209.    See  Vend  >R  and  Purchaser. 
trust  and  mortgage  estates,  devolution  of,  272 

MABILITY, 

executor,  of,  for  rent,  &c.,  178 

for  rentcharge,  174 
husband  and  wife.    See  Mabbibd  Woman. 


liOCXE  KING'S  ACT.    See  Exoneration  of  Chargeh. 

LIMITATION  OF  ACTIONS, 

Acknowledgmtnt, 

against  mortgagor,  1 7 
agent  by,  36,  87,  70,  78,  88 
Chancery  proceedings,  by,  88,  88 
inscription  on  wall,  by,  88 
letters  by,  87,  70,  87,  96 
money  charged  on  land,  87,  88 
mortgagee  in  possession,  68,  70,  71 
payment  of  rent,  by,  38 
stranger  to,  96 
will,  by,  88 
acquiescence,  what  is,  65 

Advene  possetfion, 

joint  tenant  by,  85 

tenant,  by,  24—32 

younger  brother,  by,  85 
advowdons,  3,  73 
agent,  receipt  of  rent  by,  81 
annuity,  arrears  of,  91 

Arrears  of  rent  and  interest,  89 

amount  recoverable,  98 

fee  farm  rent,  90 

infant,  98 

mortgage,  94 

result  of  decisions,  95 
bishops,  74 

breach  of  trust  never  barred,  60 
Canada,  99 

chancery  proceedings,  efifect  of,  61 — 53 
charities,  56,  59,  60 
colonies,  99 
concealed  fraud,  61,  62 
continual  claim,  33 
constructive  trusts,  55 
copyholds,  6 
corporations,  sole,  72 
creditor,  claim  by,  in  pending  action,  97 
descent  cast,  81 

Disabilities,  3 

absence  beyond  seas,  41 
extreme  saving,  thirty  year<i,  43 
lunacy,  42 
married  woman,  44 
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LIMITATION  OF  ACTIONS  (ennHnued), 

DiMbilitiM  {continued). 

no  Raving  between  mortgagor  and  mortgagee,  69 

saving  for,  41 

BuccecBive,  42,  44 
discontinuance,  81 
Crown  not  bound,  7 
dower,  4,  89 

Ecclesiastical  Commissioners,  9,  73 
entry  determines  tenancy  at  will,  38 

not  possession,  82 

successive  rights  of,  46 
equiUble  estates,  8,  50 

waste,  53 
estates  tail,  2—15 

Eipreit  tmit, 

charity  for,  56 

sale  for,  57 

vendor's  lien,  58 

what  is,  56—58 

when  time  runs,  55 
extinction  of  title,  75 
forec'osmre  action,  54 
forfeiture  clause,  effect  of,  19 
future  estates  barred,  45 
India,  99 

infancy,  saving  in  case  of,  41 
interest    See  Arrears  of  Eent,  &c. 
intestacy,  share  under,  85 

Joint  tenant, 

adverse  possession  by,  83  ,       »     j 

judgment  creditor,  52.    And  tee  Money  charged  on  land. 
laches  in  case  of  fraud,  63 

landlord  and  Tenant,  2, 13,  25,  27  30 
disclaimer  of  landlord's  title,  82 
wrongful  receipt  of  rent,  31 

Legacy,  4,  85 

express  trust  of,  57 

interest  on,  91 

time  of  limitation,  82 

Money  charged  on  Land,  4,  82,  a  seq. 
acknowledgment,  87,  88 
arrears  of  interest,  93 
bond,  secured  by,  92 
covenant,  in  case  of,  92 
express  tru>«t,  57 
foreclosure,  82 
judgment  debt,  83,  86 
reversionary  interest,  85 
vendor's  lien,  83 
what  is,  83 
when  time  runs,  87 


Digitized  by 


Google 


J 


INDEX.  639 


LIMITATION  OF  ACTIONS  {continwd). 
Mortgagor  and  Mortgagee,  2, 12 

arrears  of  interest  recoverable,  94 

foredoeure  is  action  for  land,  54 

interest,  90 

mortgagee  in  possession,  2,  58,  67 

no  express  trust,  58 

no  saving  for  disabilities,  42 

prior  incumbrance,  what  is,  97 

rights  against  mortgagor's  assigns,  17 

tacking,  94 

when  time  runs  against  mortgagee,  16 
partners  not  trustees,  69 
persoD,  who  is  a,  7 
Possetsion, 

mortgagee  in,  67 

non-adverse,  abolished,  11 

presumption  of  title,  76 

successive  independent  trespassers,  77 

when  adverse,  11,  18 
poweK  of  re-entry,  18 
Bent.    And  see  Arrears  of  Bent,  ftc. 

action  for,  80 

meaning  of,  7,  9,  24,  28,  80,  90 
real  and  mixed  aetions  abolished,  79 
reasonable  diligence,  what  is,  63 
receipt  of  rent  is  receipt  of  profits,  78 
receiver,  effect  of  appointing,  51 
remaindermen.    See  Beversioner. 
renewal  of  writ,  when  time  runs,  9 
Beversioner,  2, 18, 19,  20 

after  conveyance  by  tenant  in  tail,  49 

barred  when  tenant  in  tail  barred,  45,  47,  48 

need  not  enter  on  forfeiture,  18 
Saving, 

till  1838,. ..39 

real  and  mixed  actions,  81 
spiritual  courts  bound,  98 
successive  disabilities,  44 

rights  of  entry,  46 

independent  trespassers,  77 
summary  of  provisions  as  to,  1 — 4 
tenancy  at  will,  24 
Tenant  in  tail, 

advowson,  75 

conveyance  by,  effect  of,  50 

effect  when  barred,  effect  of,  47,  48 
timber,  6 

Time  of  limitation, 

arrears  of  rent  or  interest,  89 

land  and  rent,  8 

legacies,  82,  84 

money  charged  on  land,  82 

mortgagor  and  mortgagee,  16,  68,  67 
title  as  well  as  remedy  barred,  76 
trespassers,  successive,  77 
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LIMITATION  OF  ACTIONS  {cmtimted), 
underground  trespass,  64 

Wlimi  time  runs, 

AdminiHtratioD  action,  52 

adminittrator,  23 

arrears  of  rent  or  interest^  89 

concealed  fraud,  61 

oonveyanoe  by  tenant  in  tail,  49 

express  trust,  55 

forfeiture,  18,  19 

future  estates,  19,  20 

generally,  10 

legacies,  84,  85 

mortgages,  15 

lease,  30 

mistake  of  trustees,  59 

money  charged  on  land,  82 

mortgagee  in  possession,  67 — 69 

receiver  where,  51 

tenancy  at  will,  24 

from  year  to  year,  27 

underground  trespass,  64 
younger  brothers'  possession,  35 

LIMITED    OWNERS    RESERVOIRS,    &c^  ACT,    1877,  .616-621. 
And  9ee  StTTLRD  Ebtatrs. 

LIMITED  OWNERS  RESIDENCES  ACTS,  1870  and  1871,...611- 
915.    And$ee  Settled  Estates. 

LONG  TERMS, 

enlargement  of,  814 — 817 

LORD  CRANWORTH'S  ACT, 
efifect  of  repeal  of,  822  —3 
efifect  of  S.  L.  A.  on  powers  under,  523 
executors  may  compound,  &c.,  289 
power  of  maintenance,  295 
powers  uf  trustees  for  sale,  under,  282 
receipts  of  trustees,  287 

LORD  ST.  LEONARD'S  ACTS,  1859  and  I860,...  158— 184 
receipts  of  trustees,  &c,  287 
repealed  portions  of,  160,  161 
Scotland,  does  not  extend  to, 


MAJIRIED  WOMAN, 

Acknowledgment, 

certificates,  index  of,  372 

commissioners,  appointment  of  special,  376 

appointment  of  perpetual,  375 

may  act  anywhere,  376 
examination,  mode  of,  374 
interested  commissioner,  873 
lodging  certificates  and  memoranda,  379 
memorandum  of,  378 
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MARBIED  WOMAN  {continued). 

Acknowledgment  {conUnued), 

one  commissioner  now  sufficient,  871 
rules  as  to,  873,  874,  378,  379 
surrender  of  copyholds,  380 

Actions  against, 

ante-nnptial  debts,  for,  396 
costs  and  damafes  in,  354 
joining  husban<^  358 
judgment  and  execution,  357 

Actions  by, 

before  1883,...  392 

damages  and  costs  to  be  separate  property,  353 

feme  tole,  as,  857 

husband  need  not  be  joined,  358 

injunction  against  husband,  391 

joining  husband,  358 

protection  of  separate  property  for,  391 

torts,  for,  357,  892 
administration  bond,  203,  405 
Agricultural  Holdings  Act,  under,  363 

Anticipation.    See  Rbstbaint  on  Auenation. 
bankruptcy  of,  354,  358 
compromise  by,  355 

Contracts, 

apart  from  separate  property,  355 

authority  to  bind  husband,  356,  357 

bind  separate  estate,  356 

bind  separate  property  primd  facie,  354 

power  to  make,  as  feme  tole,  353 
criminal  liability  of,  397 

proceedings  by,  391 
decision  of  questions  between,  and  husband,  398 
disclaimer  by,  153 

Disposition  of  property, 

acknowledgment  under  F.  and  B.  A-,  367,  370,  371 

Act  to  amend  law  of  real  property,  365 

disclaimer,  866 

P.  and  R.  A,,  under,  365 

husband's  concurrence  dispensed  with,  380 — 884 

Malins'  Act,  under,  366,  367 

money  in  Conrt,  368 

mortgage,  368 

powers,  under,  869 

real  estate,  364 

reversionary  interest,  366 
evidence  of,  in  criminal  proceedingR,  898 


ation, 

S.  E.  A.,  under,  how  taken,  454 
where  necessary,  453,  462 
execution  of,  general  power  by,  360 
executor's  right  of  retainer,  366 
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MARRIED  WOMAN  {continued). 
executrix  may  be,  203,  899 
executor  of,  405 
fraudulent  inTestments  by,  388 
implied  covenimts  by,  under  C.  A.,  226 

Iniuranoet  for  benefit  of  family,  388—390 

parol  truBt,  390 

troBtfl  not  declared,  390 

trustees  of,  388—390 
legal  estate,  355 

personal  representative  o(  405 

LiabUity, 

ante-nuptial  debts,  393,  894,  395 

maintenance  of  husband,  children,  &c.,  403,  404 

personal,  357,  358 

property  under  general  power,  359 

separate  properly,  354 

LiabiUty  of  boBband, 

wife*s  contracts,  356,  857 
loans  to  husband,  359 
may  request  sale  under  Partition  Act,  118 
maintenance  of  pauper  husband,  403 

of  pauper  children,  404 
power  of  attorney,  may  give,  S90 

Property  not  nnder  M.  W.  P.  A., 

dii^xwition  of,  360,  363.    -Sec  Disposition  of  Property. 

Bettraint  on  alienation, 

application  to  remove,  402 
Court  may  remove,  290,  400 
effectual  during  coverture  only,  471 
income — ^producing  fund,  401 
marriage  before  1883... 401 
separate  examination,  whether  necessary,  402 
viUidity  of,  against  creditors,  400,  401 
when  remov^  by  Court,  302,  303 
saving  for  disability  under  Stat.  Lim.,  42 — 44 

Separate  bniinets, 

bankruptcy,  855 — 358 

Separate  property, 

acquiring,  holding,  and  disposing  of,  853 

after  acquired,  bound  by  contract,  354 

dispof'ition  of,  marriage  before  1883... 360,  363 

joint  names,  investment  in,  386 

judgment  against,  358 

leg^  estate  in,  355 

marriage  after  1882. ..359 

marriage  before  1883... 860— 363 

meaning  of,  354 

stocks,  funds,  shares,  &c.,  384,  385 

transfer  of  stock  by  and  to,  385,  387 

Separate  nse, 

meaning  of,  855 

under  M.  W.  P.  A.,  1870.. .361 
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MARRIED  WOMAN  {continued). 
settlements,  saving  as  to,  400 
tenant  for  life  under  S.  L.  A.,  529 
tmstee  or  executrix,  203,  899 

MARRIED  WOMEN'S  PROPERTY  ACTS,  1870  AND  1874, 
repeal  of,  404 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882.    And  see  Married 
Woman. 
oommenoement,  405 
extent  of,  405 
interpretation  clause,  405 
short  title,  405 

MERGER, 

effect  on  contingent  remainder,  154 

MINERALS.    See  Settled  Estates. 

MINING  LEASE, 

meaning  of,  in  C.  A.,  211 

MIXED  ACTIONS  ABOLISHED,  79 

MONEY  CHARGED  ON  LAND.    See  Limitation  of  Actions. 

MORTGAGE.    See  Limitation  of  AcnoNS  and  C.  A- 
arrears  of  interest  recoverable,  94 
covenants  implied  in,  222 

Meaning  of, 

inC.  A.,  1881. ..210 

Lord  St.  Lenmrds'  Act,  171 
payable  bj  devisee,  137 
statutory,  268 
tacking,  how  far  abolished,  203,  204 

remedy  on  covenant,  94 

MORTGAGEE.    And  see  C.  A. 
receipts  of,  169,  258,  259 
when  barred  by  Stat.  Lim.,  2,  15 

MORTGAGOR, 

when  right  of  redemption  barred,  2,  67,  69 

MORTGAGOR  AND  MORTGAGEE.    And  see  C.  A. 
conveyance  on  sale  by  mortgagee,  255 
consolidation,  how  far  abolished,  245 
Court  may  sell  free  from  incumbrance,  216,  217 
foreclosure,  sale  in  lieu  of,  265 
insurance  under  C.  A.,  260 
joint  account  clause,  312 
leases  by,  246—249 

T  T  2 
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MORTGAGOR  AND  MORTGAGEE  {wnUnued). 

LefAl  attata, 

on  death  of  mortgas^ee,  272 

not  Tested  in  new  truatee  by  declaration,  279 
mortgagee  in  pomeasion  under  Stat.  LinL,  67 
powers  of  sale,  insurance,  &c.  249,  el  teq, 
powers  under  C.  A.,  1881... 249 

under  Lord  Oranworth's  Act,  251 

under  S.  L.  A.,  519 
production  of  deeds,  244 
reodrer,  261—264 
receipt  clause,  258,  259 
reconvejance,  statutory,  271 

buuding  societies,  by,  271 
release  from  incumbrances  under  C.  A.,  216,  217 
rights  under  Partition  Acts,  124, 125 
tale  instead  of  foreclosure,  265 

notice  of,  254 

security  for  costs  of  sale,  266 
tacking,  203,  204 
transfer  may  be  compelled,  243 

statutory,  269 


NOTICE, 

constructiTe,  under  C.  A.,  1882,... 344 
judgment  in  partition  action,  128 

NOTICES, 

S.  E.  JL,  under,  480,  481,  487 
S.  L.  A.,  under,  512 
seryice  of,  under  C.  A.,  818 
under  L  L.  A.,  553,  554 


ORDERS.    And  aee  RuLis. 

under  S.  E.  A-,  1878,... 459— 470 


PARLIAMENT.    See  Sbttlbd  EnTAiJCS,  Application  to  Court 

PARTITION, 

application  of  Trustee  Act  to  sales,  121 

by  tenant  for  life  under  S.  L.  A.,  475 — 477 

contested  questions,  decision  of,  126 

conversion,  whether  order  operates  as,  123 

costs  of  action,  182 

District  Registay,  in,  125,  126 

evidence  in  action  for  sale,  126 

form  of  Claim  for  sale,  127 

further  consideration  of  action,  127 

judgment  for  inquiries  and  sale,  127 

{'urwdiction  of  County  Courts,  108 
unatic  declared  trustee,  121 
mortgagee  may  request  sale,  119 
need  not  be  claimed  where  sale  desired,  120 
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PARTITION  {continued). 
Parties  to  action,  119,  128 
power  of  sale,  112,  114 

Prooeedi  of  tale, 

distribatioQ  of,  where  service  dispensed  with,  130 

marshalling,  131 

payment  to  married  woman,  123 

to  trustees,  122 
whether  realty  or  personalty,  123 

Purohase  of  share  in  lieu  of  sale,  115 

decision  of  House  of  Lords  as  to,  116 

effect  of  provisions  as  to,  117 

opinion  of  Lord  Hatherley,  116 

opinion  of  Jessel,  M.  R.,  116 
request  for  sale,  how  made,  119 
rules,  power  to  make,  132 
Sale, 

leave  to  bid,  120 

out  of  Court,  125 

requested  by  persons  under  disability,  118 

Sale  required  by  owners  of  moiety, 
good  reason  to  contrary,  114 
right  to  sale,  113,  114 

Salefwhere^benefloial,  111 

meaning  of  "beneficial,**  112 

nature  of  property,  111 

number  of  persons  interested,  112 
sale,  who  may  request,  118 

Service  of  judgment,  128 

order  dispensing  with,  130 

where  Court  will  dispense  with,  129 

summary  of  provisions,  108 

trial,  proceedings  at,  125 

trust  for  sale,  112,  114 

PAYMENT, 

solicitor,  to,  310 

PEDIGREE, 

penalty  for  falsifying,  170 

PETITION.    And  see  Sittled  Estatks. 
trustee,  by,  for  judicial  advice,  176 — 1 81 

POWER.    And  $ee  Illusory  Appointments. 
appointment  of  new  trustees,  278 
compromise  and  release,  288 
devisee  in  trust,  to  sell,  164 
disclaimer  of,  308 

effect  of  S.  L.  A.  on  settlements,  522,  583 
execution  of,  163 
executors,  to  sell,  165 
maintenance,  power  of,  under  C.  A.,  295 
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POWER  icotUintud). 

Banagement  of,  under  C.  A.,  291 

new  trustees,  of,  278 

purchasers  need  not  inquire  as  to,  166 

reoeiptt,  to  give,  169,  258,  259,  281,  510 

release  of,  308 

rentcharge,  for  recovery  of,  297 

sale  under,  when  valid,  164 

R  L.  A.,  under,  inalienable  and  not  ground  of  foifeiture,  519,  520 

trustees  for  sale,  281—286 

two  witnesses  sufficient,  163 

POWERS  OF  APPOINTMENT.    And  Bee  Illusobt  Appowthkstb. 
all  now  exclusive,  unless  contrary  declaration,  106 
exclusive  and  non-exclusive,  101,  103 

POWER  OF  ATTORNEY, 

deposit  of,  in  Central  Office,  804 
donee  may  use  own  name,  300 
irrevocable,  302 

for  limited  time,  803 
married  woman  may  give,  290 
payment  under  revoked  power,  172,  301 

PRINCIPAL  AND  AGENT.    See  Limitation  of  Actions. 

PRIOR  TITLE, 

production  of,  198.     And  see  Addenda, 

PRODUCTION.    See  Vendor  and  Pubchaskb. 

PROPERTY, 

meaning  of,  in  C.  A.,  210 

PURCHASER.    Andiee  Vendor  and  Purchasbr. 
execution  of  conveyance,  rights  as  to,  229 
meaning  of,  in  C.  A.,  211 
protection  of,  on  sale  by  mortgagee,  255 


QUESTIONS   BETWEEN  HUSBAND  AND  WIFE.    See  Mabbied 
Woman. 

QUESTIONS     BETWEEN     VENDOR    AND    PURCHASER.    Set 
Vendor  and  Purouaber. 


RECEIPTS, 

deeds,  in,  309 

mortgagees,  of,  169,  258,  259 

trustee's,  259 

under  S.  L.  A,  510 
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RECEIVER, 

effect  of  appointment  of,  on  powers  under  S.  £.  A.,  449 
mortgagee  may  appoint,  250,  261,  264 

RECITAIjS  evidence.    See  Vendor  and  Purchase*. 

REGISTRATION, 
Crown  debts,  169 
orders  under  I.  L.  A.,  534 
wills  under  V.  &  P.  A.,  204 

RELEASE, 

by  executors  and  trustees,  288 

partial,  of  judgment  debt  and  rentcharsre,  162 

REMAINDERS, 

vested  and  contingent  distinguished,  154 

RENT, 

action  for,  80 

meaning  of,  in  C.  A.,  211 

in  Stat  Llm.,  7,  9,  24,  28,  30,  90 

in  8.  L.  A.,  473 
non-payment,  relief  against  forfeiture,  242 
not  redeemable  under  C.  A.,  300 
receipt  of,  under  Stat.  Lim.,  78 
redemption  of,  299 
wrongful  receipt  under  Stat.  Lim.,  31 

RENTCHAROR    And  see  Settled  Estates. 
executor's  liability,  174 
redemption  of,  299 
release  of  part  of  land,  162,  592 
remedies  .for,  under  C.  A.,  297 
under  I.  L.  A.  and  incorporated  Acts.     See  Sbttlkd  Estates. 

REPEALS, 

Act  to  Amend  Law  of  Real  Property  (Ireland),  149 

Conveyancing  Act,  1882,  by,  352 

effect  of,  on  prior  deeds,  322 

P.  &  R.  A.,  362 

Improvement  of  Land  Act,  ss.  17,  18,  21,... 535,  537 

Lord  Cranworth's  Act,  Parts  L  &  IV.,  535,  537 

Lord  St  Leonards'  Act,  ss.  4  to  9,... 239 

M.  W.  P.  A.,  1870  and  1874,.. .404 

Private  Money  Drainage  Act,  18 49,... 551 

saving  clauses  as  to,  323,  351 

S.  E.  A.,  1877,  s.  17.. .535,  637 

8.E.  A.  prior  to  1877.. .457 

S.  L.  A.,  1882,  by,  635 

RESERVOIRS.    See  Settled  Estates. 

REVERSION, 

covenants  in  leases,  233 — 236 
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RIGHTS  UNDER  OPEN  CONTRACT.    Set  Vkhdor  akd  Pubchasi». 

RULES, 

C.  A.,  1881,  under,  804,  820 

a  A.,  1882,  under,  887 

numried  women,  ae  to  acknowledgments  by,  378,  374,  878 

ritions  under  Lord  St.  Leonards'  Act,  180 
£.  A.,  under,  459 
a  L.  A.,  under,  514, 642 


SALE.    And9ee  Srtlbd  Estatis. 
devisee  in  trust,  by,  164 
executors,  by,  to  pay  debtis  165 
executor,  by,  when  valid,  166 
meanbg  of,  in  C.  A.,  1881,... 210 
power,  under,  164 


SCOTLAND, 

Improvement  of  Laad  Act  extends  to,  471 

SEARCHES, 

certificates  of,  under  C.  A .,  1882, . .  .835 
fees  for,  under  C.  A.,  1882,.. .844 
forms  for,  under  C.  A.,  1882,. ..888,  844 
rules  as  to,  under  C.  A.,  1882,.. .337 
under  C.  A.,  1882,  what  may  be  made,  837 

SECURITIES, 

meaning  of,  in  C.  A.,  21 1 

not  vested  in  new  trustee  by  declaration,  279 

SETTLED  ESTATES, 

applications  to  Court  under  L  L.  Act,  564 

Applioationi  to  Court  imdor  8.  E.  A.    And  $ee  FoRiia 

address  for  service,  464 

advertisement  of  petition,  484^436,  463 

application  to  Parliament,  after,  462 

consents  to,  427, 480,  432 

evidence  on,  462 

leave  to  appear  on,  468 

notice  of,  430,  431 

notice  of  order,  437 

service  of  petition,  438 

standing  over,  460 

title,  &c.,  of  petition,  426,  459 

who  may  present  petition,  425,  426 

who  may  peruse  a^d  take  copies  of  petiticm,  463 

Applisations  to  Ckiurt  undor  8.  L.  A., 
affidavit  verifying  title,  form  of,  547 
Chancery  Division,  514 
costs,  516,  542 
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SETTLED  ESTATES  {continued). 

AppUoatloiis  to  €k>iirt  under  8.  L.  A.  ((xmtinued). 

Comity  Court,  616 

evidence,  643 

Ireland,  in,  636 

Lancaster  Palatine  Court,  614 

powers  in  settlements,  as  to,  622 

rules  as  to,  642—644 

service,  614,  642 

summons,  by,  614,  616,  642 

trustees,  by,  611,  612 

where  trust  for  sale,  633 
attempted  exclusion  of  S.  L.  A.  void,  619,  620 
buildings  authorised  by  S.  L.  A.,  497 

Capital  money.    And  see  Investment. 

fine  on  renewal  of  lease,  480 

investment  of,  491 

mining  rent,  part  of,  483 

whai  is,  under  S.  L.  A.,  473 

when  transmissible  as  land,  496, 631 
charges  under  I.  L.  A.    See  Improvementf . 
clearing  land  under  S.  L.  A.,  497 
commencement  of  S.  E.  A.,  468 

of  S.  L.  A.,  471 
conflict  between  settlement  and  S.  L.  A.,  623,  633 

Conienti  to  applications  under  8.  E.  A.,  427 
Court  may  dispense  with,  430,  432 
notices  to  non-consenting  parties,  430,  431 
order  without,  but  saving  rights,  433 
summaiy  of  provisions  as  to,  428 

Contraets, 

binding  under  S.  L.  A.,  603 

by  tenant  for  life  under  S.  L.  A.,  603 
"contrary  intention" — capitalization  of  rent,  483 

Copyholds, 

leases  of,  under  S.  E.  A.,  466 
under  S.  L.  A.,  486 

Costs, 

under  S.  E.  A.,  446 
S.  L.  A.,  493,  616 

Conrc    S^ce  Applications  to  Court. 

decision  of  questions  under  S.  L.  A.,  612 
jurisdiction  of  Irish,  nnder  S.  E.  A.,  447 

Palatine,  under  S.  E.  A.,  447 
leave  of,  necessary  to  exercise  of  powers  under  s.  63  of  S.  L.  A., 

633 
meaning  of,  in  S.  E.  A.,  410 
orders  under  S.  E.  A.  conclusive,  443,  444 
payment  into,  effect  of,  614 
powers  of,  under  S.  E.  A.,  how  limited,  443 
under  S.  E.  A.,  442 
drainage  not  authorised  under  S.  E.  A.,  423 
drainage  under  S.  L.  A.,  497 
embankments  under  S.  L.  A.,  497 
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SETTLED  ESTATES  {continued), 
SnfranehiMment, 

under  S.  L.  A.,  475 
evidence  before  Land  Ck>mmi8sionera,  553 

Ezehange, 

oonsideration  for,  under  S.  L.  A.,  477 

mortgage  for  equality  money,  488 

under  S.  L.  A.,  475 
fees  under  L  L.  A.,  604 

S.  £.  A^  464 

S.  L.  A.,  544 
forfeiture  clause  on  exercise  of  powers,  520 

Forms.    Andiee  Forms. 

I.  L.  A.,  under,  606 

S.  E.  A.,  under,  464,  465—470 

S.  L.  A.,  under,  541 
groynes  under  S.  L.  A.,  497 
heirlooms,  sale  of,  507 

ImproTementi, 

absolute  order  (L  L.  A.),  583,  600 

conclusive  (L  L.  A.),  585,  587 
alteration  of  scheme  (I.  L.  A.),  561 
application  of  capital  money  in.  499 

to  Court  unaer  L  L.  A.,  564 
apportionment  of  charges,  592,  593,  594 

effect  of,  593 
f4>proval  of  scheme  by  oommissioners,  499 

specification,  571 
authorised  by  S.  L.  A.,  497 
charges,  apportionment  and  release  of  (I.  L.  A.),  592,  594 

arrears  of  interest  on  (L  L.  A),  589 

assignment  of  (L  L.  A.),  590 

for  borrowed  money  (L  L.  A-),  586 

form  of,  584 

how  recoverable,  589 

liability  of  tenant,  591 

maximum  sum  for  mansion,  614 

payable  by  tenant  for  life,  590 

priority  of,,  for  mansion,  615 

r^^tration  of,  585 

release  of,  593,  594 

to  improvement  companies,  585 

to  be  personal  estate,  588 
compelling  maintenance  of,  597 
concurrence  in,  under  S.  L.  A.,  500 
consent  to  scheme  in  case  of  chufch  lands,  564 
costs  (I.  L.  A.),  566 

included  in  charge,  582,  587 

of  Admiralty  surveyor,  577 
death  of  landowner,  568 
differences  as  to,  500 
effect  of  absolute  order,  585,  587 
forms  of  orders  by  commissioners,  567,  568 
improvement  companies,  584 
insurance  of,  595,  615 
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SETTLED  ESTATES  (continued). 

ImproTementt  (continued). 

inspection  by  oommiflsionen  (L  L.  A.),  561,  581 
land  companiee,  619 
landowner  must  maintain,  594,  595 
maintenance  of  (I.  L.  A.),  594^599 

(S.  L.  A.),  500—602 
mansion  house,  557,  613 

calculati'>n  of  value  of,  614 

certificate  as  to,  615 

insurance  of,  615 
modification  of  provisional  order,  569 
navigable  rivers  affected,  notice  of  scheme,  563 
notices,  navigable  rivers  (I.  L.  A.)»  563 
notice  of  application  to  Court,  566 
powers  ancillary  to  repairing,  &c,  502,  595 
power  to  borrow,  586 
powers  under  Land  Drainage  Acts,  572 

L.  C.  C.  A.,  571 
preliminary  proc^edingB  under  L  L.  A,  561,  et  $eq, 
provisional  order,  efifect  of,  568,  578,  599 
release  from  maintenance,  597 

of  charges,  592 
removal  of  abuidoned  and  decayed,  598 
reservoirs,  558 — 618 
sanction  of  commissioners,  567 
saving  of  rights  of  Crown  and  public  bodies,  574,  581 
Scotch  entails,  588 
sewage  works,  557 

specification  (I.  L.  A )  to  be  sent  to  commissioners,  570 
summons  for  approval  of  scheme,  548 
tenant  for  life  under  disability,  567 
trustees  may  lend  on  charged  land,  588 
what  authorised  under  L  L.  Act,  1864,... 555— 559 
when  sanctioned  by  Court,  499 
works  below  high  water  mark,  576 
inclosure  under  S.  L.  A.,  497 

Inenmbrancet, 

discharge  of,  under  S.  L.  A.,  492 
effect  of,  under  S.  E.  A.,  455,  456 

under  S.  L.  A.,  473 
transfer  of,  on  sale  under  S.  L.  A,f  479 

to  purchased  land,  496 

In&nt, 

consent  by,  under  S.  E.  A.,  462 

guardian  of,  how  appointed  under  S.  E.  A,  451,  452,  460,  4C1 

evidence  necessary,  461 
married  woman,  455 
service  of  notice  on,  under  S.  K  A.,  461 
powers  of,  under  S.  E.  A,  how  exercised,  451 
trustees  for,  under  S.  L.  A.,  528 

In&nt'B  land,  407 
lease  of,  409 
S.  L.  A,  under,  527 
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SETTLED  ESTATES  {eonUnued), 

Interpretotioii  eUiue, 
a  L.  A.,  of,  472 
L.  O.  Reservoirs,  &a,  Act,  621 
tenuB  in  S.  L.  A.  coiifined  to  prooeedings  thereunder,  521 

Inyeftmant    And  see  Impbovements. 

a^tal  money,  under  S.  L.  A.,  491,  492 

where  trust  for  sale,  531 
land  abroad,  under  S.  L.  A.,  495 

bought,  under  S.  L.  A.,  to  be  settled,  495 

in,  under  s.  63  of  S.  L.  A.,  532 

in,  vendor  protected,  496 
leases  and  reversions,  under  S.  K  A.,  442 
new  buildings,  under  S.  K  A.,  439 
payment  to  tenant  in  tail,  440 

to  trustees,  438,  440 
purchase-money  for  lease  or  revenion,  506 
repair  of  ruinous  buildings,  439 
temporary,  441 
trust-money  in  Court,  504,  505 

in  hand,  506 

under  S.  L.  A.,  493 
under  S.  L.  A.,  deemed  land,  495 

Ireland, 

application  of  S.  L.  A.  to,  535 
irrigation  under  S.  L.  A.,  497 
jetties,  piers,  &c,  498 
land,  meaning  of,  in  S.  L.  A.,  473 

Land  eommitfionen, 

application  to,  under  I.  L.  A.,  1864,... 559 

railways,  as  to,  598 
i^proval  of  scheme  by,  499 
oertiBoates  to  be  Bed,  578 

Commissioners  of  Public  Works  in  IrelMid,  536,  552 
constitution  and  powers  of,  516,  517 
evidence  before,  under  I.  L.  A.,  1864,... 553 
forms  may  be  issued  by,  560 
inquiries  by,  561—599 
office  copies  of  certificates  and  reports,  518 
powers  under  Improvement  of  Land  Act,  517,  559,  H  aeq. 

Limited  Owners'  Reservoirs,  A^c.,  Act,  616 
Residences  Acts,  611—615 
reports  to  be  filed  (S.  L.  A.),  518 
saving  as  to  previous  powers,  517 
security  for  expenses,  560 
service  of  notices  on  (I.  L.  A.),  553 

Landowner.    And  see  Tenant  fob  Life. 
meaning  of,  under  I.  L.  Act,  1864,... 554 

Leases, 

building,  long,  under  S.  L.  A.,  482 

meaning  of,  in  S.  L.  A.,  473 

under  S.  L.  A.,  479,  481 
mining,  under  S.  L.  A.,  479 
by  order  of  Court,  undei  S.  E.  A.,  410 
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SETTLED  ESTATES  {(xnUinued). 

LeMBi  {continued), 

by  tenant  for  life  under  S.  L.  A.,  479 
Cftpitalisation  of  part  of  rent  of  mining,  412,  483 
conditions  of,  under  S.  E.  A,  411,  412 
contracts  for,  under  S.  E.  A.,  414 
copyholds,  of,  under  S.  L.  A,  485 
evidence  on  application  for,  under  S.  E.  A.,  415 
fines,  capital  money  under  S.  L.  A,  480 
forms  of  summons,  545,  546 
.general  powers  under  S.  E.  A.,  416 
how  autliorised  by  Court  under  S.  E.  A,  415 
lessor  appointed  by  Court  under  S.  E.  A,  416 
long,  authorised  by  Court  under  S.  Ij.  A.,  482 
mining,  capitalization  of  rent,  412,  483 

long,  under  S.  L.  A.,  481,  482 
regulations  as  to,  under  S.  L.  A.,  480 
oHers  of  Court  as  to,  464 
parts  of  estates,  imder  S.  E.  A.,  413 
pursuant  to  predecessor's  contract,  484 
settled  manors,  under  S.  E.  A.,  414 
settlement  by  Court  under  S.  E.  A,  417,  418 

by  judge  under  S.  L.  A.,  543 
special  covenants  in,  under  S.  E.  A.,  413 

powers  as  to,  under  S.  L.  A,  484 
surrender  of  contract  for  (S.  L.  A.),  503 

under  S.  E.  A.,  414 
surrenders  of,  under  S.  L.  A.,  484 
tenant  for  life  may  accept  surrenders,  484 
tenants  for  life,  by,  under  S.  E.  A.,  448 

under  S.  L.  A,  479 
validity  of,  under  s.  46  of  S.  E.  A,  450 

under  S.  L.  A.,  480 

Limited  owners, 

considered  as  tenants  for  life  under  S.  L.  A,  525 

Limited  Owners'  Beserroirs,  ^,,  Aet,  616 

Limited  Owners*  Eetidences  Aets,  611—615 
construction  of,  612 
extent  of,  615 
short  titles  of,  611,  612 

Lonatie, 

application  by,  under  S.  E.  A.,  461,  462 
tenant  for  life,  under  S.  L.  A.,  529 

maintenance  and  repair  of  improvements,  500,  594 

markets,  498 

Harried  woman, 

examination  of,  under  S.  E.  A,  454,  455 
powers  of,  under  S.  E.  A,  452,  453 

meaning  of,  in  S.  E.  A.,  407 
S.  L.  A.,  472 

Mines  and  minerals, 

meaning  of,  in  S.  L.  A.,  473 
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SETTLED  ESTATES  (cofUinued), 
]Cortgag«, 

tenant  for  life,  by,  under  S.  Lu  A.,  4B8,  489 

Hotioe, 

Improvement  of  Land  Act,  under,  563 
order  of,  under  S.  E.  A.,  468 

under  S.  £.  A.,  437 
service  on  infants  under  S.  £.  A.,  461 

trustees,  513 
service  of,  under  S.  E.  A.,  431,  460 

under  L  L.  Act,  1864.. .553,  654 
tenant  for  life  must  give,  to  trustees,  512 
trustees,  to,  may  be  general,  513 

Orders  of  Court, 
conclusive,  321 

notice  of,  under  S.  E.  A.,  463 
parties  to  be  specified  in,  463 
registration  of,  534 

Orders  under  8.  F.  A.,  459 

power  to  make,  445 
Parliament,  petition  under  S.  E.  A.  after,  436 
parliamentary  entails,  456 
'*  parties  entitled  '*  under  S.  E.  A.,  419 

Partition, 

consideration  for,  under  S.  Ij.  A.,  477 

mortgage  for  equality  money,  488 

under  S.  L.  A.,  475 
payment  into  Court,  imder  S.  L.  A.,  543,  544,  547 
petition,  who  may,  under  S.  E.  A.,  425.    And  see  ApplieationB  to 

Conrt. 
powers  cumulative,  523 

Powers  under  8.  L.  A., 

exerciseable  repeatedly,  521 
inalienable,  518 
powers  under  S.  R  A.  optional,  455 

Powers  in  settlements, 

Court  may  decide  questions,  522 

how  sffected  by  S.  L.  A.,  523,  533 
Private  Money  Drainage  Act,  1849,  repealed,  551 
proceedings  for  protection  of,  420,  421,  507 
protection  of  purchasers,  521 

Hallways,  oanals,  and  waterworks,  598—603,  620 
absolute  order,  600 
appropriation  of  shares,  603 
application  to  commissioners,  598 
inquides  by  commissioners,  599 
improvement  companies,  600 
notice  by  landowner,  601 
provisional  order.  599 
registration  of  shares,  602 
rights  of  shareholders,  602 
title  to  shares,  601 
unclaimed  shares,  603 
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SETTLED  ESTATE3  {continued). 
receiver,  effect  of  appointing,  449 
reclamation  of  land,  497 
rent,  meaning  of,  in  S.  L.  A.,  478 
repeals,  406,  467,  535,  537,  651,  605,  613 

Beservoirt  under  L  L.  A.,  558, 618 
land  companies,  619 

Keservoirt  under  8.  L.  A.,  498 

retrospective,  how  far,  S.  E.  A.,  1877,... 456,  467 

Beads,  ttreets,  dsc., 

benefit  of  residents,  must  be  for,  under  S.  Ij.  A.,  487 
cost  of  making,  under  S.  E.  A.,  423 
improvements  under  S.  L.  A.,  497,  498 
laying  out,  under  S.  E.  A.,  422,  423 

under  S.  L.  A.,  487 
sale  or  building  lease,  in  connection  with,  487 

Bales.    And  see  Obdebs. 

under  S.  L.  A.,  614,  642—660 

Sale, 

best  price,  to  be  at,  477 

by  tenant  for  life,  under  S.  L.  A.,  475 

conveyance  under  S.  E.  A.,  424 

on,  under  S.  L.  A.,  490 
for  fee  farm  rent,  under  S.  E.  A.,  421 
general  powers,  under  S.  E.  A.,  419 
heirlooms,  507 

land  and  minerals  apart,  under  S.  L.  A.,  488 
legal  estate,  bound  bv  order  under  S.  E.  A.,  424 
mansion  and  park,  of,  486 

house,  summons  for,  546 
opposition  by  remainderman,  477 

order  under  S.  E.  A.  excludes  power  under  S.  L.  A.,  477 
out  of  Court,  under  S.  E.  A.,  420 

under  S.L.  A.,  543 
regulations  as  to,  under  S.  L.  A.,  477,  478,  486—488 
settlement  of  conveyance  by  ja<4^e,  424 
transfer  of  incumbrances,  479 
trust  for,  how  affected  by  S.  L.  A.,  530—633 
under  S.  E.  A.,  419 

S.  L.  A.,  475 

Saying, 

Limited  Owners'  Reservoirs,  &c.,  Act,  620 
lords  of  manors  (S.  E.  A.),  456 
powers  apart  from  S.  L.  A.,  622,  524 
of  commissioners,  517 

Settlement, 

meaning  of,  in  S.  E.  A.,  408 

in  S.  L.  A.,  473 
what  is,  under  S.  L.  A.,  474 
under  s.  63  of  S.  L.  A.,  533 
sewers,  under  S.  L.  A.,  498 
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SETTLED  ESTATES  (conUnued), 
S.  E.  A.  Orders,  1878.. .459 

forms  under,  471 
S.  L.  A.  Rolee,  1882...542--544 

forms  under,  544 — 550 
shAres  in  ndlways,  canals  and  waterworks,  601 — 603 
■tajing  proceedings  under  S.  £.  A.,  524 

Tteant  by  the  eurteej, 

powers  of,  under  S.  L.  A.,  525 

assignee,  powers  of,  519 

consent  to  trustees'  powers,  522, 524,  533 

equitable,  525,  526 

improvements  by,  497 

under  L  L.  A,  1864... 555— 559 
infant,  451,  527 

lunatic,  451 
landowner,  under  L  L.  A.,  1864... 555 
leases  by,  under  S.  E.  A.,  450 

under  S.  L.  A.,  479 
lunatic  (S.  L.  A.),  529 
manor  of,  may  grant  licences  to  lease,  485 
married  woman,  452,  529 
mortgage  by,  under  a  L.  A,  488.  489 
may  aooept  surrenders  of  leases,  485 

apply  to  Court,  512 

borrow  under  L  L.  Act,  586 

enfranchise,  475 

exchange,  475 

exercise  powers  repeatedly,  521 

lease  under  S.  R  A.,  4f  0 
under  S.  L.  A.,  479 

make  reservoirs,  &,c,  618 

partition,  475 

purchase  for  improvements  under  L.  C.  C.  A.,  571 

select  investments  imder  S.  L.  A«,  494,  495 

8011,475 

subscribe  to  railways,  canals,  and  waterworks,  598, 620 

supply  water  to  local  authorities,  619 
must  pay  charges  under  I.  L.  A.,  590 
notice  to  trustees  by,  512,  518 

to  railway  company,  601 
powers  of,  under  S.  L.  A.,  476,  477 

where  trust  for  sale,  580 — 533 
trustee  for  revbrsioners,  520 
undivided  share  of,  489 
validity  of  leases  by,  under  S.  E.  A.,  450 
who  is,  under  a  L.  A,  472,  525 

may  act  as,  under  a  Ik  A,  525 

Tenant  in  tail, 

powers  of,  under  a  L.  A.,  525 

Timber, 

cutting,  by  tenant  for  life,  501 

sale  of,  by  tenant  for  life  under  S.  h.  A.,  507 

tramways  under  a  L.  A,  498 
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SETTLED  ESTATES  (continued). 
TroBt  for  lale, 

how  affected  by  S.  L.  A.,  630—633 
settlement  within  S.  L.  A.,  630 

Trnstee, 

how  far  tenant  for  life  is  under  S.  L.  A.,  620,  521 
request  for  information  by,  513 

Trnstees, 

appointment  of,  under  S.  L.  A.,  508 
exercise  powers  of  infant  under  S.  L.  A.,  523 
investment  by,  under  S.  L.  A-,  492—494 
not  bound  to  take  steps  under  S.  L.  A.,  611 
number  of,  under  S.  L.  A.,  509 
powers  of,  apart  from  S.  L.  A.,  522,  533 
protection  of,  generally,  611 

individually,  510 
receipts  of,  510 
reimbursement  of,  512 
service  on,  under  S.  E.  A.,  462 
settlement  of,  under  S.  L.  A.,  473,  503 
summons  for  appointment  of,  uoder  S.  L.  A.,  549 
under  S.  L.  A.,  475 
waterworks,  subscription  to,  620 

S.  E.  A.,  1877.    And  see  Settled  Estate. 
extent  of,  458 
short  title  of,  406 

S.  L.  A.,  1884,. ..538— 541 
extent  of,  471,  472 
short  title  of,  471 

SETTLEMENT.    And  aee  Settled  Estate-s. 
covenants  implied  in,  225 

SOLICITOR, 

adoption  of  C.  A.  by,  317 

payment  of  consideration  money  to,  310 

STATUTES  OF  LIMITATION.     See  Limitation  op  Actions. 
commencement  of  Act  of  1874,...  100 
consolidation  of  Acts  of  1833  and  1874. ..99 
extent  of,  98 
interpretation  clause,  5 
must  be  specially  pl^ed,  30 

Bent, 

meaning  of,  24,  2%  30 
short  title  of  Act  of  187 4,...  100 
spiritual  Courts  bound  by,  98 
title,  under,  forced  on  purchaser,  78 

STATUTORY  DECLARATIONS  ACT, 

short  title  of,  319 

SUPPLEMENTAL  DEED,  309 

U  U 
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TENANCY  AT  WILL, 
how  creat«d,  26 
how  determined,  26 

TENANCY  FROM  YEAR  TO  YEAR, 

how  created,  28,  29 
how  determined,  29 

TENANT  AT  WILL, 
mortgagor  is  not,  27 

TENANT  FOR  LIFE.    See  Settled  Estate**. 

TENANT  IN  TAIL, 

e£Fect,  when  barred  by  Stat  Lim.,  47,  48 

TERMS  OF  YEARS.    See  Leases. 

TIMBER, 

mortgagee  may  cat,  250 
not  within  Stat  Lim.,  6 
tenant  for  life  may  cut,  501,  507 

TITHE  COMMISSIONERS, 

incorporated  with  Land  Commlmioners,  516 

TITJjE.    See  Vendor  amd  Purchaser. 

TITLE  DEEDS. 

acknowledgment  as  to,  229 
Court  may  compel  production,  231 
custody  of,  197 
damages  for  loss  of,  231 
liability  for  loss  of,  238 
undertaking  for  safe  custody  of,  231 

TRUST, 

express,  under  Stat.  lim.,  56 

for  sale  and  payment  of  mortgage  debt.  68 

TRUSTEES.    See  also  Settled  Estates. 
acknowledgment  as  to  deeds  by,  232 
acquiescence  by  cettui  que  trust,  66 
adopUng  C.  A.,  1881,.. .317 
adopting  V.  and  P.  Act,  199 
advance  on  joint  account,  812 

Appointment  of  new,  273 

increasing  number,  273 

petition,  when  proper,  276 

8e|>arate  of  several  funds,  276 
covenant  implied  in  conveyance  by,  225 
deceased,  without  legal  personal  representative,  273 
disclaimer  by,  278 
indemnity  of,  181 
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TRUSTEES  (continued). 
InTettments, 

land  charged  under  L  L.  A..  558 

S.  L.  A.,  under,  494,  504,  506 

statutory,  182,  183 
joint  powers  survive,  290 
legal  estate  on  death,  272 

Kanagement, 

applications  to  Court  on  questions,  177,  181 

powers  of,  291 
maintenance,  powers  of,  295 
married  woman,  203,  399 
may  compound,  when,  288 

Petition  for  jndieial  advioe,  176 

affidavits  unnecessary,  181 

construction,  questions  of,  179,  180 

management,  questions  of,  178 

service  of,  181 

rules  as  to,  180 
powers  of,  how  affected  by  S.  L.  A.,  532,  533 
power  of  maintenance,  &c.,  under  0.  A.,  295 

under  Lord  Oranworth*s  Act,  295 
powers  of  management  imder  C.  A.,  291 

new  of,  278 
receipts  of,  287,  510 
reimbursement  of,  181 

Betirement  o^  277 

.    consents  necessary,  278 
deed,  must  be  by,  278 
•when  practicable,  278 

Sale  for, 

powers  of,  under  C.  A.,  281 

under  deeds  between  1860  and  1883,... 282,  et  seq. 

under  S.  L.  A.,  532,  533 
undertaking  as  to  deeds  by,  232 

Vesting  trust  estate  in,  279 
retirement  on,  277 
stamp  duty  on  declaration,  280 


UNDERLEASE.    See  Lease  and  Vendor  and  Pubchaseb. 


VENDOR  AND  PURCHASER.     See  cUao  Conveianoing  Acts  and 

CONVEYANOB. 

Act  applies  to  sales  only,  185,  205 
advowson,  186 

Applioations  in  Chambers, 

adjournment  into  Court,  206 

appeal  from,  207 

costo  of,  208 

effect  of  provision  as  to,  206 

fact,  questions  of,  206 
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VENDOR  AND  PURCHASER  {conUmi^d). 

Applieationi  in  Chambers  {continuid), 
judgment,  when  given  in  Coort,  206 
law,  questions  of,  206 
lessor  and  lessee,  by,  206 
sales  of  real  or  leasehold  estates,  on,  205 
time  for  appeal,  207 
what  questions  decided  on,  206,  207,  208 

Commeneanient  of  title, 

advowson,  186 

fixed  at  forty  years,  185 

Crown  grants,  187 

how  limited  by  old  recitals,  194 

leaseholds,  186 

prior  title,  when  required,  186 

reversionary  interest,  187 

tithes,  &c.,  187 

when  earlier  than  forty  years  required,  186 
concealment  of  deeds,  penalty  for,  170, 187 
constructive  notice,  effect  of,  on  purchaser,  344 

Contraet, 

completion  by  executor,  215 

CoTenant  for  prodoetioii, 

acknowledgment  substituted  for,  229 

CoTenantf  implied, 

against  incumbrances  225 

Corenantf  for  title, 

what  implied  under  C.  A.,  220 

Sxeentor, 

conveyance  by,  when  valid,  215 
extent  of  Vendor  and  Purchaser  Act,  208 
land,  meaning  of,  185 

Leueholds, 

commencement  of  title,  186 
production  of  lessor  s  title,  193 

Legal  estate, 

conveyance  by  executors,  215 
getting  in,  when,  unnecessary,  186 
mortgagee,  on  death  of,  199—201,  272 
married  woman,  bare  trustee,  202 
trustee,  on  death  of,  199—201,  215,  272 

length  of  abstracts,  186 

non-registration  of  wills,  204 

penalty  for  concealment  of  deeds,  170, 187 

protection  of,  imder  S.  L.  A.,  496,  521 

Bights  under  open  oontraot, 

contract  for  lease,  under  power,  192 
covenants  for  production,  189—196 

costs  of.  213 
custody  of  title  deeds,  189—197 
effect  of  rule  as  to  covenants  for  production,  196 

production  of  lessor^s  title,  193 

recitals  being  evidence,  194 
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VENDOR  AND  PURCHASER  {continued). 

Sights  nnder  open  contract  {continued), 

enf  ran  chilled  copyholds,  212 

expense  of  covenants  for  production,  189 — 196 

of  actual  production,  191 — 199.     And  Addenda. 

express  stipulation  may  vary,  185 

lease,  effect  of  receipt  for  rent,  213 

production  of  lessor's  title,  189,  190,  193 
of  prior  title,  212 

receipt  for  rent,  effect  of,  190,  191 

recitals  evidence,  189,  194 

singe  abstract  of  common  title,  191,  214 

trustees,  199 

underlease,  title  to,  189,  190,  192 
short  title  of  Vendor  and  Purchaser  Act,  208 

summons  under  Vendor  and  Purchaser  Act.     See    Applicationt  in 
Chambers. 

Vendor's  lien, 

under  Stat  Lim.,  83 

VOLUNTARY  SETTLEMENT, 

covenants  not  implied,  228 


WASTE, 

mortgagee,  by,  70 
restraining,  in  partition  action,  127 
under  Stat.  Lim.,  54,  55 
S.  L.  A.,  507 

WATERWORKS, 

limited  owners  may  subscribe  towards,  620 


WILL, 

includes  codicil  in  C.  A.,  211 


WILLS, 

non-registration  of,  204 


THE  END. 


W.  I.  BIOHABDSON,  FBINTEB,  4  &  5,  GBBAT  QUEEN  STBEEI^,  LONDON,  W.C. 
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Law  Journal  Reports. 

THE  CHEAPEST.  BEST.  MOST  ACCURATE.  AND  OLDEST- 
'ESTABLISHED  ftEPORTS 

Edited  by  JOHN  MEWS,  BaniHfer-ai-Law.  ] 

SrB-Ei>iTOR8:  W.  E.  GORDON  and  A.  J.  SPESCER,  Barrteters-ai-Law.      I 


The  following  are  a  few  of  the  advaniages  of  these  Reports:— 

1.  CtnctoMiou  iiMl  Acouracy.  ^ 

On  the  qnwtion  of  aocnracy  the  Law  Joubkai«  Befovtb  have  never  been  imx>eiidifxl. 

2.  SpMdy  Pablleatloii  off  the  Disat. 

This  is  now  a  leading  feature,  the  Bsposift  iMing  pvbliahed  as  speedily  aepouble, 
coDsisteut  with  ^>od  reporting  and  editing;  and  the  Weekly  Edition  in<Jodai 
Notet  of  all  Cases  up  to  date. 

a.  SlniUlefty  off  ArrmgeiMiit  ant  Facility  if  Mferenea. 

There  is  only  One  VoluBie  in  each  year  for  eadi  Division  of  the  Co^ftrta.  '   * 

4.  CompMa  Qoartarly  DIgaal. 

lliis  is  au  Alphahatacal  Digest  of  the  Subject- Matter  of  everylteported  Case  k 
the  Law  Joubkal  RspoBTd,  Law  Repobts,  Law  Tncss,  WbekltBkposibi^ 
YiiCES  Law  Kspobtb,  &c.  .  - .    -  ■ 

5.  Tha  Annual  DIgatt. 

A  Digest  of  all  the  Reported  Decisions  of  all  the  Saperior  Courts  indudinf  a 
Selection  from  the  Irish,  with  a  Collection  of  Cases  followed,  oisilkguSriied, 
explained,  commented  on,  overruled  or  qaestioued,  and  Befsreoces  tp4fae 
Statutes,  Orders  and  Rules  of  Court  during  the  year. 

6.  Economy.  Ahnual  Subscrifpiok. 

Reports  wtth  Quarterly  Digest  and  Statutes        ...  ^^,    4.0 
RepoHs,  Digest,  Statutes,  and  The  Annual  Digest      -        -      3^,  ICrrt) 

SYNOPSIS  of   OOHTEKPO&A&Y  BBPOBTS,  1832-ia85.— Pniaod 

on  linen  paper  and  bound  in  boards.  Uniform  in  size  with  the  Bepofti. 
NOW  READY.  Price,  net,  6#.  ToSubtcribcrtto  LAW.JOUMKAL  UM^MI^i 
post  free  for  ca^h^  net,  2*.  6rf. 
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Bnbteriben  to  the  LAW  JOITENAX.  &EP0BT8  haye  the  adcUtional  adTaatagt      , 
of  obtaining,  for  a  farther  Sabacription  of  £1  per  ^»wi^i^  I 

THE   LAW    JOURNAL    NEWSPAPER,   .• 

I        Published  Weekly  (price  6<f.),  containing  the  best  weekly  Notes  of  all  decided  Cases  of 
the  week.  New  (jrders  and  Rules  of  CourL  Cause  Lists,  Articles  by  igminftnt  Specnlirtii 
/Lp    Personal  Information,  Notices  of  all  new  Law  Books,  &c.  ^ 
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*«*  A  CmiaUgui  of  Nem  Law  Iforks  fi^mii§^ ch  tfpiU(ifi§m%     *^-      -* 
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TOED,  ANNOTATED,  AND  EDITED  BY 


^ROBBRT  CAMPBELL,   M.A., 

Of  LxncolrCs  Imt^  Barrister-aULaw^  Advocate  of  the  Scotch  Bar. 
ASSI^D  BY  OTHER  MEMBERS  OP  THE  BAB. 

WITH  \aMERI  CAN      NOTES 
IRVING  BEOWNE, 

Formerly  EaH^j^f  the  **  American  Jieports,**  fe, 

ffrr  Subscribers  for  ilye  volomes  In  advanee  Will  be'ent%ed  to 
them  at  £1  per  Volume. 

%*  VoL  IL :  "Defamation  (Libel  and  Slander) "  to  "Dramatic  and  Hnaofd  Copyright." 
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OPINIONS  OF  THE  PRESS. 

**  Vol.  V.of  Ridis^  Qa8e6  fa  hv  isr  fhe  most  ifnporUmt  y«t  issued.  yThis  "will  be 
apparent  to  the  most  oasual  reader  when  we  say  it  extends  from  Bills  of  Sale  to 
C<mfLiot  of  Laws,  and  includes  both,  neoeesarily  therefore  embracing  such  headmgs 
as  Bond,  Carrier,  Certiorari,  Charitable  Trust, ^Charter •party,  and  Chiirch.  The 
rapidity  and  fuliif'ss  T^hich  mark  this  compilation  are  remarkable.  As  the  work 
grows  .it  is  seen  to  be  a  perfect  storehouse  of  the  principles  established  and  illustrated 
by  our  case  law  and  that  of  the  United  States.' —Zaii?  TimeSy  Nov.  23,  189*. 

**  By  ttiis  time  this  series  has  become  so  widely  known,  and  doubtless  appre- 
ciated, that  it  becomes  unnecessary  to  do  much  more  than  chronide  the  appearance 
of  the  new  volume,  to  state  the  contents,  and  to  say  that  its  workmanship  is  quite 
up  to  theftrmer  level." — Law  Journal,  July  13,  1895. 

**  A  work  of  unusual  value  and  interest.  .  .  .  Each  leading  case  or  group 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  rule  which  they  aie  quoted 
as  eetabli^ing.  The  work  is  happy  in  conception,  and  this  first  Tolume  shows 
that  it  will  be  adequately  and  sucoessrully  carri^  out.** — Solieitora*  Journal. 

'*The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  . «  Great  accuracy 
and  care  ai<e  shown  in  the  preparation  of  the  Notes.*' — Law  Quarterly  Review. 

**The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  crodit  on  everybody  concerned.  It  may,  indeed,  be  faid  to  constitute,  for 
Uie  present,  the  high- water  mark  of  the  science  of  book-making.** — Saturday  Review. 

/*  The  actual  work  of  the  Notes,  both  lilngUsh  and  American,  is  most  scholarly 
and  concise.** — I'all  Mall  Oatette. 

**  The  enterprise  is  an  ambitious  and  absorbing  one.*' — Daily  Telegraph. 


Each  yolume  of  the  Work  contains  an  Alphabetical  Table  of  Cases  reported 
or  referred  to  ;  and  there  will  be  an  Addendum  containing  Notes  of  Cases 
published  since  the^issue  of  Volume  I.,  and  a  General  Index  of  Subjects  as 
well  as  a  Table  of  Cases  published  on  the  ^^||BHB||i||^HfciILVolumes. 

It  is  estimated  that  the  Work  will  be  ( 
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